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JURISDICTIONAL STATEMENT 

The district court had subject matter jurisdiction pursuant to 28 

U.S.C. § 1332.  Defendants Chris Riedel and Hunter Laboratories 

(collectively, “Hunter”) are citizens of California and Plaintiffs Fair 

Laboratory Practices Associates and NPT Associates (collectively, “FLPA”) 

are each partnerships, none of whose partners are citizens of California.  

JA008‒9.  The district court entered a final order resolving all remaining 

disputes between the parties on February 29, 2016.  JA113‒116.  Intervenor 

Quest Diagnostics Incorporated (“QDI”) filed a notice of appeal on March 

30, 2016.  JA117‒118.  This Court has jurisdiction pursuant to 28 U.S.C. 

§ 1291.1  

STATEMENT OF THE ISSUE 

1.  Did the district court abuse its discretion when it granted defendant’s 

motion to seal a settlement agreement that was the basis of an order 

vacating the court’s judgment in this case?  See JA113. 

                                           
 
1 On April 5, 2016, this Court ordered the parties to explain the basis of this 
Court’s jurisdiction.  On April 11 and April 22, 2016, QDI filed responses 
that set out more fully why this Court has jurisdiction over the district 
court’s final order.  On May 2, the Court referred the jurisdictional question 
to the merits panel.  
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STATEMENT OF RELATED CASES AND PROCEEDINGS 

This Court has not previously considered this case, which is before it 

for the first time on appeal.  Appellees are not aware of any other case or 

proceeding, completed, pending, or about to be presented before this Court 

or any other court or agency, state or federal, that is in any way related to 

this case.  

 

STATEMENT OF THE CASE 

Quest Diagnostics Incorporated (“QDI”) is the world’s leading 

provider of diagnostic information services.  Plaintiffs FLPA and 

defendants Hunter Laboratories are competitors of QDI (or associated with 

competitors of QDI) who have filed numerous qui tam suits under the False 

Claims Act, 31 U.S.C. § 3729 et seq., against QDI and other laboratories.  In 

May 2010, FLPA and Hunter entered into a qui tam sharing agreement, 

pursuant to which they agreed to share the proceeds of their respective qui 

tam suits against QDI and other clinical laboratories.  JA061; see United 

States ex rel. Fair Lab. Practices Assocs. v. Quest Diagnostics Inc., No. 05 CIV. 

5393 RPP, 2011 WL 1330542 (S.D.N.Y. Apr. 5, 2011), aff’d sub nom. United 

States v. Quest Diagnostics Inc., 734 F.3d 154 (2d Cir. 2013).  
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FLPA is a litigation partnership formed by the former CEO, CFO, and 

General Counsel of QDI subsidiary Unilab Corporation (“Unilab”).  FLPA 

filed a qui tam lawsuit against QDI and Unilab in the Southern District of 

New York.  The district court ultimately dismissed that lawsuit on the 

ground that FLPA and its principals, including Unilab’s former General 

Counsel, Mark Bibi, had engaged in unethical conduct warranting 

dismissal of that action in favor of QDI.  See United States ex rel. Fair Lab. 

Practices Assocs., 2011 WL 1330542.  The district court ruled that Bibi and 

FLPA had improperly used and disclosed Unilab’s privileged information 

as part of the lawsuit, in violation of the New York Rules of Professional 

Conduct.  See United States v. Quest Diagnostics Inc., 734 F.3d 154, 165 (2d 

Cir. 2013).  As a remedy for this ethical violation, the district court 

dismissed FLPA’s complaint and ordered FLPA and all of its members 

disqualified from filing another suit based on the same facts.  The Second 

Circuit affirmed the district court’s complete dismissal “on the basis that 

such measures were necessary to prevent the use of Bibi’s unethical 

disclosures against defendants.”  Quest Diagnostics Inc., 734 F.3d at 168‒69. 

Also in 2011, QDI settled a separate qui tam lawsuit filed by Hunter in 

California state court asserting claims under California law.  See JA061‒62.  
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FLPA asserted that under the terms of the qui tam sharing agreement 

between Hunter and FLPA, Hunter owed FLPA 15% of its proceeds of the 

settlement between Hunter and QDI.  JA062.  Hunter declined to remit 

payment, arguing that the Southern District of New York’s ruling 

precluded execution of the qui tam sharing arrangement.  JA064.  Rather 

than allow the New York court determine whether its order allowed FLPA 

to continue to benefit from the sharing agreement, FLPA filed this suit in 

the District of New Jersey for breach of contract, conversion, and unjust 

enrichment.  See JA062‒63. 

The district court entered summary judgment in FLPA’s favor, ruling 

that the New York court’s order did not alter Hunter’s obligation to make 

payment to FLPA under their qui tam sharing agreement.  See JA060‒70.  At 

that point, the case was over in the district court.  

Two months later, however, the parties decided that they wanted to 

vacate the trial court’s judgment.  Hunter filed a stipulation and proposed 

order pursuant to Rule 60(b) on behalf of the parties.  See JA071‒73.  The 

parties reported that they had entered into a settlement agreement (the 

“Settlement Agreement”) that required Hunter to “sign a confession of 

judgment with regard to the damages awarded pursuant to [the district 
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court’s summary judgment ruling] . . . and any other recovery of any qui 

tam action pursuant to the [qui tam] Sharing Agreement.”  JA072.  That is, 

FLPA and Hunter requested that the district court vacate the judgment 

because, after the Court’s ruling, the parties had agreed that Hunter was 

obliged to pay exactly what the district court’s judgment required.  In 

addition, the parties had agreed that Hunter would have to make 

payments pursuant to the terms of the qui tam Sharing Agreement in any 

future successful qui tam matters governed by the qui tam Sharing 

Agreement, which is to say that the parties had agreed that the judgment 

they were asking the district court to vacate would have preclusive effect in 

favor of FLPA in any future effort to enforce the qui tam Sharing 

Agreement.  Given that the Settlement Agreement apparently effectuated 

the Court’s judgment, requiring Hunter to make the payment the district 

court’s judgment required and memorializing as a matter of contractual 

agreement the res judicata effect of the judgment, one might have expected 

the parties’ submission to explain why they wanted or needed to vacate the 

trial court’s judgment.  No such explanation was offered.  

The district court “requested that the Parties submit the Settlement 

Agreement to facilitate consideration of the Stipulation.”  JA078.  On 
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September 23, 2015, Hunter moved to file a copy of the Settlement 

Agreement under seal.  JA075‒83.  In the motion, despite the fact that the 

parties entered into the Settlement Agreement after the district court fully 

resolved the case, and the terms of the Settlement Agreement mimicked the 

requirements and legal effect of that judgment, Hunter characterized the 

agreement as “a contract between the private parties in an effort [to] 

resolve the litigation outside of judicial proceedings.”  JA078.  Further, 

Hunter told the district court that “the Settlement Agreement was entered 

into on the basis that it both remain confidential and be filed with the court 

to allow it to retain jurisdiction over subsequent disputes.”  JA079.  The 

stipulation that had been previously submitted and that was ultimately 

signed said nothing about the court retaining jurisdiction to resolve 

subsequent disputes.  See JA087.  And Hunter did not claim that the 

“Settlement Agreement” would be void if the court required it to be filed 

publicly.  When it said that confidentiality was a “basis” of the Settlement 

Agreement, it merely referred to an apparent provision of the agreement 

that “requires the parties to it to maintain the confidentiality of its terms.” 

J079.  The court had played no role in facilitating the “settlement” 

agreement and had not provided any guarantee of confidentiality while it 
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was being negotiated.  Indeed, there is no reason to believe the court knew 

anything about the parties’ effort to “settle” the litigation that the court had 

already resolved.  

On September 25, 2015, without yet ruling on the motion to seal, the 

district court signed the stipulation submitted by the parties, thereby 

vacating its June 29, 2015 Order entering judgment.  JA087‒89.  At that 

point, the only issue that remained pending was Hunter’s motion to seal 

the Settlement Agreement.  On October 1, 2015, QDI filed a Motion to 

Intervene and a brief in opposition to Hunter’s motion to seal.  JA090‒104. 

On February 29, 2016, the district court granted QDI's motion to 

intervene and granted Hunter’s motion to seal.  JA113.  The district court 

acknowledged that there is a “presumption favoring access to documents 

filed in connection with civil proceedings.”  JA114.  The district court 

further acknowledged that “Hunter fail[ed] to specifically explain how it 

would be harmed by disclosure.”  JA115.  Nonetheless, the district court 

allowed the Settlement Agreement to remain under seal because the parties 

had never intended to file it at all, would not have filed it but for the 

district court’s request, and, according to the district court, “the parties 

reasonably operated under the assumption that the Settlement Agreement 
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would remain confidential” after it was filed.  Id.  The district court did not 

explain the basis for its conclusion that it was reasonable for the parties to 

assume they could maintain the confidentiality of the Settlement 

Agreement under these circumstances.  The district court also stated that 

“the public’s interest in disclosure of the Settlement Agreement is 

minimal.”  Id.  QDI timely appealed from that order on March 30, 2016.  

JA117.     

SUMMARY OF ARGUMENT 

QDI has a right to access the Settlement Agreement under the 

common law right of public access to judicial records.  As the district court 

correctly concluded, the Settlement Agreement became a judicial record 

when the parties filed a copy with the district court.  See In re Cendent Corp., 

260 F.3d 183, 192 (3d Cir. 2001).  The Settlement Agreement also became a 

judicial record after the district court “integrated [the Settlement 

Agreement] into its adjudicatory proceedings,” by vacating its judgment 

pursuant to the private Settlement Agreement.  Id. 

Once the Settlement Agreement became a judicial record, it fell 

within the common law right of public access.  This right, which is 

fundamental to the operation of our judicial system, advances important 
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values of transparency and openness.  See, e.g., Publicker Indus., Inc. v. 

Cohen, 733 F.2d 1059, 1069 (3d Cir. 1984).   In particular, “the court’s 

approval of a settlement or action on a motion are matters which the public 

has a right to know about and evaluate.”  Bank of Am. Nat’l Trust & Sav. 

Ass’n v. Hotel Rittenhouse Assocs., 800 F.2d 339, 344 (3d Cir. 1986).   

Nothing in the record justifies overcoming the presumption in favor 

of public disclosure of judicial records that clearly applies here.  It is 

Hunter’s burden to offer some legitimate reason to seal the Settlement 

Agreement from the public.  The district court expressly concluded that 

Hunter “fail[ed] to specifically explain how it would be harmed by 

disclosure” of the Settlement Agreement.  JA115.  Instead, the district court 

concluded that confidentiality was justified because the district court had 

asked the parties to file the Settlement Agreement before it would sign the 

stipulation vacating the court’s judgment in favor of FLPA.  But that cannot 

be sufficient reason to overcome the presumption of public access to court 

records, and no case so holds.  Here, the so-called Settlement Agreement 

was reached entirely without district court participation—indeed, it was 

negotiated after the court had fully resolved the dispute.  The parties 

operated merely on the assumption that they could maintain its 
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confidentiality, not on the basis of any promise from the district court that 

they could.  The district court declared that that assumption was 

“reasonable,” but there is no explanation for that conclusion.   

There is also a strong public interest in disclosure in this case.  

Hunter’s and FLPA’s apparent belief that they can use the public courts as 

a private dispute resolution and enforcement system warrants disclosure of 

the Settlement Agreement.  The Settlement Agreement, at least as it has 

been discussed in public filings, merely memorializes as a matter of 

contract the binding legal effect of the district court’s judgment.  Hunter 

and FLPA have apparently decided that they want the district court to 

maintain the authority to police their conduct in the future.  The public has 

a right to know the reasons and basis of the district court’s decision to 

allow itself to be drafted into policing Hunter’s and FLPA’s potential future 

disputes over the qui tam sharing agreement.  That is especially true here 

because Hunter and FLPA have effectively evaded the authority of the 

New York court, which found—in part on the basis of the qui tam sharing 

agreement underlying the instant case—that FLPA had violated ethical 

obligations.  Now a New Jersey district court has and may in the future 

determine the parties’ obligations under the qui tam sharing agreement.     
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QDI has a particular interest in accessing the Settlement Agreement 

in light of the fact that it is the victim of the ethical breaches by FLPA that 

gave rise to the dispute between FLPA and Hunter.  QDI most certainly has 

an interest in ensuring that the confidential information that FLPA tried to 

misuse in litigation against it not be used in any future litigation stemming 

out of the same facts at issue in the New York litigation. The qui tam 

sharing agreement is premised not only on sharing the proceeds of 

litigation, but also on sharing information, and QDI is appropriately 

concerned that FLPA might have engaged in additional ethical violations 

like those at issue in the New York court’s ruling.  QDI and the public have 

an interest in access to documents that implicate FLPA’s obligations under 

that ruling.    

This Court should order that the Settlement Agreement be placed in 

the public record of the district court.  The portion of the district court’s 

order granting Hunter’s motion to seal the Settlement Agreement should 

be reversed. 
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ARGUMENT 

I. Statement of the Standard of Review 

This Court reviews the district court’s order granting the motion to 

seal for abuse of discretion, however, “[t]he balancing of factors for and 

against access is a decision . . . not generally accorded the narrow review 

reserved for discretionary decisions based on first-hand observations.”  

Bank of Am. Nat’l Trust & Sav. Ass’n v. Hotel Rittenhouse Assocs., 800 F.2d 

339, 344 (3d Cir. 1986) (internal citation omitted); see also United States v. 

Criden, 648 F.2d 814, 818 (3d Cir. 1981) (reversing district court order 

denying access to judicial records and explaining “[t]hus, where the basis 

for commitment of a decision to a trial court’s discretion is not dependent 

on its observation or familiarity with the course of the litigation, there are 

less compelling reasons for limited appellate review”).  

II. The District Court Abused Its Discretion in Determining that the 
Presumption of Public Access to Judicial Records Is Overcome In 
This Case.  

A. The Settlement Agreement is a Judicial Record 

As the district court acknowledged, once Hunter filed the Settlement 

Agreement with the district court, it became a judicial record.  See JA114 

(“That said, ‘[o]nce a settlement is filed in the district court, it becomes a 
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judicial record, and subject to the access accorded such records.’” (quoting 

Pansy v. Borough of Stroudsburg, 23 F.3d 772, 782 (3d Cir. 1994)).  Whether a 

document is a “judicial record” “depends on whether a document has been 

filed with the court, or otherwise somehow incorporated or integrated into 

a district court's adjudicatory proceedings.”  In re Cendent Corp., 260 F.3d 

183, 192 (3d Cir. 2001).  The Settlement Agreement was filed with the 

district court and therefore is a judicial record.  See JA115; see also LEAP 

Sys., Inc., v. Moneytrax, Inc., 638 F.3d 216, 220‒21 (3d Cir. 2011) (finding that 

a transcript of a settlement agreement was a judicial record where it “was 

filed with the Clerk of Court . . . and listed as Document No. 54 on the 

District Court’s docket”); Leucadia Inc. v. Applied Extrusion Tech., 998 F.2d 

157, 161 (3d Cir. 1993) (“Indeed, it was the act of filing vel non that triggered 

the presumption of access, since the parties could have easily shielded their 

settlement from public scrutiny by filing a stipulation of dismissal 

pursuant to Fed.R.Civ.P. 41(a)(1).”). 

While the filing of the Settlement Agreement is alone sufficient to 

make it a judicial record, the district court also “integrated [the Settlement 

Agreement] into its adjudicatory proceedings.”  In re Cendent Corp., 260 

F.3d at 192.  Hunter and FLPA asserted the Settlement Agreement as the 
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basis for the district court to take judicial action by vacating its judgment.  

According to Hunter, that judicial action (which the district court has now 

taken) was an essential element of their settlement.  JA079.  That means 

that regardless of whether Hunter and FLPA subjectively desired to file the 

Settlement Agreement with the district court, they should have been able to 

anticipate that their request to vacate the judgment in reliance on that 

document could expose the agreement to public scrutiny.  This is especially 

so here, where the parties have apparently intended all along that the 

district court would remain available to interpret and enforce the 

Settlement Agreement.  See In re Cendent Corp., 260 F.3d at 192 (“While 

filing clearly establishes such status [as a judicial record], a document may 

still be construed as a judicial record, absent filing, if a court interprets or 

enforces the terms of that document, or requires that it be submitted to the 

court under seal.”); Bank of Am. Nat’l Trust & Sav. Ass’n, 800 F.2d at 345  

(explaining that “[h]aving undertaken to utilize the judicial process to 

interpret the settlement and enforce it, the parties are no longer entitled to 

invoke the confidentiality ordinarily accorded settlement agreements”). 
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B. The Presumption of Public Access to Judicial Records is Not 
Outweighed by Any Countervailing Considerations Asserted 
by Hunter 

1. The Public Right of Access Supports Unsealing the 
Settlement Agreement 

The starting position for a court faced with a request to seal judicial 

records is that judicial records should be made public.  This “common law 

presumption of public access” to judicial records arises from the premise in 

our judicial system that the contents of judicial records “are matters which 

the public has a right to know about and evaluate.”  Bank of Am. Nat’l Trust 

& Sav. Ass’n, 800 F.2d at 343‒44.   

On numerous occasions, this Court has explained the great weight 

behind the public interest in open judicial proceedings.  The public right of 

access “is inherent in the nature of our democratic form of government.”  

Publicker Indus., Inc., 733 F.2d at 1069.  As such, the “public’s right of access 

extends beyond simply the ability to attend open court proceedings . . . to 

‘a pervasive common law right to inspect and copy public records and 

documents, including judicial records and documents.’”  In re Cendent 

Corp., 260 F.3d at 192 (quoting Leucadia, Inc., 998 F.2d at 161).  “Public 

access provides greater opportunities for the public to become educated 
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about the workings of the civil judicial process.  In addition, access to 

judicial proceedings and records helps to impart legitimacy to the 

pronouncements of our rather insulated federal judiciary.”  Republic of 

Philippines v. Westinghouse Elec. Corp., 949 F.2d 653, 664 (3d Cir. 1991 ); see 

also Glenmede Trust Co. v. Thompson, 56 F.3d 476, 485 (3d Cir. 1995) 

(explaining that the “disclosure of relevant information” and “sharing of 

information among current and potential litigants is furthered by open 

proceedings”);  Littlejohn v. Bic Corp., 851 F.2d 673, 682 (3d Cir. 1988) 

(“Public access serves to promote trustworthiness of the judicial process, to 

curb judicial abuses, and to provide the public with a more complete 

understanding of the judicial system, including a better perception of its 

fairness.”).  Nor, as this Court has recognized, are these values of affirming 

the integrity of the judicial system and advancing the public’s perception of 

fairness any lessened merely because “they are asserted by a private party” 

in the course of advancing individual interests as well.  See Bank of Am. 

Nat’l Trust & Sav. Ass’n, 800 F.2d at 344. 

The presumption of public access applies to settlement documents 

entered into between private parties.  See, e.g., Bank of Am. Nat’l Trust & Sav. 

Ass’n, 800 F.2d at 343 (rejecting the proposition “that a settlement 
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agreement is a nonpublic aspect of litigation that ‘may properly be sealed 

from strangers to the agreement’”).  For example, in Glendmede Trust Co. v. 

Thompson, this Court reviewed an attempt by private litigants to file 

documents under seal with the district court.  56 F.3d at 481.  The 

confidentiality designation was challenged by the opposing private 

litigants, and the district court concluded that the requisite “good cause” 

for sealing the documents had not been shown.  Id.  This Court agreed, 

noting that despite appellants’ assertion “that there is no legitimate public 

interest to be served by widespread dissemination” of the documents, the 

“strong public interest in open proceedings”—in particular “[t]he sharing 

of information among current and potential litigants”—outweighed 

appellants’ broad assertions of harm.  Id. at 484.   

To be sure, there are often good reasons to maintain a settlement 

agreement under seal.  In many cases, disclosure of the terms of a 

settlement agreement can be competitively harmful to a party or the public 

benefits of settlement—saving substantial public resources—might be 

impossible to achieve if a settling party were forced to disclose its terms.  

But those considerations or any others that might warrant confidentiality 

have no application to the Settlement Agreement at issue here.  The district 
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court has decided that a fully litigated judgment should be vacated in light 

of a Settlement Agreement that apparently substantively tracks the terms 

of the judgment.  The public has a right and an interest in understanding 

the basis for a procedure that first employed the resources of the federal 

courts to resolve a dispute, and then asked the same court to undo its 

action and instead police a substantively identical contract.  Open access to 

the basis for the district court’s decision to vacate its judgment “provide[s] 

the public with a more complete understanding of the judicial system.”  

Littlejohn, 851 F.2d at 682.  Especially because the district court “relie[d] on 

[the Settlement Agreement] in its administration of justice, Article III duties 

are clearly implicated directly” and a “strong presumption of access must 

attach.”  United States v. Kushner, 349 F. Supp. 2d 892, 906 (3d Cir. 2005).   

For these reasons, the district court incorrectly concluded that 

because QDI is seeking a settlement agreement entered into between 

private parties, there is a “weak” presumption of access in these 

circumstances.  That might be true in the ordinary case, but not here.  The 

parties to this dispute employed the judicial system to resolution and have 

asked a federal court to undo its judgment and monitor adherence with the 

terms of their agreement.  The “settlement agreement” in all respects 
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essentially effectuates the court’s judgment—it just asks the court to vacate 

the actual judgment in favor of contractual enforcement.  In seeking such 

relief, “[t]he parties themselves placed [this] settlement[] at the center of 

this controversy.”  Colony Ins. Co. v. Burke, 698 F.3d 1222, 1241 (10th Cir. 

2012) (denying motions to seal).  FLPA and Hunter “want[ed] recourse to 

the court” and having sought “to utilize the judicial process” as part of 

their settlement, “the parties are no longer entitled to invoke the 

confidentiality ordinarily accorded settlement agreements.”  Bank of Am. 

Nat'l Trust & Savings Ass'n, 800 F.2d at 345. 

2. Hunter Has Presented No Justification For Sealing The 
Settlement Agreement 

Of course, the presumption of public access is just a presumption; as 

noted above, it can be overcome by some compelling need for 

confidentiality.  Hunter, as the “party seeking to seal a portion of the 

judicial record[,] bears the burden of demonstrating that ‘disclosure will 

work a clearly defined and serious injury.’”  Jankowski v. Extendicare Homes, 

Inc., 436 F. App'x 66, 67 (3d Cir. 2011) (quoting Miller v. Ind. Hosp., 16 F.3d 

549, 551 (3d Cir. 1994)).  As the district court acknowledged, “Hunter 

fail[ed] to specifically explain how it would be harmed by disclosure.”  
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JA115.  Put simply, there is nothing in the scale to balance against the 

presumption of disclosure here.   

The district court nonetheless agreed to maintain the Settlement 

Agreement under seal based on its reading of this Court’s decision in LEAP 

Systems, Inc. , 638 F.3d 216.  However, this Court affirmed maintaining 

confidentiality in that case because “the District Court specifically found 

that LEAP would not have entered into the settlement agreements but for 

the Court's assurance of confidentiality,” and this Court ruled that “LEAP's 

reliance on the District Court’s assurances of confidentiality” outweighed 

the public right of access.  Id. at 222.  Here, the district court did not find 

and could not have found that any assurance of confidentiality was the sine 

qua non of the Settlement Agreement.  The Settlement Agreement was 

entered into without court involvement at all and after this Court had 

entered judgment fully resolving the dispute.  In Leap Systems, by contrast, 

the district court’s assurance of confidentiality had induced the settlement.  

Id. at 222 (citing Pansy, 23 F.3d at 790).  See also Gambale v. Deutsche Bank 

AG, 377 F.3d 133, 143 (2d Cir. 2004) (affirming non-disclosure of settlement 

amount where the amount was included in a court transcript based on the 
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court’s “assurances of confidentiality”).  Nothing of the sort happened 

here.    

Under these circumstances, “[p]arties should be aware that if [a] 

motion to seal is denied this material would then be available to public 

access.”  Venneman v. BMW Fin. Servs. NA, LLC, No. 2:09-CV-5672-ES-SCM, 

2013 WL 3285017, at *3 (D.N.J. June 27, 2013) (citing Bank of Am. Nat'l Trust 

& Sav. Ass'n, 800 F.2d 339 (3d Cir. 1988)); see also Leucadia, 998 F.2d at 164 

(“By submitting pleadings and motions to the court for decision, one enters 

the public arena of courtroom proceedings and exposes oneself, as well as 

the opposing party, to the risk, though by no means the certainty, of public 

scrutiny.”).  The district court concluded that it was reasonable for Hunter 

to assume that the Settlement Agreement would be kept confidential.  

JA115.  But the facts here and the law make clear that any such assumption 

was unreasonable and presumptuous. 

The district court did not and could not have relied on any 

generalized interest in encouraging settlement, either to support 

maintaining the agreement under seal or the reasonableness of Hunter’s 

and FLPA’s assumption that it would remain confidential.  First and 

foremost, there can be no court interest in encouraging a “settlement” that 
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merely gives full legal effect to a fully litigated judgment.  The public 

interest in settlements stems from the way they reduce the burden on 

courts.  See, e.g., Blunt v. Lower Merion Sch. Dist., 767 F.3d 247, 281 (3d Cir. 

2014); Godwin v. Schramm, 731 F.2d 153, 160 (3d Cir. 1984).  This 

“settlement” added to the court’s burden because it required court attention 

after the case was over.  Furthermore, this Court, while “shar[ing] the view 

that voluntary settlements should be encouraged,” has warned that “a 

losing party with a deep pocket should not be permitted to use a settlement 

to have an adverse precedent vacated.” Clarendon Ltd. v. Nu-W. Indus., Inc., 

936 F.2d 127, 129 (3d Cir. 1991).  Second, this Court has established that 

“the generalized interest in encouraging settlement does not rise to the 

level of interests that we have recognized may outweigh the public's 

common law right of access.”  Bank of Am. Nat’l Trust & Sav. Ass’n, 800 F.2d 

at  346.   

In the end, federal courts are not available to serve as a private 

dispute mechanism at public expense.  See Clarendon Ltd., Inc., 936 F.2d at 

129 (“When a clash between genuine adversaries produces a 

precedent, . . . the judicial system ought not allow the social value of that 

precedent, created at cost to the public and other litigants, to be a 
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bargaining chip in the process of settlement.  The precedent, a public act of 

a public official, is not the parties' property.” (quoting Matter of Memorial 

Hosp. of Iowa County, Inc., 862 F.2d 1299 (7th Cir. 1988) (alteration in 

original)).  If the parties to a dispute wish to involve public resources in its 

resolution, they should expect public scrutiny.  The public has an interest 

in reviewing the basis of a so-called “settlement agreement” that 

contemplates public enforcement and vacates a fully litigated judgment.   

Moreover, given FLPA’s previous unethical conduct in connection 

with litigation against QDI, QDI has a particular interest in monitoring, to 

the extent feasible, the relationship between FLPA and Hunter in 

connection with lawsuits against QDI.  QDI has a reasonable and 

compelling concern about FLPA’s compliance with its obligations under 

the New York court’s order to observe its ethical obligations.  The sharing 

of information (not just proceeds from litigation) was a feature of the 

sharing agreement.  United States ex rel. Fair Lab. Practices Assocs., 2011 WL 

1330542, at * 10.  FLPA and Hunter have entered into a settlement 

agreement that ensures FLPA will continue to obtain proceeds (if any are 

obtained in the future) from qui tam litigation.  QDI has an especially strong 

interest in reviewing that agreement to ensure that the confidential 
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information FLPA possesses is not being misused.  The fact that FLPA and 

Hunter chose a different forum from New York to litigate their obligations 

under the sharing agreement only underscores QDI’s need to police 

FLPA’s conduct itself.  QDI thus has an individual interest in disclosure, 

beyond the public’s general interest in disclosure.   

 
CONCLUSION 

 For the foregoing reasons, this Court should reverse the portion of 

the district court’s order granting the motion to seal. 

 

Dated:  June 27, 2016      Respectfully submitted, 

/s/ Scott D. Stein 
SCOTT D. STEIN 

 
 SIDLEY AUSTIN LLP  
 Richard D. Raskin 
 Robert N. Hochman 
 Scott D. Stein  
 One South Dearborn St.  
 Chicago, IL  60603 
 Tel. (312) 853-7520 
 
Attorneys for Intervenor-Appellant 
Quest Diagnostics, Inc. 

Case: 16-1755     Document: 003112338350     Page: 28      Date Filed: 06/27/2016



 
 

 25 
 

CERTIFICATE OF BAR MEMBERSHIP 

 In accordance with Third Circuit Local Appellate Rule 46.1(e), I 

certify that I am a member in good standing of the bar of this Court.  

 

Dated:  June 27, 2016      Respectfully submitted, 

 

/s/ Scott D. Stein 
SCOTT D. STEIN 

 
 

Attorney for Intervenor-Appellant 
Quest Diagnostics, Inc. 

 

Case: 16-1755     Document: 003112338350     Page: 29      Date Filed: 06/27/2016



 
 

 26 
 

CERTIFICATE OF COMPLIANCE WITH FEDERAL RULE OF 
APPELLATE PROCEDURE 32(a) 

Certificate of Compliance with Type-Volume Limitation, Typeface 
Requirements, and Type Style Requirements 

 This brief complies with the type-volume limitation of Federal Rule 

of Appellate Procedure 32(a)(7)(B) because it contains 4,854 words, 

excluding the parts of the brief exempted by Federal Rule of Appellate 

Procedure 32(a)(7)(B)(iii). 

 This brief complies with the typeface requirements of Federal Rule of 

Appellate Procedure 32(a)(5) and the type style requirements of Federal 

Rule of Appellate Procedure 32(a)(6) because it has been prepared in 

proportionally spaced typeface using Microsoft Office Word 2007 in Book 

Antiqua 14-point font. 

 

Dated:  June 27, 2016      Respectfully submitted, 

/s/ Scott D. Stein 
ROBERT N. HOCHMAN 

 
 

Attorney for Intervenor-Appellant 
Quest Diagnostics, Inc. 

Case: 16-1755     Document: 003112338350     Page: 30      Date Filed: 06/27/2016



 
 

 27 
 

CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 31.1(c) 

 In accordance with Third Circuit Local Appellate Rule 31.1(c), I 

certify that the text of the electronic brief is identical to the text in the paper 

copies.  I also certify that I have scanned for viruses the PDF versions of the 

Intervenor-Appellant’s Brief and Supplemental Appendix using McAfee 

VirusScan Enterprise Version 8.8.0.1528, and no virus was detected. 

 

Dated:  June 27, 2016      Respectfully submitted, 

 

/s/ Scott D. Stein 
SCOTT D. STEIN 

 
 

Attorney for Intervenor-Appellant 
Quest Diagnostics, Inc.  

Case: 16-1755     Document: 003112338350     Page: 31      Date Filed: 06/27/2016



 
 

 28 
 

CERTIFICATE OF SERVICE AND IDENTICAL COMPLIANCE OF 
BRIEFS 

 
 I hereby certify that on June 27, 2016, I electronically filed with the 

Clerk of the Court PDF versions of the foregoing Intervenor-Appellant’s 

Brief and Intervenor-Appellant’s Supplemental Appendix using 

CM/ECF; that I sent seven hard copies of the brief and four hard copies of 

the supplemental appendix, identical to the electronically filed PDF 

versions, to the Clerk of the Court by Federal Express; and that on this 

same day a Notice of Electronic Filing was generated by CM/ECF and sent 

to all counsel of record. 

 

 
Dated:  June 27, 2016      Respectfully submitted, 

 

/s/ Scott D. Stein 
SCOTT D. STEIN 

 
 

Attorney for Intervenor-Appellant 
Quest Diagnostics, Inc.  

 
 
 
 

Case: 16-1755     Document: 003112338350     Page: 32      Date Filed: 06/27/2016


	JURISDICTIONAL STATEMENT
	STATEMENT OF THE ISSUE
	STATEMENT OF RELATED CASES AND PROCEEDINGS
	STATEMENT OF THE CASE
	SUMMARY OF ARGUMENT
	ARGUMENT
	I. Statement of the Standard of Review
	II. The District Court Abused Its Discretion in Determining that the Presumption of Public Access to Judicial Records Is Overcome In This Case.
	A. The Settlement Agreement is a Judicial Record
	B. The Presumption of Public Access to Judicial Records is Not Outweighed by Any Countervailing Considerations Asserted by Hunter
	1. The Public Right of Access Supports Unsealing the Settlement Agreement
	2. Hunter Has Presented No Justification For Sealing The Settlement Agreement



	CONCLUSION

