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Dear Ms. Waldron:

Spokeo, Inc. v. Robins, No. 13-1339 (May 16, 2016), confirms that the district
court correctly dismissed this case for lack of standing.

Appellants articulated the question before this Court as: “Does the FCRA create a
legal right, the violation of which satisfies Article III?” Appellants’ Br. 4.1 Lacking any
actual, concrete injury, they argued that “statutory violations constitute invasions of a
legal right sufficient to satisfy the injury-in-fact requirement” and that “[t]he actual-injury
requirement may be satisfied solely by the invasion of a legal right Congress created.”
Id. 11, 13 (internal quotation marks omitted).

Spokeo answers Appellants’ question in the negative: “Article III standing
requires a concrete injury even in the context of a statutory violation;” plaintiffs cannot
“allege a bare procedural violation, divorced from any concrete harm;” and “Congress
cannot erase Article III’s standing requirements by statutorily granting the right to sue to
a plaintiff who would not otherwise have standing.” Spokeo, Slip Op. at 7 (citation
omitted), 9-10. The Court expressly rejected the argument that “a plaintiff automatically
satisfies the injury-in-fact requirement whenever a statute grants a person a statutory right

1 Compare Appellee’s Br. 2-3 (Counter-Statement of Issues).
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and purports to authorize that person to sue to vindicate that right.” Id. at 9. The Court
therefore vacated the Ninth Circuit’s Spokeo decision upon which Appellants principally
rely. Id. at 11.

The Supreme Court’s rejection of Appellants’ “statutory violation” standing
argument confirms this Court’s decision in Doe v. National Board of Medical Examiners,
199 F.3d 146, 153 (3d Cir. 1999) (“proper analysis of standing focuses on whether the
plaintiff suffered an actual injury, not on whether a statute was violated”); the district
court’s decision here, A-15; and other decisions rejecting attempts by no-injury “data-
breach” plaintiffs to use FCRA to manufacture standing. E.g., Polanco v. Omnicell, Inc.,
988 F. Supp. 2d 451, 469 (D.N.J. 2013); In re Sci. Applications Int’l Corp (SAIC) Backup
Tape Data Theft Litig., 45 F. Supp. 3d 14, 30 (D.D.C. 2014).

Spokeo also demonstrates that the district court correctly relied on Reilly v.
Ceridian Corp., 664 F.3d 38 (3d Cir. 2011), in rejecting Appellants’ attempt to base
standing on a speculative threat of future harm. Reilly held that hypothetical allegations
of a risk of identity theft following a security breach do not suffice because a “threatened
injury must be certainly impending” to establish standing. Id. at 42 (internal quotation
marks omitted). On this issue of when a risk of harm might constitute concrete injury,
Spokeo points to Clapper v. Amnesty International USA, 133 S. Ct. 1138 (2013), which
articulated the same standard applied by this Court in Reilly and the district court here,
holding: “‘[a]llegations of possible future injury’ are not sufficient” for Article III
standing and “‘threatened injury must be certainly impending to constitute injury in
fact.’” Id. at 1147. When applied to the hypothetical future injury in this case, these
decisions mandate dismissal for lack of any cognizable injury-in-fact, much less one
“fairly traceable” to the laptop theft. See Spokeo, Slip Op. at 8 (“injury-in-fact” demands
showing of particularized impact and “concrete” injury that must “actually exist,” and be
“‘real,’ and not ‘abstract.’” (citation omitted)).

Spokeo noted that when considering whether an “intangible harm” could meet the
concreteness requirement, Congress’s “judgment” is “instructive and important,” and a
statutory violation is not relevant to standing if the “harm” alleged is not “the one
Congress has identified” in the statute. Id. at 9, 10. Here, the harm Appellants assert -- a
risk of future identity theft -- is decidedly different than the ones Congress identified in
FCRA. FCRA is the Fair Credit Reporting Act; it is not an all-purpose data breach law.
Congress enacted FCRA for the limited purpose of regulating defined “consumer
reporting agencies” that are engaged in the business of “assembling or evaluating
consumer credit information . . . for the purpose of furnishing consumer reports to third
parties,” in order to prevent them for disseminating inaccurate and misleading credit
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reports or misusing credit reports. 15 U.S.C. §1681a(f). That is why courts use the
words “frivolous” and “[raising] concerns about compliance with the requirements of
Rule 11” when plaintiffs attempt -- as here -- to assert FCRA claims against health
insurance or other companies that have had computers or data stolen. E.g., Tierney v.
Advocate Health & Hosps. Corp., 797 F.3d 449, 452-54 (7th Cir. 2015) (health insurance
company whose computers were stolen); Strautins v. Trustwave Holdings, Inc., 27 F.
Supp. 3d 871, 881-82 (N.D. Ill. 2014) (data security company whose network was
hacked).

Respectfully Submitted,

/s/ Kenneth L. Chernof
Kenneth L. Chernof
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Dated: May 31, 2016 /s/ Kenneth L. Chernof
Kenneth L. Chernof
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