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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 
 
In re: 
 
MAGNESIUM CORPORATION OF AMERICA, 
et al., 
 
 Debtors. 
 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
Chapter 7 
 
Case No. 01-14312 (MKV) 
 
(Jointly Administered) 

 
SUPPLEMENTAL DECLARATION OF LEE E. BUCHWALD, CHAPTER 7 TRUSTEE, 

IN SUPPORT OF MOTION FOR ORDER AUTHORIZING AND APPROVING 

THE SALE OF THE RENCO LITIGATION INTEREST FREE AND CLEAR 

OF LIENS AND OTHER INTERESTS TO SUCCESSFUL BIDDER AT AUCTION 

I, Lee E. Buchwald, declare under penalty of perjury as follows: 

1.  I am the chapter 7 trustee (the “Trustee”) of the estates of Magnesium Corporation of 

America and Renco Metals, Inc. (the “Debtors”), and submit this declaration in support of my 

motion (the “Motion”) for entry of an order authorizing and approving the sale of the Renco 

Litigation Interest free and clear of liens and other interests to AEM (the “Sale Order”).1 I am 

fully familiar with all facts set forth herein. 

2.  As described in greater detail in the Motion, in 2015, the Debtors’ estates achieved a 

tremendous victory against Renco Group and Ira Rennert, resulting in a judgment of 

approximately $213 million, which is currently on appeal.  I have been taking steps to protect the 

estates’ interest in their most valuable asset, including hiring well-respected appellate counsel 

Kellogg Huber Hansen Todd Evans & Figel PLLC.  The sale of the Renco Litigation Interest is 

the latest such step. 

 

                                                 
1 Capitalized terms not defined herein have the meanings ascribed thereto in the Motion. 
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The Marketing Process 

3.  Beginning in early March 2016, I began an auction process that included setting up a 

virtual data room and reaching out to nine prospective bidders.  Negotiations ensued with several 

bidders.  Ultimately, AEM submitted the best bid and my counsel and I negotiated the terms of 

the AEM Sale Agreement.  After the Motion was filed, I continued soliciting bids, providing 

bidders with access to a virtual data room and having discussions with bidders.  By the time of 

the Bidding Procedures Hearing, I had two potential bidders, one of whom had hired K&L Gates 

to analyze the appellate issues.  After approval of the Bidding Procedures, I continued my bid 

solicitation process. 

4.  As a result, prior to the Bid Deadline, Brickell Key Investments, LP (“Brickell”), an 

affiliate of litigation funder Juridica Asset Management, submitted a Qualified Bid for the Renco 

Litigation Interest in the amount of $26.5 million.  No other Qualified Bids were submitted prior 

to the Bid Deadline.2  On August 11, 2016 beginning at 10:00 a.m. (prevailing Eastern Time), 

the Auction was conducted at the offices of my counsel, Stevens & Lee, P.C., 485 Madison 

Avenue, 20th Floor, New York, New York 10022.  AEM and Brickell participated in the 

Auction. 

5.  After spirited bidding lasting approximately two hours, the best bid at the Auction was 

submitted by AEM in the amount of $26.2 million, which also entailed a reduction in the amount 

of the Renco Litigation Consideration that is payable by the Debtors’ estates to AEM from 

$53,750,000 to $50,000,000.3  After the conclusion of the Auction, AEM and I entered into a 

revised sale agreement with respect to the Renco Litigation Interest, a copy of which was 

                                                 
2 Prior to the Bid Deadline, an unidentified affiliate of Renco Group submitted a proposal that was not a Qualified 
Bid.  This bid is discussed below and in my Reply of even date herewith. 
3 The interest beginning on the one (1) year anniversary of the date of the Closing was, however, increased from 
10% per annum to 13% per annum. 
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annexed as Exhibit A (the “Revised AEM Sale Agreement”) to the Notice of Auction that I filed 

on August 12, 2016 [D.I. 729].  Brickell submitted the Backup Bid in the amount of $27 million 

for Renco Litigation Consideration in the amount of $50,000,000 (plus interest at 10% per 

annum beginning on the one (1) year anniversary of the date of the Closing). 

6.  As a result of the Auction, the estates achieved an additional net benefit of 

$4,950,000, consisting of $1,200,000 of additional consideration to the estates and $3,750,000 

consideration less to be paid by the estates.  As a result of the improvement in both the purchase 

price and the consideration to be paid by the estates achieved at the Auction, I am hedging the 

estates’ downside risk on the appeal at a ratio of 1.91 to 1 instead of 2.15 to 1. 

There is Adequate Business Justification to Approve the Revised AEM Sale Agreement 

7.  I respectfully submit that more than adequate business justification exists to approve 

the Revised AEM Sale Agreement.  The sale will (a) hedge the estates’ downside exposure on 

the appeal and any further proceedings against the Defendants at a reasonable price, while 

preserving all of the upside of the Cross-Appeal for creditors, (b) provide much needed liquidity 

to the Debtors’ estates, and (c) guarantee that there will be funds available to pay long-suffering 

general unsecured creditors irrespective of the outcome of the appeal.  At present, the Debtors’ 

only assets, other than the litigation claims subject to appeal, are bank accounts holding 

approximately $648,000.  This is woefully inadequate to pay unsecured creditors because 

chapter 7 administrative expenses are currently estimated at approximately $5 million (including 

expenses incurred by Beus Gilbert in excess of $2.3 million).  Having so few resources leaves 

the estates in a weak position against well-funded adversaries in the event of any setbacks in 

connection with the appeal or further proceedings. 
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8.  I have spent thirteen years battling with the Defendants.  While I believe the Debtors 

are near the end of this long and arduous pursuit, I recognize that all litigation is fraught with 

peril and unpredictability.  Litigation claims are inherently speculative.  Therefore, I believe it is 

better to monetize a portion of this speculative asset now when the estates are in the strongest 

position they have ever been in (i.e., holding a $213 million judgment after a jury trial that is 

fully bonded on appeal), than to gamble everything on the appeal.  The appeal has now been 

fully briefed and I expect oral argument thereon to be conducted this fall, although a date has not 

yet been set. 

9.  As of early this year, I believed (and still believe) that the time between the filing of 

my opening appellate brief in early March 2016 and oral argument this Fall would provide a 

window of opportunity to monetize a portion of the estates’ valuable litigation claims at the best 

possible price.  My opening appellate brief by highly-respected appellate counsel was an 

important document to demonstrate the merits of the litigation claims to potential bidders.  I also 

believed that the sale process might bring the Defendants to the bargaining table.  Along that 

vein, oral argument will probably be an important milestone, as one or both of the parties may 

come away with fixed impressions that change their settlement posture.  If oral argument goes 

poorly for the estates, I will not be able to monetize this asset on such favorable terms, if at all.  

Therefore, I made a business decision to use this propitious opportunity to monetize a portion of 

the Debtors’ ultimate anticipated recovery, and provide the Defendants with an impetus toward 

settlement. 

10.  The $26.2 million to be received under the Revised AEM Sale Agreement will allow 

the estates to cover all Chapter 7 administrative expenses, Chapter 11 administrative expenses 

and priority claims, and guarantee that sufficient funds will be available to make distributions to 
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general unsecured creditors.  As of today, I do not know what the distribution to creditors will be 

because, inter alia, I do not know what the recovery from the Defendants will be, and I have not 

yet begun the claims reconciliation process because, until there is a recovery, no purpose would 

be served.  However, I do know that if the sale to AEM is approved, then there will definitely be 

money for creditors in this case, regardless of the disposition of the Renco Group Litigation. 

11.  Importantly, the sale proceeds will also enable me to set aside a “rainy day fund” to 

protect the estates in the unlikely event that the Defendants are successful in convincing the 

Second Circuit that they are entitled to a new trial.  Thus, the estates will be assured of having 

sufficient resources to fund any further proceedings against the Defendants.  Absent 

consummation of the sale, the estates will continue to be engaged in a mismatched fight against 

Ira Rennert, who is a billionaire who has multiple law firms and well-paid experts representing 

his interests. 

12.  There is no reason for the Debtors’ estates to bear these risks when alternate funding 

is available.  In fact, the sale of the Renco Litigation Interest is akin to the sale of an option with 

respect to an investment that has risen in value in order to guarantee and lock-in a portion of your 

profit and thereby hedge your exposure even if the investment subsequently becomes worthless.  

Thus, the sale guarantees a $26.2 million return to the Debtors’ estates no matter what happens 

on appeal, just as a prudent investment manager might try to hedge a security that has 

appreciated in value against potential losses.  Likewise, I believe it is prudent to use this 

opportunity to monetize a portion of the recovery from the Defendants, rather than gambling on 

the appeal and exposing the estates to avoidable risk. 

13.  The potential opportunity cost to the estates for this downside protection is $23.8 

million ($50 million minus the $26.2 million Purchase Price), an amount which is less than 11% 
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of the Amended Judgment and a much smaller percentage of the amount at stake in the Cross-

Appeal.  Significantly, while I am protecting the estates’ downside on the appeal, the estates 

have substantial upside on the Cross-Appeal.  In fact, if the Second Circuit agrees with me that 

the District Court should have awarded interest under Delaware law for the Delaware law claims, 

then the estates could receive a judgment in a significantly higher amount. 

14.  Thus, the sale will leave the estates well-positioned to continue defending the appeal 

and prosecuting the Cross-Appeal for the benefit of creditors.  The economic effect of the sale 

will be as if I settled the $213 million Amended Judgment for $189 million ($213 million minus 

the $23.8 million cost of the hedge), but still had the ability to prosecute the Cross-Appeal and 

retain the proceeds thereof.  Under the exigent circumstances, I believe it is prudent to exchange 

a relatively small portion of the amounts at stake in connection with the appeal to buy certainty 

and protect the estates from adverse consequences, rather than gambling that the appeal will 

result in a successful outcome.  Unless the Defendants finally come to their senses and make an 

offer that properly values the estates’ strong position, I believe it will be in the best interest of the 

Debtors’ estates to prosecute the appeal and Cross-Appeal to successful conclusion, and I intend 

to do so. 

15.  The foregoing benefits far outweigh the $23.8 million potential net cost to the estates.  

Furthermore, the fairness and reasonableness of the consideration to be received by the estates 

was demonstrated by a “market check” through a robust marketing and auction process, which is 

the best means for establishing whether a fair and reasonable price for the Renco Litigation 

Interest is being paid. 
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The Defendants’ Proposal Was Not a Qualified Bid and the Consideration is Inadequate 

16.  The Defendants had ample opportunity to submit a Qualified Bid, but purposely 

chose not to.  They should not now be permitted to complain after the fact about the 

consequences of their own actions.  My counsel, Mr. Kajon, stated on the record at the Bid 

Procedures Hearing that: “[Defendants] can certainly submit a settlement offer by the bid 

deadline, and if it’s better than the stalking horse bidder, then they’ll be invited to the auction.”  

See Ex. A to Shai Schmidt Declaration dated August 16, 2016 [D.I. 733] (“Schmidt Dec.”) at p. 

77. 

17.  On July 20, 2016, my counsel sent an email to Defendants’ counsel, a copy of which 

is annexed hereto as Exhibit A, warning the Defendants that: “We are not sure if you are 

interested in submitting a settlement offer as part of the auction process, but if you are then we 

urge you to reach out to us before the August 9 bidding deadline to discuss the terms of any such 

settlement offer.  …  Because any settlement offer submitted by the Defendants would of 

necessity have a totally different structure, the fact that it is nominally higher than $25 million 

does not mean it would be better for the estates.  For instance, the offer annexed to your 

opposition papers was woefully inadequate for the reasons explained in our reply.  Furthermore, 

any offer that includes an assumption of liabilities owed to the US government must be 

accompanied by acceptable documentation affirming that the government agrees to the terms and 

is willing to release the Debtors’ estates from liability.  Because the Trustee would want to 

discuss any settlement offer with my firm, trial counsel and appellate counsel, we will need 

sufficient advance notice.  Therefore, if as you told Judge Vyskocil, the Defendants are 

interested in settling this case, you should open a dialogue with us well before the August 9 

bidding deadline.” 
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18.  The Defendants failed to open a dialogue as we suggested.  The next communication 

from them was the term sheet they submitted on August 8, the day before the bid deadline.  See 

Schmidt Dec. Ex. C.  My counsel promptly warned the Defendants that their term sheet was not 

a Qualified Bid, so that they would have adequate time to submit a Qualified Bid if they so 

chose.  See Schmidt Dec. Ex. D.  Contrary to the Defendants’ allegations, my counsel explained 

why it was not a Qualified Bid: “However, you should note that the economic terms of the offer 

you transmitted today at 3:34 pm are not ‘better for the estates than the terms of the AEM Sale 

Agreement.’  See Bid Procedures at A-6.  Moreover, even if the economic terms were acceptable 

(which they are not), there are a number of structural problems with Renco’s bid including those 

raised in our reply to your opposition papers.  As a result Renco’s offer is not a Qualified Bid as 

required under the bidding procedures approved by Judge Vyskocil.  Therefore, you have no 

right to attend the auction.  If your clients want to make a serious offer prior to expiration of the 

bid deadline, they have about 23 1/2 hours to do so.” 

19.  Notwithstanding that warning, on August 9, the Defendants submitted a bid that was 

based on the August 8 term sheet.  The August 9 bid was also substantially the same as the term 

sheet annexed to their original opposition papers, except that the upfront money was increased 

from $35 million to $45 million.4  I had already explained in my July 12, 2016 Reply in support 

of the Bidding Procedures, as well as Mr. Kajon’s July 20 and August 8, 2016 emails, why this 

pricing and structure did not work, so the Defendants can hardly be heard to complain about not 

being permitted to participate in the Auction. 

20.  I relied in part on my attorneys in determining that the Defendants did not submit a 

Qualified Bid.  For instance, it is my understanding that there are certain legal impediments to 

                                                 
4 However, instead of providing that the entire upfront payment would be placed in escrow with my counsel as had 
their earlier bid, the August 9 bid provided that $4.5 million would be placed in escrow with an escrow agent. 
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the Defendants’ bid, as set forth in my reply papers to the Defendants’ objections to the Bidding 

Procedures, as well as my reply papers herein.  I see no reason to fall for this built-in booby trap 

and I am unwilling to take such a risk.  However, my business understanding was that any 

competing bid had to be better than the Stalking Horse Bid.  Without relying on advice of 

counsel, I believe that $45 million for the entire litigation is clearly not superior to $26.2 million 

for less than one-quarter of the amount of the Amended Judgment, which also leaves the estates 

with 100% of the upside on the Cross-Appeal.  Moreover, I believe that $100 million for the 

entire lawsuit (assuming that figure were not illusory) is clearly not superior to $26.2 million for 

less than one-quarter of the amount of the Amended Judgment, which also leaves the estates with 

100% of the upside on the Cross-Appeal. 

21.  Even if the Defendants’ offer to provide the estates with a maximum payment on the 

appeal of $100 million were not illusory, it only applies if I succeed in obtaining affirmance of a 

$213 million judgment.  This is plainly inferior to the litigation funding proposal that I have put 

forth, which would leave the estates with the economic equivalent of a $189 million settlement if 

the appeal is successful, i.e., $213 million minus the net $23.8 million due to AEM if the 

litigation is successful, plus even more if the Cross-Appeal is successful. 

22.  I believe it is prudent to sell a small piece of the litigation proceeds at a ratio of 1.91 

to 1 to hedge my risk and protect the estates’ downside.  I do not believe it is appropriate to sell 

the entirety of the litigation at such a ratio, and I never intended to do so. 

23.  Furthermore, the Defendants’ proposal contains absolutely no consideration on 

account of the estates’ interest in the Cross-Appeal, where I believe the estates have significant 

upside.  As explained in the Motion, the Cross-Appeal could net the estates between an 
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additional $120 million and $470 million in excess of the existing $213 million Amended 

Judgment.  Motion at ¶ 64. 

24.  Based on the advice of counsel, (a) I would not settle this case for $45 million, and 

(b) even assuming that the additional $55 million were not illusory, which it is, I would not settle 

this case for $100 million.  Therefore, I do not believe that the bid submitted by the Defendants 

was better than the Stalking Horse Bid. 

25.  Moreover, as a businessman, I can and did assess the financial wherewithal of 

prospective bidders.  The Defendants have not even identified who their buyer would be, other 

than to say it would be an affiliate of Renco.  Nor have the Defendants disclosed the financial 

condition of this unidentified bidder, as required by the Bidding Procedures.  The proposed 

indemnitor of the claims of EPA and PBGC is US Magnesium, which is the company that 

bought MagCorp’s Rowley Facility out of Chapter 11 in 2002, and thus stepped into MagCorp’s 

environmental liabilities (and is a defendant in the environmental litigation pending in the Utah 

District Court).  The Defendants have provided no information about the financial wherewithal 

of US Magnesium.  I know nothing about the present financial condition of US Magnesium, 

other than the fact that, based on the opinions expressed at trial by my environmental expert, US 

Magnesium (like MagCorp) appears to be responsible for massive environmental liabilities.  Nor 

do I have any information to assess whether US Magnesium will be able to satisfy its future 

obligations.  Thus, I have to question whether US Magnesium would be able to fulfill its 

indemnification obligations under the Defendants’ bid. 

26.  Moreover, I do not believe that the United States would release the Debtors from 

liability upon assumption of claims by the Defendants.  The Defendants did not agree to post a 

bond, letter of credit or other collateral to secure these obligations.  Thus, I would need to hold 

01-14312-mkv    Doc 736    Filed 08/19/16    Entered 08/19/16 13:03:13    Main Document  
    Pg 10 of 16



 

11 
 SL1 1428003v2 070187.00005 

significant funds in reserve until such “assumed” claims were quantified and then satisfied by the 

Defendants.  If the Defendants failed to satisfy such claims, then the estates would be forced to 

absorb the purportedly “assumed” liabilities.  Based on the Defendants’ long track record of 

delaying their day of reckoning and using Chapter 11 to avoid paying creditors, I believe that 

quantifying the assumed liabilities could take many years, and payment thereof by the 

unidentified buyer would be uncertain.  Unlike the Defendants, I have no incentive to delay 

determination of the claims of the United States.  Thus, placing the claim determination process 

in the hands of the Defendants as contemplated under their proposal would needlessly delay a 

distribution to creditors.  I am far more likely to reach a prompt resolution of the government’s 

claims. 

27.  The Defendants also condition their offer upon entry by this Court of an order 

determining that my special litigation counsel is not entitled to a contingency fee on the proceeds 

of the Defendants’ offer.  Because the Defendants’ proposed transaction contemplates a de facto 

settlement, I believe it is highly unlikely that this Court would ever enter such an order.  In fact, I 

believe that Beus Gilbert would be entitled to a contingency fee on the proceeds of the 

Defendants’ offer.  Moreover, any attempt to satisfy this unreasonable condition is likely to take 

months, thereby depriving me of an opportunity to monetize a portion of the litigation proceeds 

at this propitious moment.  In fact, I believe that the Defendants’ offer, which fails to comply in 

manifold respects with the Bidding Procedures, is simply a stall tactic designed to delay the sale 

to AEM beyond the contractual deadlines. 

28.  The Defendants are able to pretend that their proposal is superior only by deducting 

commissions and counsel fees from my proposal, while arguing that their own proposal would be 

exempt from such fees because it would be a sale rather than a settlement.  That is not true (or 
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even plausible):  a transaction in which I sold the judgment to the Defendants would certainly be 

a settlement and would be treated as such. 

29.  Based on the foregoing, the Defendants did not submit a Qualified Bid and were told 

in writing they were not entitled to attend the Auction.  See Schmidt Dec. Ex. D & F.  While my 

lawyer was occupied, I noticed Shai Schmidt, one of the Defendants’ lawyers, walk into the 

conference room where the Auction was about to begin.  I was concerned that he would make the 

bidders uncomfortable, if not disrupt the Auction, so I asked Mr. Kajon to eject Mr. Schmidt, 

which Mr. Kajon did.  After the Auction, Adam Gerchen, the founding principal of the winning 

bidder, told us: when I saw Rennert’s lawyer in there I thought you guys were trying to pull a 

fast one on me. 

30.  Several of the Debtors’ major creditors asked if they could attend the Auction as 

observers and I agreed.  As it turned out, because of logistical problems, only one such creditor 

was able to send a representative, Jefferies.  The fact that I used my explicit discretion under the 

Bidding Procedures to allow major creditors to attend the Auction does not mean any and all 

persons were entitled to attend. 

The Defendants’ Other Objections Should Be Overruled 

31.  It is simply untrue that I structured the AEM sale transaction to fix the payment of 

commissions to myself and the contingency fee to Beus Gilbert.  Those amounts are clearly 

subject to Court approval.  Instead, I recognized the reality that Beus Gilbert may be entitled to 

up to 41% of gross recoveries, and simply structured the transaction to take into account that I 

will have to set aside up to 41% of gross recoveries before being able to pay any buyer.  This 

structure was used to avoid misleading potential bidders, and to make clear to them that they 

could only seek recompense from net recoveries.  If I win the appeal the estates will receive at 
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least $213 million; therefore, the net recoveries will be at least $117 million, more than double 

the amount required to pay any buyer, whereas if I lose the litigation, the buyer is entitled to 

nothing.  Therefore, structuring the consideration to be paid to the buyer to be paid only from net 

litigation proceeds had no effect on the bidding.  Moreover, based on the Auction results, the 

structure clearly did not chill the bidding. 

The Objections of Jefferies Should Be Overruled 

32.  There is no reason to adjourn the Sale Hearing so that Jefferies and other note 

holders can organize “to speak with a unified voice in discussions regarding a final resolution of 

these long-running cases.”  There is no assurance that the note holders can bring a better deal to 

the table if they are so able to organize.  There is no reason to adjourn the Sale Hearing and risk 

losing a beneficial deal with AEM because some other ill-defined deal with the Defendants may 

theoretically be achievable someday.  I cannot distribute hopes to creditors.  While oral argument 

on the appeal has not yet been scheduled, I believe it may occur as soon as October 2016.  

Therefore, it is important to conclude the sales process by the end of September, as provided in 

the Revised AEM Sale Agreement, which contemplates a closing the week of September 19 to 

23. 

33.  Jefferies asserts that the asset I am selling is not a “melting ice cube.”  Unfortunately, 

because a judgment on appeal is a unique and speculative asset by its nature, we cannot know 

today with certainty whether or not this asset is a “melting ice cube.”  None of us knows how the 

Second Circuit is going to rule.  However, what is knowable today is that if oral argument goes 

poorly, this asset will likely decrease in value, whereas if oral argument goes well, it will likely 

increase in value.  What is also knowable today is that, as explained above, beginning in March 

2016 there was a six-month window of opportunity to try to monetize this asset.  This window 
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will close when oral argument is conducted, which may occur soon after the scheduled closing of 

the AEM sale.  Thus, contrary to the assertion of Jefferies, there is a “melting ice cube” in that, if 

the Sale Hearing is adjourned, then the Debtors will not be able to satisfy the deadlines under the 

Revised AEM Sale Agreement and this window of opportunity may be lost forever.  I do not 

believe it would be prudent to run that risk when I can hedge the estates’ downside exposure at a 

reasonable price. 

34.  I have been overseeing this case and prosecuting the litigation claims for 13 years 

and my knowledge of the underlying issues is vastly superior to that of Jefferies.  Moreover, in 

assessing litigation prospects, how to maximize value for the estates and whether and how to 

conduct the sale process, I have had the benefit of advice from experienced bankruptcy counsel, 

trial counsel and appellate counsel who are all fully familiar with myriad complex factual and 

legal issues presented by this case.  Jefferies has no such advantages.  Therefore, it is 

inappropriate for Jefferies to attempt to substitute its business judgment for mine, as the Court 

acknowledged at the Bid Procedures Hearing. 

Conclusion 

35.  Based on the foregoing and the arguments of counsel in the Motion and Reply 

submitted herewith, I respectfully submit that approval of the Revised AEM Sale Agreement is 

in the best interests of the Debtors’ estates, and request entry of the Sale Order. 

I declare under penalty of perjury as provided in 28 U.S.C. § 1746 that the foregoing is 

true and correct according the best of my knowledge, information and belief. 

 
Dated:  August 19, 2016 
 

/s/ Lee E. Buchwald  

LEE E. BUCHWALD 
Chapter 7 Trustee 
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