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WOLLMUTH MAHER & DEUTSCH LLP 
500 FIFTH AVENUE 

NEW YORK, NEW YORK 10110 
___________ 

 

TELEPHONE (212) 382-3300 

FACSIMILE (212) 382-0050 

 

 

February 21, 2017 

 

VIA ECF  

Hon. George B. Daniels  

United States District Court 

Southern District of New York 

500 Pearl Street, Room 1310 

New York, New York 10007 
 

 
Re:   Commerzbank AG v. The Bank of New York Mellon, et al.  No. 15-cv-10029: 

Supplemental Authority Submitted on Behalf of Plaintiff 

   

 

Dear Judge Daniels: 

 

On behalf of Plaintiff Commerzbank AG in the above-referenced action, we write to 

submit to the Court the attached ruling recently issued from the bench by the Honorable Jesse M. 

Furman in Blackrock v. Deutsche Bank National Trust Co., 14-cv-9367 (S.D.N.Y. 2017) 

(“Blackrock v. Deutsche Bank) (Exhibit A) and the attached transcript providing Judge Furman’s 

reasons. (Exhibit B).   

 

Judge Furman’s recent ruling is relevant to the pending motion to dismiss because it 

squarely rejects the same interpretations of Commerce Bank v. Bank of New York Mellon, 141 

A.D. 3d 413 (1st Dep’t 2016), relied upon by Defendants in this action. Judge Furman’s ruling 

directly supports Plaintiff’s argument that Commerce Bank does not alter the consistent line of 

cases in this District denying motions to dismiss breach-of-contract claims against RMBS 

trustees. In particular, Judge Furman explained: 

 

. . . Commerce Bank is a short and, to be blunt, slightly abstruse 

decision.  The Court did not purport to announce a new rule of law; 

to the contrary, it cited federal cases in the Fixed Income Shares [: 

Series M v. Citibank N.A., 130 F. Supp 3d 842 (S.D.N.Y. 2015) 

(Furman, J.)] line with approval . . . There is language that can be 

read to suggest that the Court reached its conclusions as to the reps 

and warranties claims based on an application of settled law to the 

particular allegations of that case.  And there is no explicit 

discussion, let alone rejection, of the prevention doctrine, the basis 

for my (and other judges’) ruling on the event-of-default claims.  Put 
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simply, it is not enough, in my view to overcome the weight of 

authority – including but not limited to my own opinion – rejecting 

arguments put forward by defendants to warrant coming out the 

other way here. 

 

Exhibit B at 3:7-21.     

 

Respectfully Submitted, 

 

Ryan A. Kane 

 

Ryan A. Kane 

 

Attachments 

 

 

cc: Counsel of Record (via ECF) 
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From: NYSD_ECF_Pool@nysd.uscourts.gov
To: CourtMail@nysd.uscourts.gov
Subject: Activity in Case 1:14-cv-09367-JMF-SN Blackrock Balanced Capital Portfolio (FI) et al v. Deutsche Bank National

Trust Company et al Order on Motion to Dismiss
Date: Monday, January 23, 2017 5:46:33 PM

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT
RESPOND to this e-mail because the mail box is unattended. 
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States
policy permits attorneys of record and parties in a case (including pro se litigants) to
receive one free electronic copy of all documents filed electronically, if receipt is required
by law or directed by the filer. PACER access fees apply to all other users. To avoid later
charges, download a copy of each document during this first viewing. However, if the
referenced document is a transcript, the free copy and 30 page limit do not apply.

U.S. District Court

Southern District of New York

Notice of Electronic Filing 

The following transaction was entered on 1/23/2017 at 5:45 PM EST and filed on 1/23/2017 

Case Name: Blackrock Balanced Capital Portfolio (FI) et al v. Deutsche Bank National
Trust Company et al

Case Number: 1:14-cv-09367-JMF-SN
Filer:
Document
Number: 203(No document attached)

Docket Text: 
ORDER granting in part and denying in part [168] Motion to Dismiss. Upon
review of the parties' motion papers, and for reasons to be explained at the
conference scheduled for February 2, 2017 (the time of which is hereby
RESCHEDULED to 3:00 p.m.), Defendants' motion to dismiss is GRANTED in
part and DENIED in part. Specifically, Defendants' motion is granted with
respect to Plaintiffs' conflict-of-interest claims, and denied with respect to
Plaintiffs' representations-and-warranties claims, servicer-notification claims,
and event-of-default claims (as well as the corresponding claims under the
Trust Indenture Act). The Court, at this time, reserves judgment with respect to
dismissal of Plaintiffs' representations-and-warranties claims relating to the
twenty-one trusts that had entered bankruptcy or receivership and for which
the bar dates had passed as of 2009. (See Docket No. 169 at 10-13; Docket No.
180 at 24-25). The parties should be prepared to address those claims at the
February 2, 2017 conference, and should also be prepared to address Plaintiffs'
fiduciary duty claims, as a stipulation dismissing those claims does not appear
to have been filed as planned. (See Docket No. 163; Docket No. 169 at 3 n.1). In
light of this "bottom-line" Order, Defendants' request for oral argument (Docket
No. 171) is denied as moot. (HEREBY ORDERED by Judge Jesse M. Furman)
(Text Only Order) (Furman, Jesse)

Case 1:15-cv-10029-GBD   Document 66   Filed 02/21/17   Page 4 of 32

mailto:NYSD_ECF_Pool@nysd.uscourts.gov
mailto:CourtMail@nysd.uscourts.gov
https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?435509


1:14-cv-09367-JMF-SN Notice has been electronically mailed to: 

Bernard J. Garbutt, III     bgarbutt@morganlewis.com, anna.goldenhersh@morganlewis.com,
jennifer.walker@morganlewis.com, melissa.feig@morganlewis.com,
nymanagingclerk@morganlewis.com, robert.thompson@morganlewis.com

Peter R. Jerdee     pjerdee@jhany.com

Gregory P. Joseph     gjoseph@jhany.com

Robin Ann Henry     rhenry@bsfllp.com, mholness@bsfllp.com

Motty Shulman     mshulman@bsfllp.com, NYC_Managing_Clerk@bsfllp.com,
mpoppito@bsfllp.com, tnewton@bsfllp.com

Timothy Alan DeLange     timothyd@blbglaw.com, Ashley.Lee@blbglaw.com,
BenG@blbglaw.com, BlairN@blbglaw.com, BrettM@blbglaw.com,
Lucas.Gilmore@blbglaw.com, denab@blbglaw.com, jessica.cuccurullo@blbglaw.com,
kayem@blbglaw.com, melody.lauderdale@blbglaw.com, nikim@blbglaw.com

Jai Kamal Chandrasekhar     jai@blbglaw.com

William P. Quinn, Jr     wquinn@morganlewis.com

Jeroen Van Kwawegen     jeroen@blbglaw.com, BenG@blbglaw.com, DenaB@blbglaw.com,
Lucas.Gilmore@blbglaw.com, errol.hall@blbglaw.com, norbert.sygdziak@blbglaw.com

Niki L. Mendoza     nikim@blbglaw.com

Brett M. Middleton     brettm@blbglaw.com

Blair Allen Nicholas     blairn@blbglaw.com, davidk@blbglaw.com,
jessica.cuccurullo@blbglaw.com, justino@blbglaw.com, kayem@blbglaw.com,
lisa.napoleon@blbglaw.com, nikim@blbglaw.com

Richard David Gluck     rich.gluck@blbglaw.com

Elizabeth Allen Frohlich     efrohlich@morganlewis.com, cristina.ashba@morganlewis.com,
jowyang@morganlewis.com, lucy.wang@morganlewis.com, pwiese@morganlewis.com

Benjamin Galdston     beng@blbglaw.com

Robert Steven Trisotto     robert.trisotto@blbglaw.com

David R. Kaplan     davidk@blbglaw.com, Lucas.Gilmore@blbglaw.com,
amyn@blbglaw.com, denab@blbglaw.com, jessica.cuccurullo@blbglaw.com

Lucas E. Gilmore     lucas.gilmore@blbglaw.com

Case 1:15-cv-10029-GBD   Document 66   Filed 02/21/17   Page 5 of 32



Paul Fattaruso, II     pfattaruso@bsfllp.com

Rollin Bernard Chippey     rchippey@morganlewis.com, robert.thompson@morganlewis.com

Christopher James Stanley     cstanley@jha.com

Grant R. MacQueen     gmacqueen@morganlewis.com

Gila Sara Singer     gsinger@jha.com

Rachel Felong     rachel.felong@blbglaw.com

1:14-cv-09367-JMF-SN Notice has been delivered by other means to: 

Case 1:15-cv-10029-GBD   Document 66   Filed 02/21/17   Page 6 of 32



EXHIBIT B 

Case 1:15-cv-10029-GBD   Document 66   Filed 02/21/17   Page 7 of 32



1

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x 
 
BLACKROCK BALANCED CAPITAL 

PORTFOLIO (FI), et al., 
 
               Plaintiffs,     
 
           v.                           14 Civ. 9367 (JMF)(SN) 
 
DEUTSCHE BANK NATIONAL TRUST 
COMPANY,  et al., 
 
               Defendants.          
 
------------------------------x 
                                        New York, N.Y.       
                                        February 2, 2017 

                                        3:00 p.m. 
 
Before: 
 

HON. JESSE M. FURMAN, 
 
                                        District Judge 
 

APPEARANCES 
 
BERNSTEIN LITOWITZ BERGER & GROSSMANN LLP 
     Attorneys for Plaintiffs  
BY:  TIMOTHY A. DeLANGE 
 

MORGAN, LEWIS & BOCKIUS LLP 
     Attorneys for Defendant Trustees 
BY:  BERNARD J. GARBUTT, III, ESQ.    
     WILLIAM P. QUINN, JR. 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

(In open court; case called)

THE DEPUTY CLERK:  Counsel, please state your name for

the record.

MR. DeLANGE:  Good afternoon, your Honor.  Timothy

DeLange, Bernstein, Litowitz, Berger & Grossmann on behalf of

the plaintiffs.

THE COURT:  Good afternoon.

MR. QUINN:  Good afternoon, your Honor.  Bill Quinn,

Morgan, Lewis & Bockius for defendant Deutsch Bank.

MR. GARBUTT:  Bernie Garbutt also of Morgan Lewis on

behalf of the trustees.

THE COURT:  Good afternoon to all of you.

By bottom-line order entered on January 23rd, I 

indicated that defendants' motion to dismiss was granted in 

part and denied in part for reasons that would be provided 

today.  So I will now provide those reasons.   

As the parties both recognize, this case is similar in 

many respects to Fixed Income Shares:  Series M v. Citibank 

N.A., Docket No. 14 CV 9373, which I have presided over since 

2014.  More relevant for present purposes, as defendants 

concede, I considered and rejected several of the arguments 

they make here -- in particular, the arguments concerning 

plaintiffs' representation-and-warranty claims and 

event-of-default claims -- in my September 8th, 2015 ruling on 

Citibank's motion to dismiss in that case which can be found at 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

130 F.Supp 3d 842.   

Defendants argue that I should reach different 

conclusions than the ones reached in Fixed Income Shares (and, 

mind you, a chorus of my colleagues have reached in other RMBS 

cases) based principally on a decision of the First Department 

Commerce Bank v. Bank of N.Y. Mellon, 141 A.D.3d 413 (2016).  I 

decline to do so.  To Commerce Bank is a short and, to be 

blunt, slightly abstruse decision.  The Court did not purport 

to announce a new rule of law; to the contrary, it cited 

federal cases in the Fixed Income Shares line with approval.  

See that decision at pages 415-16.  There is language that can 

be read to suggest that the Court reached its conclusions as to 

the reps and warranties claims based on an application of 

settled law to the particular allegations in that case.  See 

page 414.  And there is no explicit discussion, let alone 

rejection, of the prevention doctrine, the basis for my (and 

other judges') ruling on the event-of-default claims.   

Put simply, it is not enough, in my view to overcome 

the weight of authority -- including but not limited to my own 

opinion -- rejecting arguments put forward by defendants to 

warrant coming out the other way here.  See also, e.g., 

Reddington v. Stanton Island Univ. Hosp., 511 F.3d 126, 133, 

(2d Cir. 2007 ("Decisions of New York's intermediate appellate 

courts are helpful indicators of how the Court of Appeals would 

decide, but we are not strictly bound by decisions of the 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

Appellate Division, particularly when we have persuasive data 

that the Court of Appeals would decide otherwise." (internal 

quotation marks omitted)).  Thus, I adhere to the standards I 

adopted in Fixed Income Shares, including my application of the 

prevention doctrine.  Applying those standards here, 

plaintiffs' allegations are sufficient to state a claim for 

breach of the representations and warranties and breach of the 

event-of-default related provisions, substantially for the 

reasons set forth in plaintiffs' memorandum of law (see pages 

14 and 21 in particular) and given the close similarity between 

the allegations here and in Fixed Income Shares.  I turn, then, 

to the three issues not addressed in my Fixed Income Shares 

opinion.  First, defendants move to dismiss plaintiffs' 

service-related claim on the ground that they had no duty to 

notify servicers of their "failure to observe or perform in any 

material respect."  That is page 13 of defendant's memorandum.  

That argument, as both sides agree, turns on the meaning of the 

phrase "shall have been given" in the the governing agreements.  

(See, e.g., AM. Compl. Ex 5 ch.3).  Defendants' contention that 

the phrase means "if and when notice has been given" (Page 14 

of defendant's memorandum) is not without force.  But, in light 

of cases from this district construing similar phrases to 

impose an obligation to act.  See, e.g., Oklahoma Police 

Pension & Ret. Sys. v. U.S. Bank Nat. Ass'n, 291 F.R.D. 47, 67 

(S.D.N.Y. 2013), and Policemen's Annuity & Ben. Fund of City of 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

Chicago v. Bank of AM., NA, 943 F. Supp. 2d 428, 441 n15 

(S.D.N.Y. 2013)(both of which were abrogated on other grounds 

by Ret. Bd. of the Policemen's Annuity & Ben Fund of the City 

of Chicago v. Bank of N.Y. Mellon, 775 F.3d 154 (2d Cir. 

2014)), and other provisions of -- sorry.  In light of those 

cases and other provisions of the governing agreements (see 

plaintiffs' opposition memorandum at pages 19 to 20), I cannot 

say as a matter of law that defendants' reading of the 

governing agreements is the only plausible reading of the 

phrase.  It follows that defendants' motion with respect to 

notification of servicers must be and is denied.  (See, e.g., 

Bayerische Landesbank v. Aladdin Capital Mgmt. LLC , 692 F.3d 

42, 55 (2d Cir. 2012)(explaining that "if a contract is 

ambiguous as applied to a particular set of facts, a court has 

insufficient data to dismiss a complaint for failure to state a 

claim").   

Second, defendants move to dismiss plaintiffs' 

conflict-of-interest tort claims on two grounds:  That they are 

duplicative of plaintiffs' contract claims and that they are 

barred by the economic loss doctrine.  I need not decide 

whether they are impermissibly duplicative because, even if 

they are -- that is, even if they do arise from independent 

extra-contractual duties -- plaintiffs fail to allege any 

damages that arise from those extra-contractual obligations.  

(See amended complaint at paragraph 218).  Instead, the damages 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

alleged in the amended complaint are limited to those that 

sound in defendants' failures to take actions under the 

governing agreements -- in particular, losses from "relieving 

sellers of their repurchase liability" and from "allowing the 

servicers to charge improper fees... and to delay in 

foreclosing on mortgage loans."  (See amended complaint 

paragraph 224 and see also paragraphs 203 and 204).  

Plaintiffs' remedy for those damages, if any, lies in the 

enforcement of the contractual obligations, not in a 

conflict-of-interest claim.  (See, e.g., Nat'l Credit Union 

Admin. Bd. v. U.S. Bank Nat'l Ass'n, No. 14-CV-9928(KBF), 2016 

WL 796850, at *11 (S.D.N.Y. Feb.25, 2016), BlackRock Core Bond 

Portfolio v. U.S. Bank Nat'l Ass'n, 165 F.Supp 3d 80, 106 

(S.D.N.Y. 2016); Bellevue S. Associates v. HRH Const. Corp, 78 

N.Y.2d 282, 293 (1991).  Thus, plaintiffs' conflict-of-interest 

claim must be and is dismissed.   

Finally, as noted in my bottom-line order I reserve 

judgment on defendants' last substantial argument:  That 

plaintiffs' representations-and-warranties claims with respect 

to the 21 trusts that had entered bankruptcy or receivership 

and for which the bar dates had passed as of 2009 should be 

dismissed.  (Pages 10 to 13 of defendants' memo).  In response, 

plaintiffs contend that defendants might have discovered the 

breaches earlier and taken enforcement efforts before the bar 

dates passed or that potential "other claims remained available 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

as against other parties such as custodian for failing to 

enforce documentation errors or successors to the insolvent 

entities."  (That is plaintiffs' opposition memorandum at pages 

24 to 25). 

The question I have for you, Mr. DeLange, is what

allegations in the amended complaint were in support those

findings or conclusions, and to the extent that there are no

allegations in the complaint that would, how is this anything

more than a sheer possibility that -- or how do you present

anything more or allege anything more than the sheer

possibility that defendants have acted unlawfully, which

presumably would not suffice under Iqbal and Twombly?

MR. DeLANGE:  Your Honor, to answer your first

question directly, we do not have allegations in the complaint

specifically in response to arguments that were raised on the

motion to dismiss, i.e., the warrantors had filed bankruptcy.

Therefore, on that fact alone as a matter of law, defendants

assert that they have done everything they are required to do

under the contract.  The direct answer of the question is no,

we don't have specific allegations of the steps they took or

could have taken in the bankruptcy.

Essentially what they are asking the Court to do is 

rule as a matter of law that once that bankruptcy was filed, 

the trustee filed a proof of claim form and they are off the 

hook and they have nothing else to do.  We assert that at that 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

point in time, the reps and warranties, which are vital to 

these instruments -- extremely important to the investors, that 

is why they are there -- when the warrantor files for 

bankruptcy, that is a point in time when the investors need the 

trustee to act to ensure that they are doing what they can to 

protect the interest of the trust.  Just filing a proof of 

claim perhaps that is all they could do, but how did they 

pursue it?  What information did they exchange?  What 

information did they provide in the bankruptcy?  Did they 

vigorously pursue those claims, or did they just submit a 

blanket proof of claim form and say, That's enough, and now ask 

for a ruling as a matter of law under the contracts that 

governing these transactions that that is all they had to do. 

Now, with respect the my answer in the negative on the

first question, we can certainly amend to add allegations in

terms of what steps they should have taken once there was a

bankruptcy that was filed.  I want to add in addition to what

steps they could have taken in the bankruptcy, to the extent

there were other parties potentially responsible, if there was

a successor entity, what did they do, if anything, to try to

pursue any claims that they may have?  I believe the answer to

that is nothing, but we're not in discovery yet and we'll have

to find that out.

I want to add in we do make the allegation and

suggestion argument in our opposition that perhaps Deutsch Bank
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

as trustee learned of these breaches or reps and warranties

prior to the filing of the bankruptcy.  We don't know that.

There is no evidence in the record that in fact they didn't.  I

will note some of the bankruptcies were in the summer of 2007.

IndyMac did not go into receivership until summer of 2008.

THE COURT:  To the extent that it dates back that far,

would it not be barred by the statute of limitations?  Doesn't

that run aground with a different reason?

MR. DeLANGE:  I would not concede that, your Honor.

That has not been briefed.  I would note that the IndyMac

receivership was filed in July of 2008.  The initial complaints

in these actions were filed in June of 2014.  So to the extent

the statute of limitations, which we submit is six years, those

claims would be timely filed.

THE COURT:  I hear your first point but I guess the

question I have is:  In order to survive the plausibility

standard, don't you need to identify some thing that the

defendants could have and should have done to fulfill -- some

way in which they breached?  In other words, if the primary

means of recovery here is foreclosed as a matter of law by

virtue of the bankruptcies -- I will call them bankruptcies for

the sake of simplicity -- then don't you need to identify some

other action that they could have and should have taken that

would constitute a breach or alternatively or additionally

don't you need to allege some plausible theory of damages in
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

order to have a viable claim, and what is it?

MR. DeLANGE:  I would agree with your Honor.  My

response is:  I don't think you plead a complaint, then they

file a motion to dismiss and then you have to replead your

complaint to add plausible allegations as to every argument.

So I think what we're getting at here is could I, if I

requested, amend the complaint to add allegations as to what

they should have done in the bankruptcy.  Once the bankruptcy

was filed, they filed a proof of claim form.  I don't know what

else they did.  We can certainly scour the bankruptcy file to

find out.  But the allegations that we would add is that they

should have vigorously pursued those claims on behalf of the

trust at issue in this case.  They were the trustee.  They had

the duty and obligation to protect the interests of the trust.

They knew these reps and warranties were going to essentially

go away as a result of the bankruptcy.  I submit I don't

believe they did anything other than submit a proof of claim

form.

THE COURT:  All right.  I hear you.

MR. DeLANGE:  To answer your second question, which is

what damages arise out of that, the potential damages are what

did they leave on the table?  How much did they get in the

bankruptcy for the benefit of these trusts?  How much could

they have gotten?  What steps did they take?  Could they have

recovered more?  Was there another avenue that they could have
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

taken?  Standing here today I don't know exactly what they did.

THE COURT:  Right.  Which is the heart of the problem

as I see it because potential is another word for speculative

and I think Iqbal and Twombly stand for the proposition that

speculative doesn't suffice.  They need to allege a plausible

claim.

Let me hear from Mr. Quinn, A, your thoughts on what I 

have posed and, B, if indeed the current allegations do not 

suffice whether I should grant leave to amend the claims with 

respect to the 21 trusts that we're talking about. 

MR. QUINN:  Your Honor, I would suggest that the

question here is not whether there are allegations in the

current complaint that would support these claims.  The

question is whether the current complaint coupled with the

stipulation of what the Court may take judicial notice of

forecloses that claim.  We would suggest that those two things

standing alone clearly as a matter of law foreclose their claim

with respect to those 21 trusts.  They also are completely

incompatible with every argument that we just heard first.

The complaint alleges that the earliest date on which 

the defendants learned of the rep and warranty breaches that 

we're talking about here was 2009.  Just as we're bound by the 

allegations of the complaint, they are as well.  We can talk 

all we want about the possibility of an amendment, and I am 

come back to that, to allege an earlier date.  But as your 
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Honor alluded to, if they were to allege that our and clients 

had notice before 2008, then these claims would clearly be 

time-barred.  Talking about a complaint that is not currently 

before the Court I don't think is productive.  So we're talking 

here as a baseline of a situation in which our clients 

allegedly learned of breaches and reps and warranties in 2009, 

not before.  Now, obviously if our clients are unaware of a 

breach of a rep and warranty, they obviously cannot be healed 

responsible for failing to act on it.   

Now, in the stipulation two important things are 

established.  The stipulation I am referring to is Docket No. 

172.  The first thing that it establishes is that as to the 21 

trusts we're talking about, the only ones that could be liable 

to remedy or be responsible for remediating the breaches of 

reps and warranties is one of four warrantors -- Aegis, 

IndyMac, New Century and American Home.  No others.  When you 

talk while there could have been others we could have sued, not 

on these claims.  They stipulated that the only parties that 

could be held liable if the defendants were to take action with 

respect to breaches of reps and warranties were those four 

parties.   

The stipulation also establishes not just that all 

four parties filed bankruptcy, were the case of IndyMac went 

into receivership before 2009.  That is the only part of the 

stipulation Mr. DeLange acknowledges.  In all four of those 
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proceedings, the bar date had come and gone before 2009.  The 

latest argument was October of 2000, I believe, which means 

that as a matter of law even if any one of those warrantors had 

assets and they could respond to these liabilities, they were 

immune from liability as a matter of law.  The bar date had 

passed.  He doesn't address that.   

He talks about proof of claims whether they were good 

enough.  Well, if he is talking about proofs of claim that were 

filed before 2009, he must be talking about proofs of claim 

that were filed with respect to other issues.  Again, the 

complaint suggests that our clients were on notice of these 

breaches until after the bar date had passed.  So proofs of 

claim -- there are no allegations in the complaint about any 

proofs of claim, and there could not have been a proof of claim 

filed before any of these bar dates based on these particular 

breaches.  The breaches were not discovered until 2009. 

Now, as far as amendment is concerned, the only

amendment they could make that could overcome any of these

deficiencies were first to allege that discovery occurred

substantially before the bar dates came, in which event they

have a statute of limitations problem, or they could amend it

to allege that there were parties other than these four

warrantors that could have been responsible for remedying these

breaches of reps and warranties, but that is inconsistent with

the stipulation.  The stipulation says unambiguously these are
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the only parties who could be held in the account for these

breaches.  All of them were in bankruptcy, were receivership.

All of them had bar dates that had come and gone.

In the case of IndyMac, the Ninth Circuit had 

determined after extensive litigation that any claims against 

IndyMac for -- by unsecured creditors, unsecured claims were 

potentially moot because there were no assets.  There were no 

assets left.  So they are boxed in by the complaint and by the 

stipulation.  None of the arguments meet those two things.  

That is the box they are in. 

As far as an amendment is concerned, this is not a new

problem for them.  They first filed these claims in state

court.  When they did, we sent them a letter laying out all of

these facts explaining to them that they could not possibly

have viable claims as to any of these entities.  It wouldn't

have mattered.  They then brought their state court complaint

and refiled in federal court.  We did it again.  We laid out

all of these arguments chapter and verse.  We identified the

problem.  They could have corrected it then.  They didn't.

We are now in their amended complaint in federal 

court.  They have had three chances to fix it.  They haven't 

and they can't.  There is no basis for giving them another 

chance to fix the problem.  It simply cannot be rectified at 

less at a minimum they put themselves in the crosshairs of a 

conclusive statute of limitations clause. 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:15-cv-10029-GBD   Document 66   Filed 02/21/17   Page 21 of 32



15

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

THE COURT:  I am persuaded that it does not suffice

under the relevant standards to survive a motion to dismiss.

Plaintiffs have to "nudge their claims across the line 

from conceivable to plausible."  That is from Twombly, 550 U.S. 

544, 570 (2007).  In my view they haven't done so with respect 

to these 21 failed trusts.  At most I think they have alleged 

and established that there is a theoretical possibility that 

they could recover notwithstanding the lapsed bar dates with 

respect to those trusts.  Indeed, I think Mr. DeLange 

essentially used the equivalent terms in making his arguments 

to me.  Twombly and Iqbal make clear that the theoretical 

possibility is not enough to state a claim.  (See Twombly at 

page 570 and Ashcroft v. Iqbal, 556 U.S. 680 (2009).  So those 

claims, that is with respect to the 21 failed trusts, are 

dismissed.   

Mr. DeLange, I will give you an opportunity to respond 

quickly on the question of whether I should grant leave to 

amend, and really think it is just a question of whether, A, 

you are in possession of facts that could cure the problem and, 

B, whether there is a futility issue here because any amendment 

would essentially box you out on another ground, namely, a 

statute of limitations ground. 

MR. DeLANGE:  Your Honor, yes.  I will be quick.

First, I want to deal with the statute of limitations 

ground.  As I articulated in my initial argument, we would not 
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run into statute of limitations problems at all with respect 

IndyMac, which did not file for receivership until July of 

2008.  So that argument doesn't apply to the IndyMac trusts.  I 

don't agree or concede that I would run right into a statute of 

limitations argument.  I understand what arguments they may 

make, but I am not sure -- I know there are arguments that we 

have to the contrary, which is if you are talking about -- they 

are looking for the bar date at that point in time.  If I can 

add -- amend the complaint, add allegations as to what they 

should have done post-bankruptcy in the bankruptcy in terms of 

pursuing the claims, then I don't know when does that statute 

begin to run?  Does it begin to run at the time they filed for 

bankruptcy or does it run when they didn't pursue those claims 

adequately?   

With respect to the timing, the complaint -- and I 

admit it says based on information and belief they discovered 

in 2009.  They stand here and they are going to rely on that 

and say there is no information out there.  Apparently they 

filed proof of claim forms in these bankruptcies.  So what was 

the basis for them filing a proof of claim form?  I believe the 

basis was they believed their breaches or representations and 

warranties.  They filed those proof of claims forms prior to -- 

I believe prior to 2009, filed them in connection with that 

bankruptcy.   

So what allegations would we add?  We would add 
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specific allegations as to the bankruptcy, specific allegations 

as to them filing a proof of claim form, asserting that there 

were breaches of reps and warranties in these trusts.  We would 

add allegations regarding what the ultimate outcome was in that 

bankruptcy and allegations with respect to the appropriateness 

of the steps that they took to protect the interest of the 

trust in connection with those proofs of claims in those 

bankruptcies. 

I will note quickly in response to defendants'

recitation that plaintiffs have had plenty of time.  As your

Honor may be aware, there is a parallel action proceeding in

state court in California, and they made these exact same

arguments on virtually an identical complaint, and that the

court there denied the motion noting that they are making

factual arguments at a motion to dismiss.  There was a motion

to strike procedurally in that case.  It cannot be decided at

that stage.  So with respect to the argument that we have known

about it and we should have done this a long time ago, I submit

three months ago another court heard the same argument and

rejected it.

THE COURT:  Was there a similar stipulation in that

case?  That decision I know is not precedential.  In any event,

as a bottom line I think I just disagree.

MR. DeLANGE:  I understand.  But, yes, there was a

similar stipulation.
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THE COURT:  I am going to grant leave to amend solely

to cure the deficiencies with respect to these particular

claims, that is, the claims concerning the 21 failed trusts.

Looking back at the docket, I don't think I previously gave

plaintiffs an opportunity to amend to cure the deficiencies in

the motion to dismiss and on this particular issue.  That is, I

don't think they have expressly been given leave to amend let

alone after my decision and there is some Second Circuit

decisions suggesting that in these circumstances it might even

be error for me not to give them leave to amend.  Frankly, I am

a little sceptical whether you will be able to cure the

problems here without sort of running yourself into another set

of problems, but I will give you that opportunity and we'll go

from there.

How much time do you need to do that? 

MR. DeLANGE:  Your Honor, perhaps I can make a

suggestion, which is perhaps in two weeks I notify defendants

and the Court if we are going to amend.  So allow us the

opportunity to review the facts and the dockets as I described

them to you today, decide if we can in our view meet the

plausibility standard, notify defendants in two weeks, and then

two weeks after that if we say, Yes, we're going to, then we

file the amended complaint.

THE COURT:  Any objection to that, Mr. Quinn?

MR. QUINN:  No, your Honor.  I would like to just
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point out a couple of things for the record.

THE COURT:  You may with the microphone's assistance.

MR. QUINN:  We may have past this already, but I do

want to say so that the record is not misleading that in the

California decision that Mr. DeLange referred to, the Court

reached no decision on the merits on this argument.  The Court

found instead that as a purely procedural matter, it was not

open to the Court to grant this aspect of the motion because

the motion to strike certain allegations of the complaint, and

granting this relief would not have had the effect of actually

eliminating allegations of the complaint.  The Court did not in

fact embrace the argument.

THE COURT:  It is academic because at the end of the

day I think I disagree.  I think the Court essentially said the

arguments turned on factual disputes and given that it wasn't

procedurally proper.  Granted the procedure posture here is

slightly different.  It is 12(b)(6), not a motion to strike.

If I accepted that conclusion, I would probably have to deny

the motion as well.  I disagree respectfully with that judge

and think that the allegations here don't survive the

plausibility standard.

Before I argue me into changing my mind, tell me your 

second point. 

MR. QUINN:  I will rest right here, your Honor.

THE COURT:  You did have a second point, but I take it

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:15-cv-10029-GBD   Document 66   Filed 02/21/17   Page 26 of 32



20

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

H226blac                   

you are not taking your chances.

Two weeks from today, Mr. DeLange, file a letter

advising me and the defendants as to whether you intend to

amend the complaint.  If you do, the amended complaint would be

due two weeks thereafter.  To be clear, leave to amend is

granted only with respect to these particular issues, namely,

the 21 failed trusts, and then we'll go from there.

So for the reasons that I have explained, defendants'

motion is granted with respect to plaintiffs' conflict of

interest claims and with respect to the 21 failed trusts, but

leave to amend is at least for now granted as to the latter.

It is also granted, that is defendants' motion is 

granted, to the extent that the amended complaint alleges a 

"pre-event of default duty to terminate servicers."  Plaintiffs 

do not oppose the motion on that score and in fact take the 

position that no such claim was alleged in the first place.  

(See plaintiffs opposition motion at page 18).  The motion is 

otherwise denied, however, with respect to the reps and 

warranties claims, the servicer notification claims, and the 

event-of-default claims -- not to mention the corresponding 

claims under the Trust Indenture Act (as to which defendants 

made no independent arguments for dismissal).  That is my 

ruling and/or explanation for my ruling.   

I know Judge Netburn is capably presiding over this 

case otherwise for general pretrial purposes so in that regard 
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we don't need to get into much beyond what we have just done, 

but can you tell me where things stand and give me a sense of 

the order of things? 

MR. DeLANGE:  I would be happy to, your Honor.  I will

be brief and to the extent the Court has any questions, I can

address them.  The first deadline that we had that Judge

Netburn set was a document production deadline, which passed

earlier this week.  I believe it was January 31st.  Plaintiffs

have produced over 10 million pages of documents.  Defendants

produced, and I don't want to misstate but I think it is about

six million or close to six million.  We got some documents in

this week, but I haven't had a chance to add up the total

number.

I think the parties are either close to substantially 

complete or substantially complete with the document 

production.  We then have a discovery cut off of May 31st of 

this year.  So the parties I believe are going to review the 

documents, get familiar with them and engage in depositions. 

THE COURT:  Anything you want to add?

MR. GARBUTT:  The only thing I would add, your

Honor -- and the numbers were right.  We have produced about

5.6 million pages of documents.  The only thing I would add is

given the volume of the pages that have been produced by both

sides and the time that it would take to review that, we're

going to try our best to meet that discovery cutoff.  To me it
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might be a little short.  I think we'll raise that with Judge

Netburn if and when we come to that conclusion.

THE COURT:  As you should.

Is there anything beyond having already referred it or 

kept the referral in place in order to point Judge Netburn that 

I can or should do to facilitate settlement?  Have you talked 

settlement?  I don't know if you were waiting on a ruling on 

the motion or what, but anything I can do on that score? 

MR. DeLANGE:  Your Honor, I think both firms are

familiar with each other.  We have had cordial discussions.  I

think the parties agree that at the appropriate point in time a

private mediator would be the most efficient and probably the

best means for attempting to resolve this action, and I suggest

that approach.

THE COURT:  The last question for you is:  When is

this likely to come back to me?  That is to say, other than the

prospect of more motion practice on an amended set of claims

with respect to the 21 failed trusts, what is the next round of

dispositive motion practice that I can anticipate?  

MR. DeLANGE:  The next round that you can anticipate,

perhaps we should discuss this because we don't have a

schedule.  Under our current schedule, the last deadline is

that May 31st deadline for fact discovery.  We will be filing a

motion for class certification and I anticipate -- I am happy

to set a deadline today, but I would anticipate filing that
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anywhere between 30 and 60 days after the close of fact

discovery.

THE COURT:  I will leave Judge Netburn to handle

deadlines both because of the possibility of that May 31st date

changing but also I think that she can set deadlines for those

motions, she cannot decide them.

In other cases with similar claims, there have been 

issues or arguments with respect to sampling.  Is that 

something that is likely to arise in this case and would that 

be in the context of a class certification motion or summary 

judgment?   

MR. DeLANGE:  Plaintiffs' view of that, your Honor, is

that those arguments are in connection with expert discovery

and Daubert challenges to plaintiffs' methodology and whether

or not that methodology is sound and acceptable to the Court.

That being said, Magistrate Netburn has asked for briefing with

respect to sampling.  That has been fully briefed.  Maybe it is

not quite fully briefed.  That is in the process of being

briefed before her in two other cases, that is the HSBC case

and also the Wells Fargo case.

THE COURT:  Are there different circumstances here or

is it just a matter of law?

MR. DeLANGE:  No, they are not different

circumstances.

MR. GARBUTT:  Well, I will pick up where Mr. DeLange
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left off.  I would say that there are different circumstances

because I think it all depends on what the experts are

proposing for their methodology.  Each case will be different

depending on what each side's expert say with respect to that.

That is a premature issue in terms of how it has been dealt

with by Judge Netburn in the other cases.

In turning to your question, your Honor, about When we 

might see you again or you might see us again, we may raise the 

prospect with you of one or more partial motions for summary 

judgment on topics just like this one.  In other words, if they 

replead with respect to these failed warrantors, I don't know 

whether we will move to dismiss or not, but we may bring a 

motion for partial summary judgment as to those claims which in 

our opinion would substantially narrow the scope of this case 

both in terms of the parties that may be responsible and the 

alleged losses that may be at issue. 

THE COURT:  I will reserve judgment on any such

proposal.  You should talk to each other about it before making

a proposal to do that.  Maybe even talk to Judge Netburn about

it to the extent it has implications for the schedule more

broadly.  You know how to find me.

Anything else?

MR. DeLANGE:  Nothing further from the plaintiffs,

your Honor.  Thank you.

MR. GARBUTT:  Nothing further, your Honor.
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THE COURT:  In that case, I will stay on the bench.

This matter is adjourned.  I wish you all a pleasant afternoon.

Thank you.

o0o  
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