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PRELIMINARY STATEMENT 

At a mediation of Plaintiff’s gender discrimination suit against Defendant Proskauer Rose, 

a Proskauer attorney representing the Firm threatened Plaintiff that she would be terminated 

because of her complaints of discrimination.  Proskauer’s threat constitutes illegal retaliation.  A 

mediator took contemporaneous notes of the proceedings, but under the mediation organization 

(JAMS)’s procedures, the notes will be destroyed as early as this Monday, May 22, 2017.   

Plaintiff moves for emergency relief to direct JAMS and the mediator to preserve these 

important notes. In discrimination suits, courts have often ordered production of evidence of 

retaliatory threats even when such threats are made during settlement discussions or at a mediation. 

Because the mediator’s notes here may contain critical proof of Proskauer’s retaliation against 

Plaintiff (cf. FBI Director Comey’s memorandum), the Court should order JAMS to retain those 

notes. This relief prejudices neither Defendant nor JAMS and merely maintains the possibility of 

a future motion to compel.     

FACTUAL BACKGROUND AND SUMMARY 

This case involves claims for gender discrimination and retaliation under the Equal Pay 

Act (“EPA”), Title VII,1 corresponding state and local law, and related common law causes of 

action; as well as claims for interference with and retaliation for protected Family and Medical 

Leave Act (“FMLA”) leave.   

On March 23, 2017, the parties engaged in mediation before a mediator at JAMS. The 

mediator took contemporaneous notes of all proceedings. In a joint session at the mediation, 

Proskauer communicated a direct threat to terminate Plaintiff Jane Doe because of her complaints 

                                                           
1 The Complaint will be amended to assert a Title VII claim once Plaintiff receives a right to sue 

letter from the EEOC. 
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of discrimination and retaliation. A Proskauer attorney, speaking for the Firm (the Firm 

represented itself), addressed Plaintiff: “You need to understand… you are going to be terminated. 

Your complaint upset a lot of people.” This threat is an unlawful retaliatory act, and forms a central 

basis for several of Plaintiff’s retaliation claims. (See Complaint ¶¶ 9, 58, 69, 75, 86, 94, 114, 121, 

128) It is Plaintiff’s understanding that the statements are recorded – in words or in substance – in 

the mediator’s contemporaneous notes.  

On May 12, 2017, the parties participated in a second day of mediation at JAMS. After the 

mediation concluded, the mediator informed Plaintiff’s counsel that the notes from the mediation 

would soon be destroyed. In particular, the mediator indicated, JAMS has an official policy that 

files from a mediation are destroyed after sixty (60) days. This means that the notes of the March 

23 session could be destroyed as early as this Monday, May 22, 2017. 

Simultaneously with this motion, Plaintiff is serving JAMS with a Rule 45 subpoena for 

the mediator’s notes to corroborate her claim that Proskauer made an unlawful retaliatory threat.  

If the mediator is compelled to testify, the notes would likely be used as an aid in refreshing 

recollection – if not as evidence in their own right.  The mediator’s notes and testimony – coming 

from a neutral, disinterested party – may well be the best, most credible evidence on this key 

disputed issue. But once the notes are destroyed, the subpoena will be mooted and this crucial 

source of evidence will be lost forever.  

Under circumstances such as these – where an alleged illegal act is committed in the course 

of confidential settlement proceedings – courts regularly hold that Fed. R. Civ. P. 408 and any 

applicable mediation privileges do not bar disclosure. Nevertheless, the Court need not determine 

at this stage whether the evidence in question would be admissible and whether its production 

should be compelled. The Court should simply order that the mediator’s March 23 notes be 
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preserved from impending destruction. Otherwise, the issue of the evidence’s discoverability will 

be mooted and Plaintiff will be severely prejudiced in her ability to prove her retaliation claims. 

Accordingly, Plaintiff submits a proposed order directing JAMS, a non-party, to 

immediately preserve the notes and files of the mediation until further notice from the Court. The 

requested relief will merely preserve the status quo, will avoid imminent and irreparable harm to 

Plaintiff’s ability to prove her retaliation claims, and will impose no significant burden on JAMS.  

ARGUMENT 

I. The Mediator’s Notes Involve Issues of Central Importance to this Case  

 

Plaintiff asserts several retaliation claims and related causes of action based on Proskauer’s 

threat at the March mediation. This threat has not been rescinded and continues to hang over 

Plaintiff’s head. Plaintiff contends that the threat itself was unlawful retaliation, regardless of 

whether she is actually terminated.  

In Burlington N. & Santa Fe. Rwy. v. White, 548 U.S. 53 (2006), the Supreme Court held 

that prohibited retaliation consists not only of actual personnel actions that affect the terms and 

conditions of employment but any conduct which “could well dissuade a reasonable worker from 

making or supporting a charge of discrimination.” A direct threat to terminate an individual 

because of her complaints of discrimination fits squarely within this standard. See, e.g., Lawrence 

v. Lew, 156 F. Supp.3d 149, 165 (D.D.C. 2016)(“courts in this District have generally found 

materially adverse employment action where the employee suffered a 

credible threat of termination”); Ali v. Dist. of Columbia Govt., 810 F. Supp.2d 78, 88-89 (D.D.C. 

2011)(threat to discipline and terminate plaintiff’s friend: “A credible threat of termination might 
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well dissuade a reasonable employee from pursuing a charge of discrimination.”);2 Rattigan v. 

Holder, 604 F. Supp. 2d 33, 52-53 (D.D.C. 2009)(collecting cases)(noting that threats or prospects 

of harm may have a deterrent effect on protected activity and thus be actionable retaliation: “Taken 

together, Burlington and Rochon [v. Gonzales, 438 F.3d 1211, 1219 (D.C. Cir. 2006)] indicate that 

whether an action is ‘materially adverse’ is determined by whether it holds a deterrent prospect of 

harm, and not by whether the harm comes to pass or whether any effects are felt in the 

present.”)(emphasis in original), aff’d in relevant part, 645 F.3d 975, 986-87 (D.C. Cir. 2011) 

(expressing “no doubt” that jury could find Burlington satisfied by initiation of investigation 

creating “ominous prospects” of “possible negative repercussions” up to potential termination).3 

Likewise, threats of retaliatory termination violate the anti-retaliation protections of the 

EPA, 29 U.S.C. § 215(a)(3). See, e.g., Perez v. Oak Grove Cinemas, Inc., 68 F. Supp.3d 1234, 

1249 (D. Or. 2014)(“threatening to terminate” employees who participate in Department of Labor 

investigation “is properly considered a form of ‘discrimination’ [under § 215(a)(3)] because 

such threats thwart and interfere with the employee’s protected right to participate in the 

investigation… without fear of reprisal”); Adams v. Sch. Bd. of Hanover Cty., No 3:05CV310, 

2008 WL 5070454, at *16 (E.D. Va. Nov. 26, 2008)(“threat of economic reprisal or termination”); 

Hernandez v. City Wide Insulation of Madison, Inc., 508 F. Supp.2d 682, 694 (E.D. Wisc. 2007). 

Here, Proskauer denies that it made per se retaliatory threats at the mediation. The 

mediator’s notes and anticipated testimony are the only available evidence apart from the parties’ 

                                                           
2 Accord: Ross v. U.S. Capitol Police, 195 F. Supp.3d 180, 205-206 (D.D.C. 2016)(proposed notice 

of termination, even in absence of actual discharge). 

3 See further Commonwealth v. Bull HN Info. Sys., 16 F. Supp. 2d 90, 108-09 (D. Mass. 1998) (“If 

. . . threats of retaliation are not actionable. . . then a plaintiff or government enforcement body 

would have to wait until an employer actually retaliates before invoking the [retaliation] 

protections of [the ADEA]. Where the threatened retaliation is clearly illegal, where it chills the 

redress of legal rights, however, such a conclusion can only be described as absurd.”) 
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own testimony. Thus, this evidence is essential to the search for truth in this action; it may be the 

evidence needed to break a potential he-said-she-said impasse on Prosakuer’s threat of retaliatory 

termination and ultimately resolve this matter.  

II. The Mediator’s Notes and Testimony Would Likely Be Discoverable and Admissible 

in Further Proceedings: Courts Have Repeatedly Allowed Discovery Into Alleged 

Unlawful Retaliation Committed During Settlement Negotiations or at a Mediation  

 

Plaintiff acknowledges that mediations are typically confidential. As a general rule, to 

foster robust negotiations, the parties must be able to communicate freely. However, Proskauer’s 

conduct here is extraordinary and presents an exception. It is axiomatic that parties cannot use a 

mediation or other settlement proceedings to shield and insulate illegal conduct, including – in an 

employment case such as this one – unlawful acts and threats of retaliation.  Wrongdoing that 

occurs in the course of settlement proceedings is subject to discovery and may form the basis for 

an independent claim. See, e.g., Carney v. American Univ., 151 F.3d 1090, 1095 (D.C. Cir. 

1998)(under Fed. R. Civ. P. 408, correspondence that was part of settlement negotiations “can be 

used to establish an independent violation (here, retaliation) unrelated to the underlying claim 

which was the subject of the correspondence (race discrimination).”)(emphasis added); Cerni v. 

J.P. Morgan Securities, LLC, 208 F. Supp.3d 533, 540-41 (S.D.N.Y. 2016) (“Rule 408 does not 

exclude evidence of alleged threats to retaliate for protected activity when the statements occurred 

during negotiations focused on the protected activity and the evidence serves to prove liability 

either for making, or later acting upon, the threats.”)(citing Pace v. Paris Maint. Co., 7 Fed. Appx. 

94 (2d Cir. 2001)); Carr v. Health Ins. Plan of Greater N.Y., 99 Civ. 3706, 2001 WL 563722, at 

*4 (S.D.N.Y. May 23, 2001)(allowing retaliation claim premised on statements during settlement 

communications to proceed: “The force of Rule 408 is inapplicable when the claim is based upon 

some wrong that was committed in the course of the settlement discussions.”); Samadi v. Quality 
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Furniture LLC, No. CV 12-593, 2012 WL 12870242 (D. Ariz. July 23, 2012)(confidentiality 

statutes and policies pertaining to EEOC mediations did not preclude claim for unlawful retaliatory 

conduct during mediation). Under the circumstances present here, disclosure would not undermine 

the policy of encouraging settlements, but instead would prevent defendants such as Proskauer 

from abusing the settlement context as cover for unlawful retaliation and other illegal acts. 

  Thus, although the Court need not address these issues in the present posture, Plaintiff 

would ultimately be likely to succeed on a motion to compel the mediator’s notes and testimony 

on the limited subject of Proskauer’s alleged illegal threats. At this stage, preserving this evidence  

from impending destruction prejudices no one and does nothing more than preserve the status quo.  

III. Courts Regularly Intercede to Prevent the Imminent Destruction of Critical Evidence 

and the Court Should Follow Suit Here 

 

Federal courts have long been recognized to have implied powers necessary to manage 

their cases and exercise their jurisdiction. E.g. U.S. v. Hudson, 7 Cranch 32, 34, 3 L. Ed. 259 (1812) 

(inherent power to fine for contempt); Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991) (inherent 

power to impose sanctions for bad-faith conduct and to vacate court’s own judgment upon proof 

of fraud); Roadway Express, Inc. v. Piper, 447 U.S. 752, 764 (1980) (inherent power to assess 

attorney’s fees). These powers are “governed not by rule or statute but by the control necessarily 

vested in courts to manage their own affairs so as to achieve the orderly and expeditious disposition 

of cases.” Link v. Wabash R.R. Co., 370 U.S. 626, 630-31 (1962) (inherent power to dismiss action 

sua sponte for lack of prosecution); see also Shepherd v. Am. Broad. Cos., 62 F.3d 1469, 1474 

(D.C. Cir. 1995) (inherent power to enter default judgement against all defendants). 

Federal courts have the inherent power to order that evidence be preserved as part of their 

general authority “to manage their own affairs so as to achieve the orderly and expeditious 

disposition of cases.” Pueblo of Laguna v. U.S., 60 Fed. Cl. 133, 135-36 (2004) (quoting Link, 370 
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U.S. at 630-31); see also, e.g., Am. LegalNet, Inc. v. Davis, 673 F. Supp. 2d 1063, 1071 (C.D. Cal. 

2009). Similarly, under the All Writs Act, courts have the power to issue “all writs necessary or 

appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of 

law.” 28 U.S.C. § 1651. See, e.g., Pueblo of Laguna, 60 Fed. Cl. at 137 (All Writs Act empowers 

a court to preserve relevant evidence in order to maintain the integrity of its fact-finding and 

adjudicative functions). Courts frequently invoke the Act to support appropriate orders governing 

the conduct of non-parties. See, e.g., Sarnecka-Crouch v. Billington, Civ. No. 06-1169, 2012 WL 

3060165 at *2 n.3 (D.D.C. July 26, 2012)(directing Commissioner of Social Security 

Administration to provide defendant with social security documents pertaining to plaintiff); Evans 

v. Williams, No. CIV. 76-293, 1999 WL 1212884 (D.D.C. Aug. 20, 1999)(issuing writ to Family 

Division of Superior Court requiring that plaintiffs’ counsel be given access to court files).  

Here, a preservation order is necessary to preserve crucial evidence destined for imminent 

destruction. Absent a court order, it is virtually certain that this evidence will be lost. The harm to 

Plaintiff may well be irreparable. Without the contemporaneous notes, the mediator’s recollection 

of relevant events may falter or be challenged by the time the mediator is compelled to testify. In 

contrast, simply retaining the mediator’s notes pending further proceedings poses no significant 

burden or prejudice. See, e.g., Williams v. Mass. Mut. Life Ins. Co., 226 F.R.D. 144, 147 (D. Mass. 

2005)(ordering preservation of evidence where it is necessary and not unduly burdensome); 

Pueblo of Laguna, 60 Fed. Cl. at 138 (same). See also Capricorn Power Co. v. Siemens 

Westinghouse Power Corp., 220 F.R.D. 429 W.D. Pa. 2004)(setting forth three-prong test, 

balancing: (i)  the court’s concern that the evidence will not be maintained absent an order; (ii) the 

possibility of irreparable harm to the party seeking the order; and  (iii) the practical ability to 

maintain and preserve the evidence); accord: Treppel v. Biovail Corp., 233 F.R.D. 363, 370-72 
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(S.D.N.Y. 2006)(distilling Capricorn balancing test: (i) the danger of destruction; (ii) the content 

of the documents and their importance to the litigation; and (iii) the burden of preservation).4 

The need for a preservation order is especially pressing here because JAMS is a non-party 

with no independent obligation to preserve evidence. Cf., e.g., Capricorn Power, 220 F.R.D. at 

434 (describing situations in which a preservation order would be necessary and not superfluous: 

“At times evidence may be outside of the possession of all parties and this may create a concern 

for the continuing existence of the evidence at question.”); Slahi v. Bush, No. Civ. A 05-881, 2005 

WL 1903682 (D.D.C. July 18, 2005)(among numerous cases entering preservation orders in 

habeas proceedings because the discovery provisions of the Federal Rules of Civil Procedure – 

including the duty to preserve evidence – do not automatically apply). Without a prompt order 

from the Court, there is nothing to prevent JAMS from carrying out its routine document 

destruction policy and thereby needlessly jeopardizing Plaintiff’s ability to prove her claims. 

Consequently, the Court should issue a standard document preservation order requiring 

JAMS to retain any notes or other documents that memorialize or reference Proskauer’s alleged 

threats to terminate Plaintiff Doe. 

 

                                                           
4 The Court should decline to apply a preliminary injunction standard. In particular, it would be 

anomalous to require a showing that the underlying claims are likely to succeed on the merits in 

order to salvage from the shredder the very evidence which may establish those claims. See, e.g., 

Treppel, 233 F.R.D. at 370 (applying injunction-like standard would anomalously require the court 

to “evaluate the merits of the litigation even before evidence has been gathered, let alone produced 

to the opposing party or submitted to the court.”); Pueblo of Laguna, 60 Fed. Cl. at 138 n. 8 (no 

reason “to consider whether plaintiff is likely to be successful on the merits of its case in deciding 

whether to protect records from destruction.... [S]uch an approach would be decidedly to put the 

cart before the horse.”); Capricorn, 220 F.R.D. at 433 (“proof of a probability of success in 

litigation is not an appropriate consideration in the determination whether to order preservation of 

documents”). In any event, the very content of Defendants’ alleged statement – threatening 

termination in direct connection with Plaintiff’s claims – demonstrates a sufficient likelihood of 

success. 
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CONCLUSION 

 

A non-party, JAMS, is in possession of highly-relevant evidence slated to be destroyed as 

early as this coming Monday, May 22 – before Plaintiff has an opportunity to litigate disputes over 

the enforceability of the subpoena.  The evidence is unique and irreplaceable (along the order of 

the Comey memo) and is not available from other sources. Further, the evidence apparently 

consists of nothing more than a few pages of handwritten notes, and its preservation can be 

accomplished quickly and easily without any significant burden. The Court should therefore order 

that these documents be retained pending further proceedings.  The proposed order will save the 

documents from their looming date with the shredder and prevent any issues surrounding their 

potential disclosure from being rendered moot.   

 

Dated: May 18, 2017     Respectfully submitted, 

 

 /s/ David Sanford    

 David Sanford, D.C. Bar No. 457933 

 Vince McKnight, D.C. Bar No. 293811 

Altomease Kennedy, D.C. Bar No. 229237 

Kate Mueting, D.C. Bar No. 988177 

SANFORD HEISLER SHARP, LLP 

  1666 Connecticut Avenue NW, Suite 300 

Washington, DC 20009 

Telephone: (202) 499-5201 

  Facsimile: (202) 499-5199 

dsanford@sanfordheisler.com 

 

Andrew Melzer*  

Alexandra Harwin, D.C. Bar No. 1003018  

SANFORD HEISLER SHARP, LLP 

  1350 Avenue of the Americas, 31st Floor 

  New York, New York 10019 

  Telephone: (646) 402-5655 

  Facsimile: (646) 402-5651 

jheisler@sanfordheisler.com 

aharwin@sanfordheisler.com 
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       Kevin Sharp* 

SANFORD HEISLER SHARP, LLP 

611 Commerce Street, Suite 3100 

Nashville, TN 37203 

Telephone: (615) 434-7000 

Facsimile: (615) 434-7020 

ksharp@sanfordheisler.com 

 

*Pro hac vice application forthcoming 

 

 

CERTIFICATE OF SERVICE 

The undersigned counsel certifies that on this 18th day of May 2017, he caused the 

foregoing Memorandum of Points and Authorities in Support of Plaintiff’s Emergency Motion for 

Preservation Order to Preserve Critical Evidence from Imminent Destruction via the Court’s 

CM/ECF system and by a process server: 

 

Proskauer Rose LLP 

Eleven Times Square  

New York, NY 10036 

 

Defendant 

 

JAMS, Inc. 

620 Eighth Ave.  

34th Floor 

New York, NY 10018  

 

 /s/ David Sanford                       

 David Sanford 
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