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Intervenor the United States of America (the “Government”), by its attorney, Preet 

Bharara, United States Attorney for the Southern District of New York, respectfully submits this 

memorandum of law in opposition to the motion for judgment on the pleadings filed in these two 

actions by defendant Time Warner Cable Inc. (“Time Warner”) challenging the constitutionality 

of the Telephone Consumer Protection Act of 1991 (the “TCPA”), 47 U.S.C. § 227.1 

PRELIMINARY STATEMENT 

Time Warner’s motion asserts facial and as-applied First Amendment challenges to the 

TCPA, a statute that Congress enacted over twenty-five years ago to protect individuals from 

intrusive abuses of telephone technology, including through automatic telephone dialing systems 

(“ATDS”).  The potential for abuse and the magnitude of the intrusion have grown since 1991, 

particularly with the proliferation of cell phones and related technology.  Since its enactment, the 

TCPA has been upheld numerous times against constitutional challenge under an “intermediate 

scrutiny” analysis, which applies to content-neutral time, place, and manner restrictions, see 

Ward v. Rock Against Racism, 491 U.S. 781 (1989), and to commercial speech, see Central 

Hudson Gas & Electric Corp. v. Public Service Commission of New York, 447 U.S. 557 (1980).   

Time Warner’s motion asserts that the TCPA has become unconstitutional only recently.  

Time Warner claims that the standard set forth in the Supreme Court’s decision in Reed v. Town 

of Gilbert, 135 S. Ct. 2218 (2015), requires the application of a “strict scrutiny” analysis because 

the TCPA has become a content-based restriction as the result of a 2015 amendment to the 

                                                      
1 Although the proposed classes in each case do not precisely overlap, compare Amended 
Complaint ¶ 62, Mejia, ECF No. 45, with Amended Complaint ¶ 16, Johnson, ECF No. 7, 
TWC’s arguments regarding the TCPA’s constitutionality are the same in both cases.  As TWC 
has submitted substantially identical opening briefs in both cases, compare Mejia, ECF No. 83 
(the “Opening Brief” or “Opening Br.”), with Johnson, ECF No. 53, and substantially similar 
reply briefs in both cases, compare Mejia, ECF No. 107 (the “Reply Brief” or “Reply”), with 
Johnson, ECF No. 62, the Government is filing the same intervention brief in each case and 
refers to the briefs filed in Mejia (and the pagination thereof) unless otherwise noted. 
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TCPA that concerns only government debt and does not apply to Time Warner (the 

“government-debt exception” or “2015 amendment”), recent orders of the Federal 

Communications Commission (the “FCC”), and the Supreme Court’s statement that the TCPA 

does not apply to the government, see Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663 (2016).  

Opening Br. 1-2.  Time Warner argues that recent federal court decisions regarding state-law 

analogs to the TCPA confirm its view.  See id. at 2. 

Time Warner’s principal grounds for arguing that the TCPA should now be considered a 

content-based restriction of speech are not properly before this Court.  First, even if the 

government-debt exception created a content-based restriction that did not pass constitutional 

muster, as Time Warner maintains, the appropriate remedy would simply be to sever the 2015 

amendment and leave the rest of the TCPA in place, including the provision applicable to Time 

Warner.  Because such a result would not afford Time Warner any relief, Time Warner lacks 

standing to raise a constitutional challenge based on the government-debt exception.  Second, the 

Court lacks subject matter jurisdiction to entertain Time Warner’s arguments based on FCC 

orders because such challenges must be initiated in the court of appeals under the Hobbs Act. 

As neither of these recently minted “content-based distinctions” can properly be 

considered by the Court, the case law upholding the TCPA under the intermediate scrutiny 

standard (which predates the 2015 amendment and the FCC orders referenced by Time Warner) 

still retains its force.  Moreover, the continued applicability of the intermediate scrutiny standard 

to commercial speech, such as the calls at issue here, was not called into doubt in Reed.   

Even if the Court were to apply strict scrutiny, however, the narrow statutory provision at 

issue should be upheld.  Congress made extensive findings about the Act’s purpose of protecting 

residential privacy, an interest the courts already have acknowledged to be “significant.”  The 

TCPA provision at issue here is narrowly tailored to protect that interest, prohibiting only the 
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sorts of automated communications that Congress found most problematic and no more.  The 

most recent district court to address the issue agreed that the TCPA survives strict scrutiny, even 

with the 2015 government-debt exception.  See Brickman v. Facebook, No. 16-CV-751 (TEH), 

2017 WL 386238, at *6 (N.D. Cal. Jan. 27, 2017).2 

Accordingly, the TCPA is constitutional. 

BACKGROUND 

“Voluminous consumer complaints about abuses of telephone technology — for 

example, computerized calls dispatched to private homes — prompted Congress to pass the 

TCPA.”  Mims v. Arrow Fin. Servs., LLC, 132 S. Ct. 740, 744 (2012).  The ubiquity of cell 

phones only aggravates such problems.  See Gomez v. Campbell-Ewald, 768 F.3d 871, 876-77 

(9th Cir. 2014) (rejecting First Amendment challenge to TCPA), aff’d on other grounds, 136 S. 

Ct. 663 (2016).  “People keep their cellular phones on their person at nearly all times: in pockets, 

purses, and attached to belts.  Unlike other modes of communication, the telephone commands 

our instant attention.”  Joffe v. Acacia Mortg. Corp., 121 P.3d 831, 842 (Ariz. Ct. App. 2005).   

The TCPA provision at issue here makes it unlawful  

to make any call (other than a call made for emergency purposes or made with the 
prior express consent of the called party) using any [ATDS] or an artificial or 
prerecorded voice . . . to any telephone number assigned to a . . . cellular 
telephone service, . . . unless such call is made solely to collect a debt owed to or 
guaranteed by the United States.  

47 U.S.C. § 227(b)(1)(A)(iii).3  The TCPA defines an ATDS as “equipment which has the 

capacity -- (A) to store or produce telephone numbers to be called, using a random or sequential 

                                                      
2 The United States notes its disagreement, however, with Brickman court’s analysis that led it to 
conclude that the TCPA is a content-based restriction.  Cf. 2017 WL 386238, at *5-*6. 
3 Congress added the final clause of this provision (i.e., “unless such call is made solely to collect 
a debt owed to or guaranteed by the United States”) in November 2015 as part of the Bipartisan 
Budget Act of 2015, Pub. L. No. 114-74, § 301, 129 Stat. 584, 588. 
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number generator; and (B) to dial such numbers.”  Id. § 227(a)(1).  The Act provides for 

rulemaking to protect telephone subscribers’ privacy rights, see id. § 227(c), and led to the 

establishment of the National Do-Not-Call List and a regulation requiring all business that place 

calls for marketing purposes to maintain an “internal” do-not call list, see 47 C.F.R. 

§ 64.1200(d).  The TCPA further provides for a private right of action under which persons and 

entities may obtain injunctive or monetary relief for violations of the Act, including statutory 

damages of $500 per violation, with a possibility of trebling for knowing or willful conduct.  47 

U.S.C. § 227(b)(3), (5). 

The TCPA exempts calls made “for emergency purposes,” id. § 227(b)(1)(A), (B), which 

includes any calls “made necessary in any situation affecting the health and safety of 

consumers,” 47 C.F.R. § 64.1200(f)(4); see also S. Rep. No. 102-178, at 10 (1991) (“In general, 

any threat to the health or safety of the persons in a residence should be considered an 

emergency.”).  Examples of calls that might be made for emergency purposes include 

notifications of impending or current power outages, 137 Cong. Rec. H11,310, H11,313 (daily 

ed. Nov. 26, 1991); 137 Cong. Rec. S18784 (daily ed. Nov. 27, 1991), or of natural disasters or 

health-related evacuations, 137 Cong. Rec. H11,313. 

The present cases are putative class actions against Time Warner seeking damages for 

alleged violations of the TCPA.  Plaintiffs allege that Time Warner violated the TCPA by calling 

their cell phones “via [an] ATDS and using an artificial or prerecorded voice without prior 

express written consent.”  Amended Complaint ¶ 19 (Mejia); see also Amended Complaint ¶ 27 

(Hunter).  Plaintiffs also allege that Time Warner ignored its legal obligations to maintain and/or 

implement a legally compliant internal do-not-call list, as Time Warner “called [them] after they 

clearly stated they did not wish to be called again.”  Amended Complaint ¶ 2 (Mejia). 
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ARGUMENT 

I. THE COURT SHOULD RESOLVE ALL NONCONSTITUTIONAL 
ARGUMENTS BEFORE IT ADDRESSES THE TCPA’S CONSTITUTIONALITY 

As an initial matter, this Court should not address the constitutionality of the TCPA until 

it resolves any other potentially dispositive issues.  See Levine v. Apker, 455 F.3d 71, 87 n.10 

(2nd Cir. 2006) (“[A] court should not reach constitutional issues when there are other, 

nonconstitutional grounds upon which it can resolve the case.”).  To the extent Time Warner 

raises defenses that do not implicate the constitutionality of the TCPA, the Court should evaluate 

those first in order to avoid unnecessary constitutional adjudication.4 

II. THE COURT LACKS JURISDICTION OVER TIME WARNER’S ASSERTED 
BASES FOR WHY THE TCPA PURPORTEDLY IS CONTENT BASED 

A. Time Warner Lacks Standing to Challenge the Government-Debt Exception 

Time Warner’s first argument for finding the TCPA to be content based relies on the 

government-debt exception, which Congress added to the statute in late 2015.  See Opening Br. 

6-7.  The exception is not a proper basis for the Court to conclude that the TCPA is content 

based.  This is because the exception, if found to be invalid, would be severable from the 

remainder of the statute, particularly given how recently it was added.  See INS v. Chadha, 462 

U.S. 919, 931-32 (1983) (“[T]he invalid portions of a statute are to be severed unless it is evident 

that the Legislature would not have enacted those provisions which are within its power, 

independently of that which is not.” (citation omitted)).   

The government-debt exception indisputably meets the test for severability.  It is plainly 

“evident” that Congress would have enacted the TCPA without the exception, as Congress did in 

fact do so.  See id.; see also John Doe, Inc. v. Mukasey, 549 F.3d 861, 873 (2d Cir. 2008) 

                                                      
4 The United States has intervened solely for the purpose of defending the constitutionality of the 
TCPA and therefore this brief takes no position on the merits of these issues. 
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(explaining that the decision regarding whether a court should sever the unconstitutional portion 

of a statute or invalidate an entire statute “depends on whether the legislature would have 

preferred what is left of the statute or no statute at all”) (alterations and quotation marks 

omitted)); see also Brickman, 2017 WL 386238, at *8 (“[E]ven assuming [the government-debt] 

exception were to be invalid, it would not deem the entire TCPA to be unconstitutional because 

the exception would be severable from the remainder of the statute.” (footnote omitted)).  To the 

extent that Time Warner challenges whether Congress intended section 227(b)(1)(A)(iii) to 

remain in force without the government-debt exception, see Johnson Reply 4, it should be noted 

that the amendment was enacted under the heading “Debt Collection Improvements” and as an 

insertion to the existing TCPA provision, rather than as a repeal and re-enactment of the TCPA 

provision in its entirety with the inclusion of the government-debt exception.  See Pub. L. No. 

114-74, § 301(a)(1).5   

Because Time Warner’s alleged injuries would not be redressed even if the Court were to 

declare the government-debt exception unconstitutional and sever it from the TCPA, Time 

Warner lacks standing to raise this challenge.  See, e.g., Cache Valley Elec. Co. v. State of Utah 

Dep’t of Transp., 149 F.3d 1119, 1123 (10th Cir. 1998) (holding that plaintiff lacked standing 

because the disputed portion of a program was severable from the remainder and severance 

would not afford relief to plaintiff); Matter of Extradition of Lang, 905 F. Supp. 1385, 1399 

(C.D. Cal. 1995) (“[R]edressability cannot be shown here because the unconstitutional portion of 

the . . . statute can be severed from the remainder.”); Klaver Constr. Co. v. Kan. Dep’t of 

Transp., 211 F. Supp. 2d 1296, 1304-05 (D. Kan. 2002) (same).  As the Seventh Circuit recently 

                                                      
5 Legend Night Club v. Miller does not suggest that severability is inappropriate here, contrary to 
Time Warner’s assertion.  See Johnson Reply 4-5.  There, a majority of the panel declined to 
sever a portion of a state statute because to do so would be unwieldy and require a different 
section of the statute to be construed more narrowly.  637 F.3d 291, 300-01 (4th Cir. 2011).   
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held in upholding a state anti-robocall law against constitutional challenge, “[p]otential problems 

with how subsection (a)(3) [of Indiana’s anti-robocall statute] affects other persons do not give 

plaintiff standing to complain about subsection (b), its target in this suit.”  Patriotic Veterans, 

Inc. v. Zoeller, 845 F.3d 303, 305 (7th Cir. 2017).   

This standing requirement applies with equal force to Time Warner’s constitutional 

challenge, even though Time Warner is a defendant.  See, e.g., U.S./Fed. Commc’ns Comm’n v. 

Cuevas, No. 99 Civ. 1261, 2000 WL 852308, at *5 (D. Conn. Mar. 31, 2000) (Droney, J.) 

(holding that defendants must demonstrate standing to assert affirmative defense that statute is 

unconstitutional, citing United States v. Hugs, 109 F.3d 1375, 1378 (9th Cir. 1997), and United 

States v. Dunifer, 997 F. Supp. 1235, 1239 (N.D. Cal. 1998) (“Where the defendant asserts an 

affirmative defense requiring the litigation of issues not encompassed in the plaintiff’s case-in-

chief, the defendant is in a similar situation on those issues to a plaintiff who is invoking the 

jurisdiction of the court.”)).   

Time Warner’s argument to the contrary is based on a discussion of standing in other 

contexts that is inapposite here.  See Reply 2 (citing Wynn v. Carey, 599 F.2d 193, 196 (7th Cir. 

1979) (explaining that a challenge to the standing of an intervening defendant to bring an appeal 

is properly addressed under the standard for intervention); 32A Am. Jur. Fed. Courts § 591 at 49 

(2007) (relying on Wynn for the proposition cited by Time Warner); Yellow Pages Photos, Inc. v. 

Ziplocal, LP, 795 F.3d 1255, 1265 (11th Cir. 2015) (discussing the “typical[]” scenario where 

“the requirement that a defendant possess standing is almost always satisfied by the plaintiff’s 

claim for relief against that defendant”)).  See also 13A Charles Alan Wright & Arthur R. Miller, 

Federal Practice & Procedure § 3531 (3d ed. 2014) (explaining that the standing inquiry with 

respect to defendants “ordinarily” focuses on “whether they have caused the injury complained 

of and whether an order directed to them will redress that injury”). 
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Nor can Time Warner’s assertion of a facial challenge to the statute except it from the 

standing requirement.  See Reply 4-5.  The overbreadth doctrine allows an individual to assert 

the First Amendment rights of a third party—thereby relaxing the usual requirements on standing 

—only where the overbreadth is “real” and “substantial” when “judged in relation to the statute’s 

plainly legitimate sweep.”  Dimmitt v. City of Clearwater, 985 F.2d 1565, 1571 (11th Cir. 1993).  

See also Vill. of Schaumburg v. Citizens for a Better Env’t, 444 U.S. 620, 634 (1980) (noting that 

in bringing an overbreadth challenge, a party must show that the statute “substantially abridges 

the First Amendment rights of other parties not before the court”).  Here, Time Warner has failed 

to allege any scenario in which “the statute’s very existence may cause others not before the 

court to refrain from constitutionally protected speech or expression.”  Virginia v. Am. 

Booksellers Ass’n, Inc., 484 U.S. 383, 392-93 (1988).    

Moreover, and critically for Time Warner, “[o]verbreadth does not excuse a party's 

failure to allege an injury arising from the specific rule being challenged, rather than an entirely 

separate rule that happens to appear in the same section of the [statute].”  Midwest Media Prop., 

L.L.C. v. Symmes Twp., Ohio, 503 F.3d 456, 463 (6th Cir. 2007).  Time Warner’s injury is not 

caused by the government-debt exception, since even if that provision were severed, Time 

Warner would still face potential liability.  Thus, Time Warner lacks standing to challenge the 

2015 amendment.6 

                                                      
6 Time Warner’s reliance on cases where state anti-robocall laws were held to be content based 
because they applied only to commercial and political calls, see Opening Br. 4, 19-20 (citing 
Cahaly v. Larosa, 796 F.3d 399 (4th Cir. 2015), and Gresham v. Rutledge, No. 16 Civ. 241 (JLH), 
2016 WL 4027901 (E.D. Ark. July 27, 2016)), is misplaced because the provision at issue is not 
limited to commercial and political calls and Time Warner’s other reasons why the TCPA should 
be seen as content based (the 2015 amendment and FCC orders) are not properly before the Court.   
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B. The Court Lacks Subject Matter Jurisdiction Over Time Warner’s Arguments 
Regarding FCC Orders 

Time Warner’s argument that the TCPA is content based as a result of certain FCC orders 

fares no better.  By statute, the exclusive mechanism for challenging the validity of final orders 

of the FCC is a proceeding originating in the court of appeals: “[a]ny proceeding to enjoin, set 

aside, annul, or suspend any order of the Commission under this chapter . . .  shall be brought as 

provided by and in the manner prescribed in chapter 158 of Title 28 [of the United States Code]” 

(i.e., the Administrative Orders Review Act, also known as the Hobbs Act).  47 U.S.C. § 402.  

The Hobbs Act, in turn, provides in relevant part that “[t]he court of appeals (other than the 

United States Court of Appeals for the Federal Circuit) has exclusive jurisdiction to enjoin, set 

aside, suspend (in whole or in part), or to determine the validity of all final orders of the Federal 

Communications Commission made reviewable by [47 U.S.C. § 402(a)].”  28 U.S.C. § 2342(1).  

Thus, “[j]urisdiction over claims brought against the FCC in its regulatory capacity lies 

exclusively in the federal courts of appeals.”  FCC v. NextWave Personal Commc’ns., Inc. (In re 

NextWave Personal Comm’ns, Inc.), 200 F.3d 43, 54 (2d Cir. 2000) (citing 28 U.S.C. § 2342; 47 

U.S.C. § 402); see also Moser v. FCC, 46 F.3d 970, 973 (9th Cir. 1995) (noting that plaintiff in 

TCPA case had initiated a separate challenge to FCC regulations in court of appeals).  This Court 

lacks subject matter jurisdiction to consider Time Warner’s arguments based on FCC orders. 

It does not matter that Time Warner does not directly attack the orders themselves.  The 

practical result of Time Warner’s arguments would be the invalidation of the orders, and that is 

enough to deprive this Court of jurisdiction over these arguments.  See Merritt v. Shuttle, Inc., 

245 F.3d 182, 187 (2d Cir. 2001) (“Statutes . . . that vest judicial review of administrative orders 

exclusively in the courts of appeals also preclude district courts from hearing claims that are 

‘inescapably intertwined’ with review of such orders.”); FCC v. NextWave Personal Commc’ns., 
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Inc. (In re FCC), 217 F.3d 125, 139 (2d Cir. 2000) (“A defensive attack on an FCC decision is as 

much an evasion of the exclusive jurisdiction of the Court of Appeals as is a preemptive strike by 

seeking an injunction.” (internal citations and alterations omitted)); Dougherty v. Carver Fed. 

Sav. Bank, 112 F.3d 613, 620 (2d Cir. 1997) (“Where Congress has vested exclusive review of 

agency action in the court of appeals, a district court cannot enjoin actions that are the natural 

outcome of the agency’s decision.”).  See also Mais v. Gulf Coast Collection Bureau, Inc., 768 

F.3d 1110, 1120 (11th Cir. 2014) (holding, in TCPA case, that district court lacked jurisdiction to 

consider validity of FCC orders because “Hobbs Act jurisdictional analysis looks to the 

‘practical effect’ of a proceeding, not the plaintiff’s central purpose for bringing suit” (quoting 

B.F. Goodrich Co. v. Nw. Indus., Inc., 424 F.2d 1349, 1353-54 (3d Cir. 1970))). 

Nor does the FCC’s statutory authority to create new exceptions to the TCPA to promote 

the interest of privacy rights render the statute unconstitutional, contrary to Time Warner’s 

suggestion.  See Opening Br. 7-8.7  The FCC can create exceptions that promote privacy in a 

content-neutral way.  See Brickman, 2017 WL 386238, at *6 (noting that “the FCC could create 

exceptions based on a party’s relationship”).  “The mere possibility” that the FCC could create 

an improper exception in the future does not render the statute unconstitutional.  Id. 

Even if such FCC orders were properly challenged in the court of appeals and found to 

create content-based exemptions that did not withstand strict scrutiny, the remedy would be to 

strike down those orders as unconstitutional, and not to declare section 227(b)(1)(A)(iii) to be 

unconstitutional.  A determination that an agency action is unconstitutional does not invalidate 

an otherwise valid act of Congress.  Nor does an agency’s issuance of an order or promulgation 

of a regulation pursuant to statutory authority amend the statute.  See, e.g., Dalton v. United 

                                                      
7 These provisions allowed FCC to exempt calls where doing so would “not adversely affect the 
privacy rights” that the TCPA seeks to protect.  47 U.S.C. § 227(b)(2)(B)(ii), (C). 
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States, 816 F.2d 971, 974 (4th Cir. 1987) (An agency “lacks power . . . to repeal, modify, or 

nullify a statute.”).  

III. THE TCPA IS CONSTITUTIONAL 

A. The Court Should Reject Time Warner’s As-Applied Challenge 

1. The Speech at Issue in This Case Is Commercial Speech  

“While the ‘core’ notion of commercial speech is speech which does no more than 

propose a commercial transaction, the Supreme Court has also defined commercial speech as 

expression related solely to the economic interests of the speaker and its audience.”  Conn. Bar 

Ass’n v. United States, 620 F.3d 81, 93-94 (2d Cir. 2010) (internal quotations and citations 

omitted).  “Whether a communication combining [commercial and noncommercial] elements is 

to be treated as commercial speech depends on factors such as whether the communication is an 

advertisement, whether the communication makes reference to a specific product, and whether 

the speaker has an economic motivation for the communication.”  Bad Frog Brewery, Inc. v. 

N.Y. State Liquor Auth., 134 F.3d 87, 97 (2d Cir. 1998) (citing Bolger v. Youngs Drug Prods. 

Corp., 463 U.S. 60, 66-67 (1983), and applying Central Hudson).   

Under these standards, the calls at issue here are to be analyzed as commercial speech.  

The calls involve contacting customers to seek payment for previously purchased services to 

ensure that those services were not unexpectedly disconnected, as Time Warner acknowledges.  

See Reply 5.  Such calls are unquestionably related to Time Warner’s products, to the economic 

interests of Time Warner, and to past and future transactions between the company and its 

customers.  See, e.g., Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229, 249 

(2010) (bankruptcy assistance to consumers was commercial speech); Stover v. Fingerhut Direct 

Mktg., Inc., 709 F. Supp. 2d 473, 479 (S.D.W. Va. 2009) (telephone calls to collect debt were 

commercial speech).   
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Time Warner incorrectly asserts that its calls are not commercial speech.  It reasons that 

its calls fall outside the definition of commercial speech because they cannot be “‘speech that 

does no more than propose a commercial transaction’” if the calls concern an already ongoing 

commercial relationship.  Reply 5 (quoting Harris v. Quinn, 134 S. Ct. 2618, 2639 (2014)) 

(internal quotation marks omitted).  Time Warner’s argument rests on the courts’ description of 

the “core notion of commercial speech,” without acknowledging that commercial speech also 

includes “‘expression related solely to the economic interests of the speaker and its audience.’”  

Conn. Bar Ass’n, 620 F.3d at 93-94 (quoting Central Hudson, 447 U.S. at 561).  The Harris case 

cited by Time Warner does not purport to overrule this latter understanding of commercial 

speech—the discussion in Harris concerned union speech covering a broad array of topics that 

would not be properly analyzed as commercial speech under either definition.  134 S. Ct. at 

2639.  Time Warner’s calls to existing customers who are at risk of losing service due to 

nonpayment of their bills plainly falls within Time Warner’s “economic interests”—nor has 

Time Warner identified any other purpose for its calls.  Cf. Bad Frog Brewery, 134 F.3d at 97. 

2. Intermediate Scrutiny Applies to the Calls at Issue Here 

Central Hudson has long provided the standard for analyzing the constitutionality of laws 

restricting commercial speech.  See, e.g., Thompson v. W. States Med. Ctr., 535 U.S. 357, 367 

(2002) (“In Central Hudson, . . . we articulated a test for determining whether a particular 

commercial speech regulation is constitutionally permissible.”); Safelite Grp., Inc. v. Jepsen, 764 

F.3d 258, 261 (2d Cir. 2014) (“In Central Hudson, the Court established that a restriction on 

commercial speech is subject to intermediate scrutiny.”).  Under intermediate scrutiny, the 

speech in question must be lawful and not misleading; otherwise the speech does not receive 

First Amendment protection at all.  See Cent. Hudson, 447 U.S. at 564.  The restriction at issue 

must serve a substantial government interest, directly advance that interest, and not be overly 
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restrictive.  See id.  Central Hudson “do[es] not require [the] government to adopt the least 

restrictive means of advancing its asserted interests, nor that there be no conceivable alternative” 

to the prescribed regulation.  Safelite, 764 F.3d at 265 (internal citations, quotations, and 

alterations omitted).  Rather, it requires “only that the regulation not burden substantially more 

speech than is necessary to further the government’s legitimate interests.”  Id.  

Intermediate scrutiny is the appropriate standard here for an additional reason, namely, 

that Time Warner’s calls involve contacts with “existing customers.”  Reply 7-8 n.5.  The calls 

thus involve matters of private concern, which traditionally are subject to lesser First 

Amendment protection than is speech about public issues—and a correspondingly lower form of 

scrutiny.  See Boelter v. Hearst, 192 F. Supp. 3d 427, 444 (S.D.N.Y. 2016) (“[S]peech on matters 

of purely private concern is of less First Amendment concern” than “speech on public issues.”); 

Stover, 709 F. Supp. 2d at 479 (“Defendants’ right to communicate information to [p]laintiffs 

regarding debts they owe to [d]efendants [was] . . . solely a matter of private concern between 

the parties” and as such “is afforded less First Amendment protection than speech touching on 

public issues.” (citing Dun & Bradstreet v. Greenmoss Builders, 472 U.S. 749, 759 (1985))).   

To the extent that Time Warner urges that Reed requires a strict scrutiny analysis, that is 

incorrect with respect to its as-applied challenge.  Reed is grounded in long-settled doctrine and 

gives no indication that it is intended to impliedly overrule generations of First Amendment 

jurisprudence, including Central Hudson’s standard for commercial speech.  See 135 S. Ct. at 

2226-28.  Time Warner’s approach would uproot decades of settled First Amendment case law 

that Reed did not purport to question.   

Although the Second Circuit has not spoken on the issue in a published opinion, it 

recently applied Central Hudson in a commercial speech case post-Reed.  See Poughkeepsie 

Supermarket Corp. v. Dutchess Cty., 648 F. App’x 156, 157 (2d Cir. 2016).  Although Time 
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Warner suggests that “some have questioned” whether intermediate scrutiny still applies to 

commercial speech post-Reed, Opening Br. 10, the Poughkeepsie Supermarket case does not 

indicate that the Second Circuit has any such questions.  In addition, at least two district courts in 

this district have expressly rejected the argument that Reed’s strict scrutiny now applies in 

commercial speech cases.  Boelter v. Advance Magazine Publishers, Inc., No. 14 Civ. 5671 

(NRB), 2016 WL 5478468, at *13 n.15, __ F. Supp. 3d ___ (S.D.N.Y. Sept. 28, 2016) (noting 

the summary order in Poughkeepsie Supermarket); Boelter, 192 F. Supp. 3d at 447 n.10 

(declining to “take th[e] leap” of declaring Reed to have overturned the “decades of 

jurisprudence holding that commercial speech, and speech like it—which, inherently, requires a 

content-based distinction—warranted less First Amendment protection,” and instead applying 

Central Hudson).  This Court similarly should decline to take that leap.8 

3. The TCPA Survives Intermediate Scrutiny 

Although the Second Circuit has not yet been presented with a First Amendment 

challenge to the TCPA, the Ninth Circuit has twice upheld the TCPA under intermediate 

scrutiny.  See Campbell-Ewald, 768 F.3d at 876; Moser, 46 F.3d at 975.  Both cases predated the 

2015 amendment, and neither took into account any FCC orders.  Thus, the Ninth Circuit’s 

analysis in these cases was unaffected by factors that are not properly considered here.  See Point 

II.  These cases retain their vitality in the circumstances presented and should be followed.9   

                                                      
8 Nor should the Court apply heightened scrutiny under Sorrell v. IMS Health Inc., where, unlike 
here, the restriction at issue was both content- and speaker-based.  564 U.S. 552, 563-64 (2011).  
Cf. Opening Br. 11, Reply 5.     
9 A number of district courts likewise have considered the TCPA to be a valid time, place, and 
manner restriction.  See, e.g., Wreyford v. Citizens for Transp. Mobility, Inc., 957 F. Supp. 2d 
1378, 1380 (N.D. Ga. 2013) (political calls); Strickler v. Bijora, Inc., No. 11 CV 3468, 2012 WL 
5386089, at *5-*6 (N.D. Ill. Oct. 30, 2012) (commercial text messages); Abbas v. Selling Source, 
LLC, No. 09 CV 3413, 2009 WL 4884471, at *7-*8 (N.D. Ill. Dec. 14, 2009) (same).  See also 
Joffe, 121 P.3d at 841-43 (upholding the TCPA in state court) (same). 
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In Moser, the Ninth Circuit rejected a facial challenge under the First Amendment 

brought by an association of telemarketers seeking injunctive and declaratory relief with respect 

to the TCPA provision applicable to calls to residential telephones.  46 F.3d at 972.10  Applying 

intermediate scrutiny, the Ninth Circuit held that section 227(b)(1)(B) “should be analyzed as a 

content-neutral time, place, and manner restriction” because it “regulates all automated 

telemarketing calls without regard to whether they are commercial or noncommercial.”  Moser, 

46 F.3d at 973 (and noting that this analysis was substantially the same as the analysis for 

commercial speech). 

The court of appeals noted that there was “significant evidence before Congress of 

consumer concerns about telephone solicitation in general and about automated calls in 

particular,” to which it owed a high degree of deference.  Id. at 974 (citing Walters v. Nat’l Ass’n 

of Radiation Survivors, 473 U.S. 305, 331 n.12 (1985)).  The court explained that Congress had 

“concluded that telemarketing calls to homes constituted an unwarranted intrusion upon privacy” 

after considering evidence, including customer surveys, adduced in “extensive hearings on 

telemarketing.”  Id. at 972.  In light of this evidence and the deference due it, the court concluded 

that “Congress accurately identified automated telemarketing calls as a threat to privacy.”  Id. at 

974.  The court held that “Congress could regulate a portion of these calls without banning all of 

them,” reasoning that the TPCA was not fatally “underinclusive” under the First Amendment, as 

it did not “‘attempt to give one side of a debatable public question an advantage in expressing its 

views to the people.’”  Id. at 974 (quoting City of Ladue v. Gilleo, 512 U.S. 43, 50 (1994)).  The 

                                                      
10 The provision at issue in Moser makes it unlawful “to initiate any telephone call to any 
residential telephone line using an artificial or prerecorded voice to deliver a message without the 
prior express consent of the called party.”  47 U.S.C. § 227(b)(1)(B). 
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court noted that a law need not “‘make progress on every front before it can make progress on 

any front.’”  Id. (quoting United States v. Edge Broad. Co., 509 U.S. 418, 434 (1993)).   

More recently, in Campbell-Ewald, the Ninth Circuit upheld the constitutionality of 

§ 227(b)(1)(A)(iii), the very provision at issue here, noting that its prior reasoning in Moser was 

unchallenged.  See 768 F.3d at 876.11  The court concluded that the Act serves a “significant” 

government interest, promoting, at a minimum, the government’s interest in protecting privacy.  

See id. at 876-77.  The Campbell-Ewald court also found section 227(b)(1)(A)(iii) to be narrowly 

tailored and to leave open ample alternative channels for the communication of information.  See 

id.  The court rejected the contention that the provision’s focus on cellular telephones was 

inconsistent with the government’s interest in protecting residential privacy, reasoning that it 

“seem[ed] safe to assume that cellular telephone users have their phones with them when they 

are at home,” and that “prohibiting automated calls to land lines alone would not adequately 

safeguard the stipulated interest in residential privacy.”  Id.  The court also noted evidence that 

“over 40% of American households now rely exclusively on wireless telephone service.”  Id. 

Time Warner suggests that the TCPA would fail intermediate scrutiny principally due to 

the “content-based distinctions” contained in the 2015 amendment and the FCC orders.  See, e.g., 

Opening Br. 13 & n.12; Reply 9.  As noted, these arguments are not properly before this Court 

and thus cannot present a valid basis to rule that the TCPA fails intermediate scrutiny.  Nor does 

the fact that the Communication Act’s definition of the term “person” omits a specific reference 

to the government make the TCPA content based, as Time Warner argues.  See Opening Br. 9; 

Reply 6 (citing 47 U.S.C. § 153(39)).  As the Supreme Court recently recognized, “the United 

States and its agencies . . . are not subject to the TCPA’s prohibitions because no statute lifts 

                                                      
11 Campbell-Ewald involved both a facial and an as-applied challenge to the TCPA, and the 
applicability of intermediate scrutiny was not contested.  See 768 F.3d at 876.   
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their immunity.”  Campbell-Ewald, 136 S. Ct. at 672.  This exemption is consistent with the 

principle that the government may subject its own conduct or speech to different requirements 

than those applicable to private actors without violating the First Amendment.  See, e.g., 

Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 467-68 (2009) (explaining that the 

government’s own speech is exempt from First Amendment scrutiny); American Atheists, Inc. v. 

Port Authority of New York & New Jersey, 760 F.3d 227, 245-46 (2d Cir. 2014) (same).   

B. The Court Should Reject Time Warner’s Facial Challenge 

1. Time Warner Has Not Provided a Proper Basis for a Facial Challenge 

To the extent that Time Warner raises a facial challenge to the statute, see Reply 4, that 

challenge fails as well.  Under the First Amendment, there are two circumstances in which facial 

challenges may succeed.  First, a statute is facially unconstitutional if a party can establish that 

“no set of circumstances exists under which [the challenged statute] would be valid or that the 

statute lacks any plainly legitimate sweep.”  United States v. Stevens, 559 U.S. 460, 472 (2010).  

As the above analysis shows, Time Warner cannot prevail under this test because the TCPA is 

constitutional in its application to commercial speech.   

Time Warner’s second avenue is to show that the statute is overbroad, such that “a 

substantial number of its applications are unconstitutional judged in relation to the statute’s 

plainly legitimate sweep.”  Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 

449 n.6 (2008) (internal quotation marks omitted); accord Expressions Hair Design v. 

Schneiderman, 808 F.3d 118, 129 (2d Cir. 2015), cert. granted on other grounds, 137 S. Ct. 30 

(2016).  The Supreme Court has emphasized that “the overbreadth doctrine is strong medicine 

[that should be] employed . . . with hesitation, and then only as a last resort.”  L.A. Police Dep’t v. 

United Reporting Pub. Corp., 528 U.S. 32, 39 (1999) (internal quotation marks omitted).  

“[B]ecause there are obvious harmful effects to facially invalidating a law that in some of its 
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applications is perfectly constitutional, courts vigorously enforce the requirement that a statute’s 

overbreadth be substantial, not only in an absolute sense, but also relative to the statute’s plainly 

legitimate sweep.”  Expressions Hair Design, 808 F.3d at 137 (internal quotation marks omitted). 

In short, to advance its facial challenge, Time Warner must demonstrate that the ratio of 

unconstitutional applications of the TCPA to its legitimate applications is high.  Aside from 

(incorrectly) claiming that its speech is not commercial, Time Warner makes no attempt to show 

that the TCPA’s purported overbreadth is substantial.  Absent such a showing, Time Warner’s 

overbreadth challenge cannot succeed.  See Members of City Council v. Taxpayers for Vincent, 

466 U.S. 789, 802-03 (1984) (refusing to entertain overbreadth challenge where plaintiffs “failed 

to identify any significant difference between their claim that the ordinance is invalid on 

overbreadth grounds and their claim that it is unconstitutional when applied to [them]”).   

2. The TCPA, as Originally Enacted, Is Not Content Based Under Reed 

In Reed, the Supreme Court explained that “[g]overnment regulation of speech is content 

based if a law applies to particular speech because of the topic discussed or the idea or message 

expressed.”  135 S. Ct. at 2227.  A law may be content based “on its face [if it] draws 

distinctions based on the message a speaker conveys,” such as by defining regulated speech by 

particular subject matter or by its function or purpose.   Id. (internal quotation marks omitted).  

Laws that are content neutral on their face may be considered content based if they cannot be 

“justified without reference to the content of the regulated speech,” or if they “were adopted by 

the government because of disagreement with the message the speech conveys.”  Id.  Content-

based regulations of speech must satisfy strict scrutiny.  Id. 

Setting aside, for the moment, the 2015 amendment, TCPA provision at issue plainly is 

not content based as Reed defines that term.  It simply restricts one category of calls without 

reference to their subject matter or content—namely, those made using an ATDS or an artificial 
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or pre-recorded voice and directed to a cell phone—and then only if consent has not been 

obtained.  47 U.S.C. § 227(b)(1)(A)(iii).  It does not differentiate among calls based on whether 

their subject matter or content is ideological, political, or commercial in nature, and to the extent 

that it provides an exception, that exception is a narrow one for emergency calls.12  Id.   

The municipal sign ordinance at issue in Reed provides a stark contrast to the TCPA.  

That ordinance expressly differentiated among signs depending on whether they were 

“ideological,” “political,” or “[t]emporary [d]irectional [s]igns [r]elating to a [q]ualifying 

[e]vent,” provided different restrictions for these categories, and then carved out twenty-three 

exemptions to those restrictions.  Reed, 135 S. Ct. at 2224-25.  The TCPA contains no similar 

categorization or patchwork of exemptions.   

Time Warner’s contention that section 227(b)(1)(A)(iii) is content based thus turns 

largely on a consideration of the 2015 amendment (as well as the FCC orders), which should not 

be considered here.  The only exceptions are Time Warner’s occasional passing characterizations 

of the TCPA’s exclusion of the government from the statute’s coverage as a “speaker 

preference.”  E.g., Opening Br. 3.  But a speaker preference requires strict scrutiny only if it 

“reflects a content preference,” Reed, 135 S. Ct. at 2230 (internal quotation marks omitted), and 

Time Warner has proposed no basis to view the definitional exemption in that manner.   

3. The TCPA Survives Strict Scrutiny 

Even if the Court were to apply strict scrutiny, it should uphold the TCPA.  See 

Brickman, 2017 WL 386238, at *6 (holding that the TCPA survives strict scrutiny).  Under strict 

scrutiny, the government bears the burden of showing that the TCPA furthers a compelling 

                                                      
12 TWC does not suggest that the emergency call exception also creates an improper “content-
based distinction.”  Reply 7 n.4.  In any event, the TCPA’s emergency exception is akin to an 
exception to a noise ordinance for sirens or official responses to emergencies, which would not 
render such ordinance constitutionally suspect. 
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government interest and is narrowly tailored to that interest.  Reed, 135 S. Ct. at 2231.  The 

Supreme Court recently reaffirmed that strict scrutiny is not “strict in theory, but fatal in fact,” 

and that a law regulating speech can be upheld even under this most exacting form of review.  

See Williams-Yulee v. Fla. Bar, 135 S. Ct. 1656, 1666 (2015) (citation omitted) (upholding state 

ban on campaign donation solicitation by candidates for judicial office).  

a. The TCPA Serves a Compelling Government Interest 

The TCPA is well grounded in extensive congressional findings.  Motivated by 

increasing consumer complaints about telemarketing calls, Congress enacted the TCPA “to 

protect the privacy interests of residential telephone subscribers.”  S. Rep. No. 102-178, at 1.  

The Senate Committee on Commerce, Science, and Transportation, in its report, explained that it 

“believe[d] that Federal legislation [wa]s necessary to protect the public from automated 

telephone calls.  These calls can be an invasion of privacy, an impediment to interstate 

commerce, and a disruption to essential public safety services.”  Id. at 5.  The House Committee 

on Energy and Commerce likewise concluded that “all too frequently [unsolicited telemarketing] 

represents more of a nuisance than an aid to commerce.”  H.R. Rep. No. 102-317, at 18 (1991).  

An introductory section of the TCPA explains that “[t]he use of the telephone to market 

goods and services to the home and other businesses is now pervasive due to the increased use of 

cost-effective telemarketing techniques.”  TCPA § 2(1), 105 Stat. at 2394 (codified at 47 U.S.C. 

§ 227 note).  At the time, Congress explained, more than 30,000 businesses actively directed 

telemarketing to business and residential customers; more than 300,000 solicitors called over 18 

million Americans daily; and total United States sales generated through telemarketing totaled 

$435 billion in 1990, more than four times the total for 1984.  Id. § 2(2)-(4).  Automated dialing 

and calling systems, combined with falling long distance telephone rates, made it inexpensive for 

companies to engage in these practices.  See S. Rep. No. 102-178, at 2, 4.  But, Congress 
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observed, unrestricted telemarketing could “be an intrusive invasion of privacy and, when an 

emergency or medical assistance telephone line is seized, a risk to public safety.”  Pub. L. No. 

102-243, § 2(5).  Indeed, “[m]any consumers [we]re outraged over the proliferation of intrusive, 

nuisance calls to their homes from telemarketers.”  Id. § 2(6).  And, although many states “ha[d] 

statutes restricting various uses of the telephone for marketing, . . . telemarketers c[ould] evade 

their prohibitions through interstate operations,” necessitating federal legislation.  Id. § 2(7).  

Congress thus concluded that “[i]ndividuals’ privacy rights, public safety interests, and 

commercial freedoms of speech and trade must be balanced in a way that protects the privacy of 

individuals and permits legitimate telemarketing practices.”  Id. § 2(9).  Evidence compiled by 

Congress “indicate[d] that residential telephone subscribers consider[ed] automated or 

prerecorded telephone calls, regardless of the content or the initiator of the message, to be a 

nuisance and an invasion of privacy.”  Id. § 2(10).  These automated calls were considered to be 

“more of a nuisance and a greater invasion of privacy than calls placed by ‘live’ persons.”  S. 

Rep. No. 102-178, at 4.  Consequently, Congress determined that “[b]anning such automated or 

prerecorded telephone calls to the home, except when the receiving party consents to receiving 

the call or when such calls are necessary in an emergency situation affecting the health and 

safety of the consumer, is the only effective means of protecting telephone consumers from this 

nuisance and privacy invasion.”  Pub. L. No. 102-243, § 2(12).  In keeping with its aim to limit 

calls that were considered a nuisance or invasion of privacy, Congress concluded that the FCC 

“should have the flexibility to design different rules for those types of automated or prerecorded 

calls that it finds are not considered a nuisance or invasion of privacy, or for noncommercial 

calls, consistent with the free speech protections embodied in the First Amendment.”  Id. § 2(13).  

Time Warner makes two arguments against finding a compelling interest.  First, it argues 

that Congress failed to support the 2015 amendment with specific findings, and also that there is 
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no compelling interest in the government-debt exception.  See Opening Br. 14-17; Reply 9 & n.7.  

As shown above, however, Congress plainly supported the restriction at issue here with adequate 

findings, and Time Warner has cited no case suggesting that Congress must justify a later 

exception to a restriction in similar fashion.  See Reply 9 n.7 (citing United States v. Playboy 

Entmt. Group, Inc., 529 U.S. 803, 822 (2000) (noting lack of support “for the restriction” in the 

congressional record)).  In any event, these assertions are irrelevant, as the 2015 amendment 

should not be considered here.  See Point II.A. 

Second, Time Warner asserts that calls to cell phones do not implicate the same set of 

concerns as calls to the home, and the interest in residential privacy in any event has been 

deemed merely “significant,” rather than compelling, in “controlling case law.”  Opening Br. 15-

16 (discussing Frisby v. Schultz, 487 U.S. 474, 481 (1988), and Kirkeby v. Furness, 92 F.3d 655 

(8th Cir. 1996)); Reply 9-10 (same).  As both Frisby and Kirkeby involved restrictions on 

picketing, neither case considered how privacy concerns were implicated by highly relevant 

factors arising in the telecommunications context, such as the proliferation of cell phones or the 

fact that a large percentage of households no longer maintain a land line.  See, e.g., Campbell-

Ewald, 768 F.3d at 876-77.  Moreover, the Supreme Court in Frisby applied intermediate 

scrutiny, a standard under which the governmental interest needed to be only significant and not 

compelling, and thus the Court did not reach the issue of whether the interest in residential 

privacy would rise to the level of “compelling.”  487 U.S. at 481.  In reaching that conclusion, 

the Court reiterated that “‘[t]he State’s interest in protecting the well-being, tranquility, and 

privacy of the home is certainly of the highest order in a free and civilized society.’”  Id. at 484 

(quoting Carey v. Brown, 447 U.S. 455, 471 (1980)) (emphasis added).  The Court thus by no 

means precluded a finding that such an interest could be found compelling by a court in a case 

where a strict scrutiny analysis applied.  See also id. (noting prior decisions that “remarked on 
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the unique nature of the home” as “the last citadel of the tired, the weary, and the sick” (internal 

quotation marks omitted), and that recognized the unique “sanctity of the home” to be “surely an 

important value”).  More recently, in upholding a state anti-robocall statute against constitutional 

challenge, the Seventh Circuit explained at length the undeniable legitimacy of the governmental 

interest in restricting unwanted calls, whether to a land line or cell phone.  Patriotic Veterans, 

845 F.3d at 305-06 (“Every call uses some of the phone owner’s time and mental energy, both of 

which are precious.  Most members of the public want to limit calls, especially cell-phone calls, 

to family and acquaintances . . . .”); see also Campbell-Ewald, 768 F.3d at 876-77 (noting the 

increasing centrality of cell phones in daily life); Brickman, 2017 WL 386238, at *6-*7 (holding 

that the TCPA serves a compelling government interest in promoting residential privacy).   

b. The TCPA is Narrowly Tailored 

As with other provisions upheld under strict scrutiny, section 227(b)(1)(A)(iii) “restricts a 

narrow slice of speech,” Williams-Yulee, 135 S. Ct. at 1670, namely, the use of an autodialer or 

artificial voice to make calls, and only where the recipient has not consented to receive the 

communication.  47 U.S.C. § 227(b)(1)(A)(iii).  There is no message that a speaker is prohibited 

from disseminating; instead, only the manner in which a message is communicated is regulated.  

Cf. Williams-Yulee, 135 S. Ct. at 1670 (Florida’s “Canon 7C(1) leaves judicial candidates free to 

discuss any issue with any person at any time.”).  Time Warner is free to get consent from its 

customers to contact them about past due bills using an ATDS, or to contact its customers via 

email or by phone without the use of an ATDS.13  See Brickman, 2017 WL 386239, at *8 (TCPA 

restricts only messages sent by specified means, and “does not restrict individuals from receiving 

                                                      
13 By way of example, the means for sending messages permitted under the state statute at issue 
in Patriotic Veterans—i.e., “TV, newspapers and magazines (including ads), websites, social 
media (Facebook, Twitter, and the like), calls from live persons, and even recorded spiels if a 
live operator first secures consent,” 845 F.3d at 306—are likewise not prohibited by the TCPA. 
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any content they want to receive”).  In regulating in this way, Congress carefully targeted only 

those calls raising its concern about the added intrusion and annoyance due to autodialed or pre-

recorded calls to cell phones.  See H.R. Rep. No. 102-317, at 5, 10; S. Rep. No. 102-178, at 4-5.  

Time Warner asserts that the TCPA is not narrowly tailored for two reasons.  First, it 

argues that the government-debt exception calls into question the government’s asserted interest 

in protecting privacy because such concerns are present whether a call initiates from a private 

caller or from the government (or an agent thereof).   See Opening Br. 16, 18.  Time Warner 

asserts that this exception renders the statute “fatally underinclusive.”  Id. at 18-19.   

Even if the Court were to consider the TCPA with the government-debt exception, Time 

Warner’s argument fails.  The Supreme Court has cautioned that “the First Amendment imposes 

no freestanding underinclusiveness limitation. . . .  [A]ccordingly, [courts have] upheld laws — 

even under strict scrutiny — that conceivably could have restricted even greater amounts of 

speech in service of their stated interests.”  Williams-Yulee, 135 S. Ct. at 1668; see also Clear 

Channel Outdoor, Inc. v. City of N.Y., 594 F.3d 94, 110 (2d Cir. 2010) (“[U]nderinclusiveness 

will not necessarily defeat a claim that a state interest has been materially advanced.”).   

The TCPA thus should be viewed as aimed squarely at the conduct most likely to bother 

consumers.  In contrast to the sign code invalidated in Reed, which was riddled with exceptions, 

the government-debt exception is one of only two statutory exceptions to the TCPA’s 

robocalling ban.  Moreover, “[t]he government debt exception [is] limited by the fact that such 

calls [are] only made to those who owe a debt to the federal government.”  Brickman, 2017 WL 

386238 at *8.  Time Warner’s assertion that “a vast amount of government speech” is exempted 

from the TCPA, see Opening Br. 18, is thus incorrect.  Moreover, the statute itself authorizes the 

FCC to “restrict or limit the number and duration of calls” made to collect debt owed to the 

government, 47 U.S.C § 227(b)(2)(H), suggesting that the exception is intended to be minimal.   
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Finally, the government-debt exception reflects the United States immunity from suit 

under the TCPA.  See Campbell-Ewald, 136 S. Ct. at 672.  As the court in Brickman explained, 

“the government-debt exception to the TCPA does not present a First Amendment problem 

because it merely carves out an exception for something the federal government is already 

entitled to do, and government speech is exempt from First Amendment scrutiny.”  Id. at *8 

(citing Summum, 555 U.S. at 467-68).   

Time Warner’s second argument that § 227(b)(1)(A)(iii) is not narrowly tailored asserts 

that it is overinclusive because other rules prohibit seizing a nonemergency phone line and 

because the government could use less restrictive alternatives.  See Opening Br. 21-22.  But the 

existence of an alternative basis to protect the same interests does not render a statute 

unconstitutional.  Moreover, the “less restrictive alternatives” Time Warner proposes are not 

viable substitutes for the TCPA’s restrictions.  As noted in Brickman, time-of-day limitations 

may reduce the span of time in which callers can intrude on individuals’ privacy, but leaving 

open a window for calling necessarily means that the limitation would not be as effective in 

protecting privacy as the TCPA.  2017 WL 386238, at *9; see also Reno v. Am. Civil Liberties 

Union, 521 U.S. 844, 874 (1997) (explaining that a burden on speech is “unacceptable if less 

restrictive alternatives would be at least as effective in achieving the legitimate purpose that the 

statute was enacted to serve” (emphasis added)).  Similarly, while mandatory disclosure of a 

caller’s identity may allow an individual to identify the caller, such regulation does not prevent 

the call from intruding on the individual’s privacy.  See Brickman, 2017 WL 386238, at *9.  

Finally, a do-not-call list would merely switch the onus from callers who, under the current Act, 

can avoid TCPA liability by gaining consent, to the recipient, who, under Time Warner’s 

proposal, would have to affirmatively opt out of receiving calls.  See id.  In the end, the statute 

would still reach the same amount of speech.  
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CONCLUSION 

For the foregoing reasons, should the Court reach the issue, it should reject Time 

Warner’s constitutional challenge.  
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