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GENE AL FINDINGS F FACT AN CONCLUSIONS SF LAW 

I. General Findings of Fact

I. Trial was held from January 17 to February 3, 2017, with additional trial testimony on

March 6. The Court heard live testimony from 17 witnesses, and received designated testimony

from 11 witnesses. More than 2,500 documents were introduced into evidence. Having

considered the evidence and observed the credibility and demeanor of the witnesses, the Court

makes the following findings of fact and conclusions of law.

A. Parties to the Litigation

1. Plaintiffs 

2. Plaintiffs The Western and Southern Life Insurance Company, Western-Southern Life

Assurance Company, Columbus Life Insurance Company, Integrity Life Insurance Company,

and National Integrity Life Insurance Company are insurance companies. Stipulated Facts ¶J 4-8

(filed Jan. 18, 2017, revised Jan. 21, 2017).

3. Fort Washington Investment Advisors, Inc. ("Fort Washington") is a registered

investment advisor (Stipulated Facts ¶ 9) and a wholly owned subsidiary of Western & Southern

Life Insurance Company. Trial Tr. (Lanham) 110:8-10. It manages all of the invested assets of

the other plaintiffs. Trial Tr. (Lanham) 110:11-14.

2. Defendant

4. The Bank of New York Mellon ("BNYM") is a state-chartered bank organized under

the laws of the state of New York, having its principal place of business at 225 Liberty Street,

New York, New York 10281. Stipulated Facts 1110.

5. BNYM's corporate trust department is based in the state of New York. Trial Ex.

147/PSA § 1.01 ("Defined Terms," definition of "Corporate Trust Office").
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6. At all times relevant, the document custody facility storing documents related to theTrusts was located in the state of California. Stipulated Facts ¶ 10.
The Trusts

7. The 31 Trusts at issue in the Complaint are governed by Pooling and ServicingAgreements.' See Stipulated Facts ¶C 14-16.

8. The Pooling and Servicing Agreements are valid contracts supported by consideration.Stipulated Facts ¶ 1.

9. The PSAs for the Trusts are all governed by New York law. Trial Ex. 147/PSA § 10.03.10. The Trusts are:

CWALT 2005-10CB
CWALT 2005-13CB
CWALT 2005-20CB
CWALT 2005-26CB
CWALT 2005-28CB
CWALT 2005-30CB
CWALT 2005-46CB
CWALT 2005-47CB
CWALT 2005-49CB
CWALT 2005-54CB
CWALT 2006-14CB
CWALT 2006-39CB
CWALT 2006-7CB
CWALT 2007-15CB
CWALT 2007-16CB
CWALT 2007-17CB
CWALT 2007-21CB
CWALT 2007-5CB
CWHL 2005-24
CWHL 2005-25
CWHL 2005-J2
CWHL 2006-21
CWHL 2007-14
CWHL 2007-15
CWHL 2007-5

1 Unless otherwise noted, there are not substantial differences among the 31 PSAs.
The Court refers to the PSA for the CWALT 2006-14CB trust (Trial Ex. 147) as a model
throughout unless otherwise noted.
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CWL 2007-11
CWL 2007-4
CWHEQ 2006-S8
CWHEQ 2006-S9
CWHEQ 2007-S1
CWHEQ 2007-S2

Stipulated Facts c 14.

1 1. Plaintiffs have not suffered losses on their holdings in at least 16 of the Trusts,

including:

CWALT 2005-10CB
CWALT 2005-26CB
CWALT 2005-30CB
CWALT 2005-49CB
CWHL 2005-24
CWHL 2005-25
CWHL 2007-5
CWL 2006-S8
CWL 2006-S9
CWL 2007-4
CWHEQ 2007-S1
CWHEQ 2007-S2
CWALT 2005-13CB
CWALT 2005-28CB
CWHL 2005-J2
CWL 2007-11

See Trial Ex. 2830 at 6 (showing Mr. Milner's loss mitigation model applied to only 15 trusts).

C. Controlling Contract Terms

1. Parties to the PSAs 

12. Countrywide Home Loans Servicing LP was the original Servicer or Master Servicer

for each of the Trusts. Stipulated Facts ¶ 11.

13. The Master Servicer collects principal and interest payments from borrowers, and is

responsible for all foreclosures and loan modifications. Trial Ex. 147/PSA §§ 3.06, 3.11.

14. The Master Servicer is required to provide the Trustee with an annual statement of

compliance. Trial Ex. 147/PSA § 3.16. Section 3.16 of the PSA states:
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(a) The Master Servicer shall deliver to the Depositor and the Trustee...an
Officer's Certificate stating, as to the signer thereof, that (i) a review of the
activities of the Master Servicer during the preceding calendar year (or
applicable portion thereof) and of the performance of the Master Servicer
under this Agreement has been made under such officer's supervision and (ii)
to the best of such officer's knowledge, based on such review, the Master
Servicer has fulfilled all its obligations under this Agreement in all material
respects throughout such year (or applicable portion thereof), or, if there has
been a failure to fulfill any such obligation in any material respect, specifying
each such failure known to such officer and the nature and status thereof.

15. The Trustee received annual statements of compliance for each of the Trusts during

each of the years that are relevant to the present action. Trial Exs. 70, 3171, 3173-75.

16. Countrywide Home Loans, Inc. was the Seller for each of the Trusts. See, e.g., Trial Ex.

147.

17. CWALT, Inc. was the Depositor for each of the Trusts. See, e.g., Trial Ex. 147.

18. The Bank of New York Mellon ("BNYM" or "Trustee") is the trustee of each of the

Trusts. Stipulated Facts, ¶ 18.

2. The Trustee's Duties 

19. Section 8.01 of the PSAs states that the Trustee is responsible, before an Event of

Default, only for those duties that are "specifically set forth" in the Agreements and is not

subject to any implied duties. See, e.g., Craig v. The Bank of New York, 00 CIV. 8154 (SAS),

2002 WL 1543893, at *4 (S.D.N.Y. July 12, 2002) ("No implied duties are imposed on a

corporate trustee beyond those expressly found in the corporate trust agreement itself");

Argonaut P 'ship L.P. v. Bankers Tr. Co., Nos. 96 CIV. 1970, 00 CIV. 4244, 2001 WL 585519, at

*1 (S.D.N.Y. May 30, 2001) (dismissing claim because "the Indenture impose[d] no duty . . . to

perform [extra-contractual] activities or to monitor [other trust] parties") (emphasis added).

20. Other provisions of the PSA contain specific limits on the Trustee's responsibilities and

liability. Section 8.02(i) provides that:
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The Trustee may request and rely upon and shall be protected in acting or

refraining from acting upon any resolution, Officers' Certificate, certificate of

auditors or any other certificate statement, instrument, opinion, report, notice,

request, consent, order, appraisal, bond or other paper or document believed

by it to be genuine and to have been signed or presented by the proper party or

parties and the Trustee shall have no responsibility to ascertain or confirm the

genuineness of any signature of any such party or parties[.]

21. Section 8.02(iv) states that the Trustee is not required to conduct any independent

investigation of any facts or matters stated in any statement that it receives from anyone:

The Trustee shall not be bound to make any investigation into the facts or

matters stated in any resolution, certificate, statement, instrument, opinion,

report, notice, request, consent, order, approval, bond or other paper or

document, unless requested in writing so to do by Holders of Certificates

evidencing not less than 25% of the Voting Rights allocated to each Class of

Certificates[.]

22. Section 8.02(vi) provides that the Trustee shall not be required to spend its own funds:

The Trustee shall not be required to risk or expend its own funds or otherwise

incur any financial liability in the performance of any of its duties or in the

exercise of any of its rights or powers hereunder if it shall have reasonable

grounds for believing that repayment of such funds or adequate indemnity

against such risk or liability is not assured to it[.]

23. Section 3.03 states that the Trustee is not required to supervise the Master Servicer:

Neither the Trustee nor the Depositor shall have any responsibility or liability

for any action or failure to act by the Master Servicer nor shall the Trustee or

the Depositor be obligated to supervise the performance of the Master

Servicer hereunder or otherwise[.]

24. The Trustee had no involvement in originating or servicing the mortgage loans in the

Trusts (Trial Tr. (Weston) 208:20-209:17; Trial Tr. (Hunkler) 1394:19-1395:9) and the Trustee

played no role in plaintiffs' decision to purchase certificates. Trial Tr. (Weston) 316:2-6; Trial

Tr. (Hunkler) 1394:4-18.

25. Plaintiffs interpret Section 2.06, titled "Execution and Delivery of Certificates," as

imposing an overarching duty for the Trustee to act in the interests of investors, or to "protect
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[investors] from misdeeds." Pls. Closing at 11. The Court finds such arguments to be unavailing

because they are not supported by the plain language of the PSAs.

26. The first part of Section 2.06 acknowledges that the Trustee has "executed and

delivered" certificates "evidencing directly or indirectly the entire ownership of the Trust Fund."

27. Plaintiffs focus principally on the second sentence:

The Trustee agrees to hold the Trust Fund and exercise the rights
referred to above for the benefit of all present and future Holders of
the Certificates and to perform the duties set forth in this Agreement,
to the end that the interests of the Holders of the Certificates may be
adequately and effectively protected.

Trial Ex. 147/PSA § 2.06.

28. Section 2.06 means that the Trustee holds the trust property, which includes not only a

right to payment on each mortgage loan, but also various other contract rights, for the benefit of

investors rather than for the Trustee's own benefit. It does not impose any other duties beyond

those "set forth in this Agreement." See Trial Ex. 147/PSA § 8.01. Any other reading would

require the Court to ignore the limitation on Trustee duties discussed above. See CFIP Master

Fund, Ltd. v. Citibank, 738 F. Supp. 2d 450, 472-73 (S.D.N.Y. 2010) (despite "numerous

provisions . . . indicating that [the trustee] was to discharge its responsibilities 'for the benefit of

the holders of the Certificates,' rejecting claim that "the Trustee should be charged with a

generalized duty to administer the Fund's economic interests in any manner other than with

respect to the narrowly circumscribed responsibilities identified in the trust agreement"); VNB

Realty, Inc. v. U.S. Bank, NA., Civ. No. 2:13-04743 (WJM), 2014 WL 1628441, at *8 (D.N.J.

Apr. 23, 2014) ("The language in Section 2.01 is highly general. Other provisions of the PSAs

set forth specific duties that explain how U.S. Bank is to perform its role as a Trustee, and VNB

has not identified any specific duty that was breached.").
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29. The PSA is very clear about the Trustee's obligations, and also about what obligations

belong to other parties to the PSA. While Section 2.06 sets out one specif
ic obligation of the

Trustee, it, however, differs from Section 3.01, which explicitly states that "[
t]he Master Servicer

shall represent and protect the interests of the Trust Fund in the same mann
er as it protects its

own interests in mortgage loans in its own portfolio..." (emphasis added). Pl
aintiffs nevertheless

incorrectly stated that "Section 3.01 requires that the trustee 'represent and p
rotect the interest of

the Trust Fund in the same manner as it protects its own interests in mo
rtgage loans in its own

portfolio.'" Pls. Proposed Findings ¶ 45.

H. General Conclusions of Law

30. The Court has previously denied defendant's motion to dismiss for lack of persona
l

jurisdiction and found that it can properly exercise personal jurisdicti
on over defendant. The

Court recognizes that defendant has maintained its objection based on 
personal jurisdiction and

forum non conveniens throughout these proceedings, and preserves the is
sue for appeal.

A. The PSAs Are Unambiguous and Must e Interpreted As a Matter of Law.

31. The PSAs are unambiguous and must be strictly construed by the Co
urt. See Sept. 26,

2016 Tr. at 13:1-2 ("[H]e [Trustee's counsel] says the document is un
ambiguous. We all agree to

that.").

32. "The [i]nterpretation of an unambiguous contact provision 
is a function for the court,

and matters extrinsic to the agreement may not be considered whe
n the intent of the parties can

be gleaned from the face of the instrument." Aivaliotis v. Cont'l Br
oker-Dealer Corp., 30 A.D.3d

446, 447, 817 N.Y.S.2d 365 (N.Y. App. Div. 2006) (alteration in 
original).
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Pla➢ntiffffs Have No Stand➢ng to Pursue Cla➢ms on Five Trusts.

33. Under either New York or Ohio law, and based upon the preponderance of the evidence

at trial, the Court finds that plaintiffs have no standing to pursue claims as to the five trusts in

which they sold their interests.

34. Plaintiffs have sold their interests in five of the 31 Trusts, including:

CWALT 2005-26CB
CWALT 2005-30CB
CWALT 2006-14CB
CWALT 2007-5CB
CWHL 2007-5

See Trial Ex. 4208, at Ex. A.

35. New York General Obligations Law 13-107(1) states that when an investor sells a

security, it automatically sells any claims against the trustee:

[u]nless expressly reserved in writing, a transfer of any bond shall vest in the
transferee all claims or demand of the transferor, whether or not such claims
or demands are known to exist, . . . (b) for damages against the trustee or
depositary under any indenture under which such bond was issued or
outstanding . . . .

36. Ohio law reaches a similar result:

(A) Except as otherwise provided in subsections (B) and (C), a purchaser of a
certificated or uncertificated security acquires all rights in the security that the
transferor had or had power to transfer.

(B) A purchaser of a limited interest acquires rights only to the extent of the
interest purchased.

(C) A purchaser of a certificated security who as a previous holder had notice
of an adverse claim does not improve its position by taking from a protected
purchaser.

R.C. § 1308.16.

37. The claims asserted in this action are based on the RMBS securities. Plaintiffs seek to

enforce the terms of those securities, including the terms of the PSAs that are incorporated into
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each security. They seek to enforce alleged fiduciary duties and other duties that they claim the

Trustee owes to the Certificateholders of each Trust.

38. In FDIC v. Citibank, NA., which raised very similar claims against BNYM and two

other trustees, the court held that the Federal Deposit Insurance Corporation lacked standing to

pursue those claims on RMBS securities that it had sold. Under the law of either New York or

Delaware (which has adopted the same U.C.C. section as Ohio), "any claims that Plaintiff might

have held, travelled with the bonds when they were transferred by Plaintiff." No. 1:15-cv-6574,

2016 WL 8737356, at *5 (S.D.N.Y. Sept. 30, 2016) .

39. Plaintiffs rely (Pls. Proposed Findings ¶ 174 n.117) on Fraternity Fund Ltd. v. Beacon

Hill Asset Mgmt., LLC, which held that the U.C.C. "does not provide for the automatic transfer

of fraud claims against third parties." 479 F. Supp. 2d 349, 373 n.126 (S.D.N.Y. 2007) (emphasis

added). Cases interpreting the U.C.C., however, have specifically distinguished fraud as being a

"personal" claim that does not "inhere in the security" and so does not travel with the security

when it is sold. See, e.g., FDIC, 2016 WL 8737356, at *4 (discussing cases). Plaintiffs raise no

fraud claim here.

40. Accordingly, regardless of whether the law of New York, Ohio, or any other state

applies, plaintiffs transferred their claims on the five trusts listed in paragraph 34 when they sold

those securities, and they lack standing to pursue those claims today.

III. The Plaintiffs' Claims and Summary of Findings

41. The Complaint asserts seven causes of action. The first three, for alleged violations of

two sections of the Trust Indenture Act and for violation of the New York Streit Act, were

abandoned. See Stip. and Order dated Oct. 24, 2014 Dismissing Pls.' Third Cause of Action;

Entry Granting Plaintiffs' Motion to Dismiss Certain Claims dated Feb. 3, 2017.

9



A. Breach of Contract

42. The Fourth Cause of Action is for breach of contract. Compl. 140-147. Under New

York law, which governs the contracts here (supra ¶ 19), "Nhe elements of a cause of action for
breach of contract are (1) formation of a contract between plaintiff and defendant,
(2) performance by plaintiff, (3) defendant's failure to perform, (4) resulting damage." N.Y.

Pattern Jury Instr. Civil 4:1 (collecting cases).

43. As set out below, the Court finds that plaintiffs have failed to prove the third
(infra parts I.D., II.A., III.) and fourth (infra parts I.E.-F., II.D.) prongs of their breach of

contract claim.

B. Breach of Fiduciary Duty

44. The Fifth Cause of Action is for breach of fiduciary duty. Compl. ¶¶ 148-151. "In order

to establish a breach of fiduciary duty, a plaintiff must prove the existence of a fiduciary

relationship, misconduct by the defendant, and damages that were directly caused by the

defendant's misconduct." N.Y. Pattern Jury Instr. Civil 3:59 (collecting cases). "Generally,

where parties have entered into a contract, courts look to that agreement to discover the nexus of

the parties' relationship and the particular contractual expression establishing the parties'

interdependency." Id.

45. "Although an ordinary trustee generally owes a fiduciary duty to the beneficiaries of the

trust, the duties of an indenture trustee . . . is 'governed solely by the terms of the indenture.'

Millennium Partners L.P., et al. v. U.S. Bank N.A. et al., No. 12-cv-7581(HB), 2013 WL

1655990, at *3 (S.D.N.Y. Apr. 17, 2013), aff'd Millennium Partners L.P., et al. v. U.S. Bank

NA., et al., 654 Fed. App'x 507 (2d Cir. 2016); see also AG Capital Funding Partners, L.P. v.

State St. Bank & Trust Co., 896 N.E.2d 61, 67 (N.Y. 2008) (dismissing fiduciary duty claim

because plaintiffs "cannot point to any provision in the indentures that places fiduciary
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obligations on State Street prior to an event of default").2 The contracts here have similar "no

implied duty" clauses that have been held to negate fiduciary duties, at least until an Event of

Default occurs under the contracts. See Raymond James & Assoc. v. Bank of N.Y. Trust Co.,

2008 WL 4279629, at *5 (M.D. Fla. Sept. 18, 2008) ("Implying a duty . . . under the guise of a

fiduciary duty is prohibited by the Indentures and contrary to New York law.").

46. As set out below, the Court finds that plaintiffs have failed to prove an Event of

Default, which is necessary to show the existence of a fiduciary relationship. See infra 143-

178. In addition, the Court finds that plaintiffs have failed to show any failure by the defendant

to satisfy any fiduciary duty (infra III.D) or damages directly caused by that failure (infra 97-

107, 136-142).

C. Negligence and Gross Negligence

47. The Sixth Cause of Action is for "Negligence and Gross Negligence." Compl. 7- 152-

154. A claim for negligence requires a duty from the defendant to the plaintiff, a breach of that

duty, and resulting damages. N.Y. Pattern Jury Instr. Civil 2:10.

48. A trustee's compliance with the terms of its contract precludes liability for negligence.

See Hazzard v. Chase Nat'l Bank, 159 Misc. 57, 82 (N.Y. Sup. Ct. 1936) ("Although the

defendant was negligent, as judged by the standards of care imposed upon a common-law

trustee, it cannot be said that under the language of the indenture it was guilty of willful passivity

or of reckless disregard of the rights of the debenture holders when, in fact, it complied with

every detail of its contractual duty."). Citing language nearly identical to that in Section 8.01 of

the PSAs here, the court in Nacional Financiera v. Bankers Trust Co. held that "specific

2 Pooling and Servicing Agreements like those here are subject to the same rule. See, e.g.,
Ellington Credit Fund, Ltd. v. Select Portfolio Servicing, Inc., 837 F. Supp. 2d 162, 190
(S.D.N.Y. 2011) ("But the 'applicable law' cited by Plaintiffs concerns fiduciary duties present
in ordinary testamentary trusts, which . . . are not applicable with respect to the securitizations
governed by PSAs here.") (citation omitted).
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language . . . exculpates [the trustee] from liability for negligence in the performance of duties

not expressly set forth in the Indentures." 2000 WL 36564710, at *7 (Sup. Ct. N.Y. Cnty. Nov.

17, 2000) ("the duties and obligations of the Trustee shall be determined solely by the express

provisions of this Indenture, and the Trustee shall not be liable except for the performance of

such duties and obligations as are specifically set forth in this Indenture").

49. The PSAs confirm that that rule applies here. Section 8.01 states that:

No provision of this Agreement shall be construed to relieve the Trustee
from liability for its own negligent action, its own negligent failure to act or
its own willful misconduct; provided, however, that:

(i) unless an Event of Default known to the Trustee shall have
occurred and be continuing, the duties and obligations of the Trustee shall
be determined solely by the express provisions of this Agreement, the
Trustee shall not be liable except for the performance of such duties and
obligations as are specifically set forth in this Agreement, no implied
covenants or obligations shall be read into this Agreement against the
Trustee and the Trustee may conclusively rely as to the truth of the
statements and the correctness of the opinions expressed therein, upon
any certificates or opinions furnished to the Trustee and conforming to
the requirements of this Agreement which it believed in good faith to be
genuine and to have been duly executed by the proper authorities
respecting any matters arising hereunder

(Emphasis added.) The proviso indicates that the Trustee cannot be held liable for implied duties

or for duties not "specifically set forth" in the contract, and that its reliance on genuine

documents provided by Countrywide is a conclusive defense to charges of negligence.

50. Plaintiffs have not alleged a relevant extra-contractual duty of care. As set out below,

the Trustee also complied with the contracts. See infra vit 79-80, 114-121. Nor can plaintiffs

show damages that were directly caused by any negligence on the part of the Trustee. See infra

1197-107, 136-142.

51. New York bars the recovery of economic losses under a negligence theory. See

Plaintiffs' State & Secs. Law Settlement Class Counsel v. The Bank of New York Mellon, 43
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Misc.3d 887, 896, 985 N.Y.S.2d 398 (N.Y. Sup. Ct. 2014) ("As this action, similarly, involves

only economic harm, the law does not impose a tort duty of due care independent of the parties'

contracts."). The losses claimed here are exclusively economic and hence cannot be recovered on

a negligence claim. See Trial Ex. 2830 at 6, 16.

52. Where "the plaintiffs actions were a substantial factor in causing his injuries," the court

should reduce any award proportionally to the plaintiffs fault. Gallo v. 800 Second Operating,

Inc., 752 N.Y.S.2d 394, 395, 300 A.D.2d 537 (N.Y. App. Div. 2002).

53. The Court finds that plaintiffs were responsible for their losses. See infra ¶T 179-199.

Negligent Misrepresentation

54. The Seventh Cause of Action is for negligent misrepresentation. Compl. ¶¶ 155-161.

1. Omissions 

55. The Court finds that the negligent misrepresentation fails to the extent that it is based

on an alleged failure to disclose document delivery exceptions.

56. Under Ohio law,3 "[a] negligent misrepresentation does not lie for omissions; there

must be some affirmative false statement." Moffitt v. Auberle, 854 N.E.2d 222, 224 (6th Dist.

2006) (internal quotation marks omitted); see also Manno v. St. Felicitas Elem. Sch., 161 Ohio

App.3d 715, 2005-Ohio-3132 (8th Dist.); Leal v. Holtvogt, 123 Ohio App.3d 514 (2nd Dist. 1998);

Textron Fin. Corp. v. Nationwide Mut. Ins. Co., 115 Ohio App.3d 137 (9th Dist. 1996).

Accordingly, the claim based on omissions fails under Ohio law.

57. Under New York law (see Stipulated Facts ¶ 1), "[a] claim for negligent

misrepresentation requires the plaintiff to demonstrate (1) the existence of a special or privity-

like relationship imposing a duty on the defendant to impart correct information to the plaintiff;

3 Plaintiffs appear to contend that Ohio law governs this claim. See Pl. Proposed Findings
¶ 170 Columbus Fin., Inc. v. Howard, et al., 42 Ohio St.2d 178, 184, 327 N.E.2d 654 (1975).
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(2) that the information was incorrect; and (3) reasonable reliance on the information." N.Y.

Pattern Jury Instr. Civil 2:230. Plaintiffs' claims here are based on omissions, not affirmative

misstatements. "A cause of action for fraudulent concealment requires, in addition . . . , an

allegation that the defendant had a duty to disclose material information and that it failed to do

so." P.T. Bank Cent. Asia v. ABN AMR° Bank NV, 754 N.Y.S.2d 245, 250, 301 A.D.2d 373

(N.Y. App. Div. 2003).

58. There is no evidence that the Trustee had a "special or privity-like relationship" with

plaintiffs (or any relationship at all) before plaintiffs invested in the Trusts. N.Y. Pattern Jury

Instr. Civil 2:230. Accordingly, the Court finds that plaintiffs cannot recover on the theory that

the Trustee should have made disclosures that would have led them not to invest at all.

59. The contracts also did not impose on the Trustee any duty to disclose document

delivery exceptions to investors or potential investors like Western & Southern. See infra r 114-

119.

2. Regulation AB certifications 

60. There also is no evidence that plaintiffs ever looked at or relied upon any allegedly

incorrect documents from the Trustee, including disclosures pursuant to SEC Regulation AB.

Plaintiffs assert in a footnote that they relied on representations and warranties (Pl. Closing 77

n.331), but the representations and warranties in the PSAs were made by the Seller, not the

Trustee. PSA § 2.03(a).

61. Accordingly, to the extent that the claim is based on incorrect disclosures, the Court

finds that plaintiffs cannot prove reasonable reliance.

3. Loss causation

62. For either variation of the claim, plaintiffs have not proved loss causation. "To establish

causation [on a negligent misrepresentation claim], plaintiff must show both that defendant's
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misrepresentation induced plaintiff to engage in the transaction in question (transactioncausation) and that the misrepresentations directly caused the loss about which plaintiffcomplains (loss causation)." Laub v. Faessel, 745 N.Y.S.2d 534, 536, 297 A.D.2d 28 (N.Y. App.Div. 2002) (dismissing negligent misrepresentation claim).
63. Here, even if the Court accepts plaintiffs' evidence that disclosures of documentdelivery exceptions would have affected their investment decisions (transaction causation), thereis no evidence that those exceptions caused any losses. See infra 136-142. Thus, the plaintiffshave not proved loss causation.

E. Damages

64. On each claim, plaintiffs bear the burden of proving their alleged damages withreasonable certainty. See Tractebel Energy Mktg., Inc. v. AEP Power Mktg., Inc., 487 F.3d 89,110-11 (2d Cir. 2007) ("[D]amages . . . 'must be not merely speculative, possible, andimaginary, but they must be reasonably certain and such only as actually follow or may followfrom the breach of the contract.") (quoting Wakeman v. Wheeler & Wilson Mfg. Co., 56 Sickles205, 209, 101 N.Y. 205, 4 N.E. 264, 266 (1866)).

65. The Court finds that plaintiffs' damages computations, performed by their expertChristopher Milner, were speculative and unsupported by the evidence. See infra 111197-107, 136-142.

FINDINGS OF FACT AND CONCLUSIONS OF LAW FOR EACH CLAIM L The Trustee Did Not Breach Any Duties Relating to Underwriting Representations And
Warranties,

66. Based upon the plain language of the PSA and the preponderance of the evidence attrial, the Court finds that the Trustee did not discover a loan-specific breach of a representation
or warranty by the Seller.
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A. Contractual Duties Relating to;Discovery of Underwriting 3reaches
67. Section 2.03(c) states as follows:

Upon discovery by any of the parties hereto of a breach of a representation orwarranty with respect to a Mortgage Loan made pursuant to Section 2.03(a)that materially and adversely affects the interests of the Certificateholders inthat Mortgage Loan, the party discovering such breach shall give promptnotice thereof to the other parties.

68. The plain language of Section 2.03(c) means that a party must "discover" a breach; the
breach must relate to a specific "Mortgage Loan"; and the breach must "materially and adversely
affect[] the interests of the Certificateholders in that Mortgage Loan." If that occurs, then the
party discovering the breach "shall give prompt notice thereof to the other parties." There is no
obligation on any party, including the Trustee, to enforce remedies against the Seller.
Be "Discovery" Means Actual Knowledge of a Loan-Specific Breach.
69. Courts have recognized two related principles governing whether a party has

"discovered" a breach. First, the contracts require actual knowledge, not constructive knowledge.
It is not enough that a party "should know that [a] breach has occurred"; "'discovery' as used in
[these contracts] means[] actual knowledge." Royal Park Invs. SA/NA v. HSBC Bank USA Nat'l
Ass'n, 2017 WL 945099, at *6 (S.D.N.Y. Mar. 10, 2017); see also FHFA v. HSBC N Am.
Holdings, Inc., 33 F. Supp. 3d 455, 477, 480 (S.D.N.Y. 2014) (because the contracts "contain[]
specific representations about particular sets of Mortgage Loans," a party is aware of a breach
only if it has "actual, specific knowledge of the falsity of [ ] particular statements").

70. Second, the Trustee's knowledge must be loan-specific, not general it must be at the
level of a particular mortgage loan. As the Second Circuit and Judge Myers in this jurisdiction
have made clear, claims against trustees "must be proved loan-by-loan and trust-by-trust." Ret.
Bd. of the Policemen's Annuity & Benefit Fund of City of Chi. v. BNYM, 775 F.3d 154, 162 (2d
Cir. 2014); Western & Southern Lift Ins. Co. v. Deutsche Bank Nat'l Trust Co., 2016 WL
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3625555, at *3 (Ohio Ct. Common Pleas, Hamilton Cnty., June 24, 2016) ("Under SecondCircuit law, Plaintiffs must prove specific breaches on a loan-by-loan and trust-by-trust basis.").71. This requirement arises directly from the agreements: the Trustee is obliged to givenotice only of a breach of a representation and warranty that materially and adversely affects thenoteholders' interests in "any Mortgage Loan." Trial Ex. 147/PSA § 2.03(c) (emphasis added).And the sole remedy that the PSA provides is for the Seller either to cure the breach, "substitute. . such Mortgage Loan" with a new loan, or "purchase such Mortgage Loan" at its unpaidprincipal balance. Id. (emphases added). Thus, "[a] trustee cannot provide notice withoutknowing" about a "specific breach," Royal Park, 2017 WL 945099, at *6.72. New York courts have applied these principles to dismiss similar claims against RMBStrustees. See Commerce Bank v. Bank of N.Y. Mellon, 141 A.D.3d 413, 414-16, 35 N.Y.S.3d 63,64-65 (N.Y. App. Div. 2016) (dismissing claim for failing to allege "that [the trustee] discoveredbreaches of [specific] representations and warranties," and explaining that "the trustee of anRMBS . . . trust does not have a duty to 'nose to the source"' of suspected breaches); June 22,2016 Hr'g Tr. at 41, Fixed Income Shares: Series M et al. v. Citibank, NA., No. 653891 (N.Y.Sup. Ct.) (Ex. 28) (plaintiffs failed to plead that Citibank had knowledge of specific loans thatbreached representations and warranties; plaintiffs "can't just say generally speaking, there are alot of bad loans out there").

73. The materiality of a representation and warranty breach is also a loan-specific inquiry.MASTR Adjustable Rate Mortgs. Trust 2006-0A2 v. UBS Real Estate Secs. Inc., No. 12 Civ.7322 (PKC), 2015 WL 797972, at *3 (S.D.N.Y. Feb. 25, 2015) ("Materiality is determined notby the degree of deviation from the internal underwriting standards, but by how the deviationaffects the Certificateholders in relation to 'such Mortgage Loan.") (internal quotation marks
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omitted); U.S. Bank, N.A. v. UBS Real Estate Secs., Inc., 205 F.Supp.3d 386, 477 (S.D.N.Y.

2017) (Slip Op.) (assessing materiality requires "evaluat[ing] the totality of the evidence relating

to a loan"); BlackRock Allocation Target Shares v. Wells Fargo Bank, NA., 2017 WL 953550, at

*5 (S.D.N.Y. Mar.10, 2017) ("The materiality of an R&W breach is also loan-specific.").

C. liscovery of Breaches Cannot Le Proved Through Sampling.

74. Because plaintiffs must prove their case "loan by loan," the use of sampling to prove

breaches in this case is impermissible: a breach in one loan says nothing about a breach in

another, much less whether that breach has a "material and adverse effect" on Certificateholders.

BlackRock Allocation Target Shares v. Wells Fargo Bank, NA., 2017 WL 953550, at *5

(S.D.N.Y. Mar.10, 2017).

75. In a similar case brought against an RMBS trustee, a federal court in New York

recently denied plaintiffs "leave to re-underwrite a sample of loans to establish pervasive breach

rates across the underlying loans of the trusts at issue." Royal Park Investments SA/NV v. HSBC

Bank USA NA., No. 14CV08175LGSSN, 2017 WL 945099, at *1 (S.D.N.Y. Mar. 10, 2017). It

explained that "replacing loan-specific proof with extrapolated pool- or trust-wide breach rates

ignores [Retirement Board's] requirement that breaches be proven on a loan-by-loan basis." Id.

at *4; see also id. at *8 ("Sampling cannot establish that [the trustee] had actual knowledge of

specific breaches on the requisite loan by loan basis."). The court declined to "authorize . . .

discovery" related to sampling, holding that such evidence "will not satisfy the plaintiffs' burden

of proof." Id. at *6.
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D. Plaintiffs Have Not Proved a 't reach by the Trustee Relating to Alleged reaches of
epresentations and Warranties i Underwriting.

1. The Trustee did not "discover" breaches of representations and warranties.76. Plaintiffs have alleged that the Trustee "discovered" breaches of representations andwarranties based on allegations of potential breaches that they received from public sources, suchas public "reports" of Countrywide's company culture, allegations made in lawsuits filed againstCountrywide, and letters from investors and insurers. Pls. Closing at 31-36.
77. Media reports, poor loan performance, government investigations, and other publiclyavailable information do not provide a basis for discovery of a loan-specific breach. Plaintiffs'own head of fixed income, Roger Lanham, for example, dismissed "speculations" and"allegations in the media," which never prompted plaintiffs to investigate Countrywide'sunderwriting. Trial Tr. (Lanham) 199:14-23. In fact, plaintiffs did not investigate claims made bytheir own controller, Brad Hunkler, in congressional testimony that there was "rampant fraud inthe mortgage origination and underwriting process," because that claim was based entirely onmedia reports, and plaintiffs did not believe the reports related to the trusts at issue here. TrialEx. 3095 at 4; Trial Tr. (Lanham) 199:14-200:15.

78. The manner in which plaintiffs tried to prove breaches at trial supports the conclusionthat the Trustee did not "discover" a loan-specific breach. Plaintiffs spent over 18 monthsexamining just a sample of loans, many fewer than the 186,000 that they say the Trustee wouldhave had to investigate. Trial Tr. (Holt) 719:7-21. To do that, plaintiffs had to subpoena loanunderwriting files and hire a team of professional loan officers to provide an expert opinionabout each loan. Id. at 720:20-721:10. Their lead reunderwriting expert, Ira Holt, testified that indeveloping his opinions, he did not consider information in the public domain or allegations ofbreaches of representations by investors or insurers, because none of that information was
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relevant to whether there was any breach on any specific loan. Trial Tr. (Holt) 695:23-696:13.
The only way for the Trustee to determine whether there was any breach of representation or
warranty, he said, was to undertake a comprehensive loan file review (Trial Tr. (Holt) 696:8-17),
an obligation not put on the Trustee by the terms of the PSA.

79. At trial, plaintiffs' damages expert assumed that correspondence from David Gussmann
of Fannie Mae gave the Trustee notice of breaches. Trial Ex. 5225 at BNYM_W&S_01291432-
36; Trial Tr. (Gussmann) 823:12-17. But Mr. Gussmann testified that he had used the phrase
"potential breaches of representations and warranties" in his letter because he himself had no
specific knowledge of any specific breaches of representations and warranties in any of the
loans. Trial Ex. 5223 at BNYM W&S 02073626 (emphasis added); Trial Tr. (Gussmann)
817:22-818:3.

2. The Trustee notified the other parties of any breach allegations that it received.80. Section 2.03(c) requires only that, upon discovery of an underwriting breach, the
Trustee "give prompt notice thereof to the other parties."

81. Whenever the Trustee received letters from investors or insurers making allegations of
breaches of representations and warranties in Countrywide trusts, the Trustee noted receipt of the
correspondence and forwarded the correspondence to Countrywide Home Loans Servicing LP.
Trial Ex. 5339/Joint Ex. 6 (Crosson) 118:5-21, 220:5-221:10, 223:17-224:14. The PSA requires
no more of the Trustee.
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3. There is no reliable evidence that Countrywide materially breached any
representation or warranty.

a. Holt 's reunderwriting analysis is not reliable.
82. Based upon a preponderance of the evidence, the Court did not find Ira Holt'stestimony to be factually supported, probative, or persuasive. The Court did find the testimony ofCharles Grice to be credible and persuasive.

83. Mr. Holt reviewed a sample of approximately 0.8% of the loans in the Trusts. Trial Tr.(Holt) 716:13-20; Trial Tr. (Milner) 1066:16-18.

84. Mr. Holt never considered whether any alleged breach had a "material and adverseeffect" on the interests of investors. He never determined, or sought to determine, whether anyalleged breach caused or did not cause a default, or had or could have had any impact on loanperformance. Trial Tr. (Holt) 729:13-21.

85. Charles Grice testified in the Trustee's case as its rebuttal reunderwriting expert.
86. As Mr. Grice explained at trial, Mr. Holt often misread documents in the loan files byignoring the underwriting reports issued by the originator's automated underwriting system. TrialTr. (Grice) 1570:1-1572:25.

87. Mr. Holt also often ignored evidence of "compensating factors" that the PSAspermitted Countrywide to consider in each loan application. Trial Tr. (Grice) 1617:19-1620:21.88. Mr. Holt reunderwrote loans based on an incorrect set of underwriting guidelines. TrialTr. (Grice) 1596:5-1597:5.

89. Mr. Holt failed to consider evidence in the Countrywide virtual loan file system. TrialTr. (Grice) 1578:17-1581:9, 1585:11-17.

90. Although Mr. Holt found 672 materially defective loans in the Trusts, Mr. Grice wasable to clear all but 16 as not materially defective. Trial Tr. (Grice) 1601:9-1602:3; Trial Ex.
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5358. As to those 16, Mr. Grice was unable to find sufficient information to either clear the loan
or to find a breach of a representation and warranty that had a material and adverse effect on the
interests of investors.

b. Dr. Cowan's sampling is not a reliable basis for extrapolating from the samplebreach rate to the Trusts as a whole.

91. Based upon a preponderance of the evidence, the Court did not find the testimony of
Dr. Charles Cowan to be factually supported, probative, or persuasive. The Court did find the
testimony of Professor Philip Stark to be credible and persuasive.

92. Plaintiffs retained Dr. Charles Cowan to select a random sample of loans from a single
Supporting Loan Group ("SLG") in each Trust, and to extrapolate the results of Mr. Holt's re-
underwriting from the sample to the entire population of loans within that single SLG. Trial Tr.
(Cowan) 887:12-23.

93. Dr. Cowan extrapolated Mr. Holt's alleged breach rate for the sample that Mr. Holt
reviewed to the entire SLG from which the sample was drawn. Dr. Cowan did not extrapolate the
alleged breach rate for loans in one SLG to loans in other SLGs in the same or any other Trust.
Trial Tr. (Cowan) 939:15-24. In fact, Dr. Cowan testified (and the Trustee's expert statistician
agreed) that there is no statistically reliable basis for extrapolating the breach rate in one SLG to
loans in other SLGs—as Mr. Milner did. Trial Tr. (Stark) 1324:1-20, 1366:6-1367:10; Trial Tr.
(Cowan) 939:15-24.

94. Dr. Cowan also was unable to conclude, for any of the Trusts, that the alleged breach
rate for non-performing loans was different than the alleged breach rate for performing loans.
Trial Tr. (Cowan) 931:18-932:4. Therefore, Dr. Cowan was unable to draw any correlation
between alleged breaches and the performance of loans. Trial Tr. (Cowan) 940:20-941:4.

95. Philip Stark was the Trustee's sampling expert. Trial Tr. (Stark) 1297:9-13.
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96. Professor Stark testified that the design of Dr. Cowan's sampling protocol was not
designed to fit the purpose for which the sample was to be used, the way he implemented the
protocol was incorrect, and the statistical formulae that he relied upon to calculate confidence
intervals for those estimates were not appropriate given how the sample was drawn. Those
statistical formulae also did not take into account the biases inherent in the approach that Dr.
Cowan took. As a result, it is not possible to calculate meaningful uncertainty estimates for any
of Dr. Cowan's opinions. Trial Tr. (Stark) 1305:11-1306:4.

97. Therefore, even if Mr. Holt had properly underwritten all of the loans he reviewed, Mr.
Holt's findings cannot be relied upon as evidence of breach rates in each Trust. Trial Tr. (Stark)
1327:7-1328:11.

E. Plaintiffs Have Not Proved Damages Arising From the Trustee's Conduct Relatingto Underwriting Representations.

98. Plaintiffs called Christopher Milner to model the damages that they purportedly could
have avoided if the Trustee had pursued a strategy of seeking repurchase of allegedly breaching
loans. Pls. Closing at 52. The Court finds that Mr. Milner's testimony is not a reliable basis for
finding damages.

99. Mr. Milner relies on the opinions of Mr. Kontoulis, Mr. Holt, and Dr. Cowan (Trial Tr.
(Milner) 1019:10-1020:17, 1052:11-16), and also on the expert report of Professor Kurt Eggert,
who did not testify at trial and whose expert report was not introduced into evidence (id. at
1053:14-1054:7). Because Professor Eggert did not testify at all, and because the Court does not
accept all of the opinions of the other experts, Mr. Milner's opinions are missing substantial
support.

100. In addition, the Court finds that Mr. Milner made a series of questionable assumptions
in constructing his model of damages. Among those assumptions are the following.
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101. A 100% "success rate." Mr. Milner assumes that Countrywide would have accepted
every one of the hypothetical repurchase demands made by the Trustee. Trial Tr. (Milner)
1 125:5-1126:4. The evidence does not support this assumption.

102. Countrywide rejected virtually every demand based on an allegation of underwriting
breaches. See, e.g., Trial Ex. 42; Trial Ex. 496 (Countrywide's objective was to "minimize losses
to Countrywide by refuting the validity of investor repurchase requests"); Trial Ex. 503
(Countrywide employees told the Trustee that "even in the most adversarial relationship with an
investor we had a realization rate that is far closer to 0% than it is to even 20%").

103. Consistent with Countrywide's stated policy, the Trustee's records of its own
repurchase requests showed that, as of June 2010, Countrywide had repurchased approximately
4,200 loans out of approximately 48,000 requests, less than 10 percent. Trial Ex. 585 at
BNYM W&S 00411261.

104. Dr. Cowan's extrapolated breach rate. Mr. Milner's damages model presumes the
validity of Dr. Cowan's extrapolation of Mr. Holt's breach rate. Trial Tr. (Milner) 1019:17-23,
1052:18-22. Because the Court does not accept that extrapolation, it is left with only Mr. Holt's
findings on 0.8% of the loans in the Trusts. There is no indication from Mr. Milner whether, or
how, repurchases of those loans would have affected Western & Southern.

105. Mr. Milner also performed an extrapolation from one Supporting Loan Group to
another (Trial Tr. (Milner) 1063:9-21), which Dr. Cowan refused to do and Mr. Milner said was
impossible. Dr. Cowan testified that without Mr. Holt having reviewed a sample of loan files for
any other loan group within a Trust, Dr. Cowan could draw no conclusions about the breach rate
in those other SLGs. Trial Tr. (Cowan) 939:15-24. Mr. Milner agreed: it is "impossible," he said,
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"to draw a conclusion about loans in a group where you have not drawn a sample from that
group." Trial Tr. (Milner) 1066:9-15.

106. Repurchase rather than substitution. The PSAs give Countrywide three options in
response to any breach notice: it may cure the breach, repurchase the loan, or substitute a new
loan for the old one. Trial Ex. 147/PSA § 2.03(c). Mr. Milner assumes that Countrywide would
have responded to tens of thousands of breach notices by voluntarily repurchasing every loan.
But according to the unrebutted testimony of Professor McConnell, if instead Countrywide had
simply replaced defective loans with similar but non-defective loans, the Trusts would have
performed no better. Trial Tr. (McConnell) 1978:24-1979:5, 1980:20-1981:2.

107. Selective and delayed putback. Mr. Milner does not assume that the Trustee puts each
loan back promptly upon discovering the breach. Rather, he assumes that the Trustee could
discover breaches across the board, and then wait and see how each loan performed. Mr.
Milner's model assumes that the Trustee would have collected all principal and interest
payments in the meantime and then demand repurchase if and when the loan defaulted. Trial Tr.
(Milner) 1098:19-24, 1091:22-1092:1. This assumption is not based on a reasonable
interpretation of the PSAs.

108. That approach would transfer the credit risk that the investors agreed upon by investing
back to the Seller (Trial Tr. (Burnaman) 1873:21-1875:5), because whether Countrywide
repurchased the loan would not depend on whether it had a breach, but on whether the borrower
repaid it. Moreover, Section 2.03(c) requires "prompt notice" of breaches, as does the New York
case law cited above.

II. The Trustee Did Not Breach Any Duties Relating to Mortgage Files.,

109. Based upon the plain language of the PSA and the preponderance of the evidence at
trial, the Court finds that the Trustee did not breach any duties relating to mortgage files.
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110. The Trustee's duties with respect to undelivered documents are set out in Section 2.02
of the PSA. It states, in relevant part:

Not later than 90 days after the Closing Date, the Trustee shall deliver to the
Depositor, the Master Servicer and Countrywide (on its own behalf and on
behalf of Park Granada, Park Monaco and Park Sienna) a Final Certification
with respect to the Mortgage Loans in the form annexed hereto as Exhibit H (a
"Final Certification"), with any applicable exceptions noted thereon. If, in the
course of such review, the Trustee finds any document constituting a part of a
Mortgage File that does not meet the requirements of Section 2.01, the Trustee
shall list such as an exception in the Final Certification; provided, however
that the Trustee shall not make any determination as to whether (i) any
endorsement is sufficient to transfer all right, title and interest of the party so
endorsing, as noteholder or assignee thereof, in and to that Mortgage Note or
(ii) any assignment is in recordable form or is sufficient to effect the
assignment of and transfer to the assignee thereof under the mortgage to
which the assignment relates.

(Emphasis added.)

111. In other words, 90 days after the Closing Date, the Trustee is required to prepare two
documents. The first is a "Final Certification" in the form attached to the PSA as Exhibit H. Trial
Ex. 147/PSA § 2.02(a). The second is an "exception report," which is attached to the Final
Certification and lists "any document constituting a part of a Mortgage File that does not meet
the requirements of Section 2.01." Id. § 2.02(a).

112. It is undisputed that for each trust at issue, the Trustee sent a Final Certification and
exception report to the Depositor, the Master Servicer, and Countrywide (as Seller). Trial Ex.5347/Joint Ex. 5 (Ulate) 114:4-11; Trial Ex. 5343/Joint Ex. 6 (Kurzban) 128:20-129:2.113. Section 2.02(a) of the PSA imposes no obligation on the Trustee to deliver FinalCertifications and exception reports to anyone other than the Depositor, the Master Servicer, and
Countrywide (as Seller).

1 14. Additionally, while there are provisions in the PSAs that require the Trustee to providenotice to investors in certain circumstances, no provision in the PSAs imposes any duty to
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disclose Mortgage File deficiency issues to investors or potential investors like Western &Southern.

A. The Trustee Properly Worked With Countrywide to ClearDocument Exceptions.1 15. Plaintiffs contend that the Trustee's efforts, beginning in 2008, to work withCountrywide to ensure the delivery of outstanding Mortgage Files improperly concealed theextent of prior document delivery failures. Pls. Closing at 18-19. The Court does not accept thisclaim.

116. The reconciliation project merely attempted to clear up outstanding documentexceptions. Trial Ex. 5341/Joint Ex. 3 (Herrmann) 59:22-60:4. According to plaintiffs' ownservicing expert, John Kontoulis, that project was consistent with his industry experience. TrialTr. (Kontoulis) 557:13-558:10. The Trustee's servicing expert, Buck Burnaman, confirmed thesame. Trial Tr. (Burnaman) 1869:12-1870:16.
. Document Delivery Was Not a Substantial Factor in Plaintiffs' Decisions to

Purchase or Hold Securities.
1 17. Plaintiffs have asserted that they would have sold their holdings in the trusts if therehad been a disclosure about the extent of the undelivered documents. Trial Tr. (Weston) 295:17-296:10. That assertion is not consistent with the evidence.

1 18. Even plaintiffs' trial testimony is hesitant on this point. Scott Weston testified that, if ahypothetical disclosure had been made, Western & Southern "would have wanted to understandwhat was going on and try to make a determination about whether it was something that could beremedied, we might continue to invest. If we didn't, and thought it was a systemic problem, wewould have stopped investing and possibly sold securities." Trial Tr. (Weston) 295:17-296:10;see also Trial Tr. (Miller) 1224:3-7.
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119. As discussed above in part A., the Seller was able to remedy many of the document

delivery failures. Moreover, there is no evidence that those failures caused investors to lose

money. See part C. below. Thus, according to Mr. Weston's testimony, it is not clear that

Western & Southern would have done anything in response to an additional disclosure.

120. That trial testimony is the only suggestion in the record that document delivery had any

importance to plaintiffs at all. Other evidence shows that document delivery played no role in

plaintiffs' extensive due diligence or in their monitoring of the securities. Trial Tr. (Miller)

1223:22-1224:7. Plaintiffs' 14-point investment model never mentioned mortgage documents.

Id. at 1237:1-21. Nick Sargen, their chief investment officer, testified that he never discussed

mortgage documents with anyone at Western & Southern. Trial Tr. (Sargen) 1456:10-16. Brent

Miller, Fort Washington's senior RMBS portfolio manager, never asked the Trustee or

Countrywide for exception reports and never thought they were material to plaintiffs' investment

decisions at the time of purchase. Trial Tr. (Miller) 1223:3-16, 1224:9-1225:11. There are no

internal emails, or evidence of internal discussions, about the topic. See also Trial Tr.

(Burnaman) 1867:18-21 (as investor, never believed that undelivered documents meant that

RMBS were not "backed" by loans).

121. When plaintiffs heard of more consequential problems rising delinquencies and losses

on these securities, a collapse of the economy and the housing market, and allegations about

underwriting breaches—they responded by buying more and riskier Countrywide RMBS because

they thought that the market had overreacted. Trial Ex. 4431. When they learned that

"delinquencies [we]re rising owing to lax underwriting standards," for example, plaintiffs did

"not alter[] [their] overall investment strategy in the wake of these developments." Trial Tr.

(Sargen) 1475:22-1477:1; Trial Ex. 3030.
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122. By plaintiffs' own admission, abandoning RMBS altogether "would be veryextraordinary." Trial Tr. (Sargen) 1517:1-22. And Professor McConnell explained that it wouldbe more reasonable to expect that plaintiffs would have purchased AA-rated tranches fromissuers other than Countrywide, which is what they were actually doing in 2007. Trial Tr.(McConnell) 1993:19-1995:1.

123. AA-rated securities from issuers other than Countrywide and that were purchased byplaintiffs performed no better than Countrywide RMBS did. Trial Tr. (McConnell)1993:19-1995:1. Professor McConnell testified that plaintiffs' 12 AA-rated securitiesexperienced a 97% loss of their principal, which was roughly the same as the 98% loss ofprincipal that the plaintiffs suffered with the AA-rated Countrywide securities at issue. Id. at1993:19-1995:1.

124. Finally, Mr. Milner testified that he failed to consider the effect of such a disclosure onthe market price of the securities. Trial Tr. (Milner) 1150:17-1153:14. He assumed that thedisclosure, which plaintiffs say would have caused them to liquidate their entire Countrywideportfolio, would have had no effect at all on any other investors, so that plaintiffs could have soldat the previous market price. Id. at 1147:10-1149:23. The Court is persuaded by ProfessorMcConnell's testimony that that assumption is implausible. Trial Tr. (McConnell)1992:17-1993:18.

C. There Is No Connection Between Undelivered Documents and Loan Performance.125. Plaintiffs presented no evidence that document defects caused losses on any single loan.126. Mr. Miller testified that he has no personal knowledge of any loss as a result of allegeddocument exceptions and has never been able to make that correlation. Trial Tr. (Miller) 1226:9-16.
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127. RMBS trader Scott Weston testified that absent a nationwide housing decline its

investments into the Trusts would have performed very well. In other words, losses had nothing

to do with undelivered documents. Trial Tr. (Weston) 315:7-23.

128. Mr. Burnaman has never seen a borrower miss payments due to a document exception.

Trial Tr. (Burnaman) 1866:23-1867:17.

129. As further proof that document exceptions do not affect loan performance, Mr.

Kontoulis testified that "in [his] experience as a Servicer, [he could not] recall a specific instance

when a Servicer requested that a Seller repurchase or substitute a performing loan just because it

had a document exception." Trial Tr. (Kontoulis) 567:1-7.

130. The absence of any correlation between missing documents and loan performance is

evidenced in part by the fact that trusts in which plaintiffs suffered no principal losses contained

loans identified by Mr. Kontoulis as having document defects, which are the same types of

document defects identified in trusts that did suffer principal losses. Trial Tr. (Milner) 1146:11-

25.

. Plaintiffs Have Not Proved Damages Arising Fro; Failure to Put lack Loans With
Undelivered Documents.

131. Plaintiffs also have failed to prove damages from the Trustee's conduct relating to

Mortgage Files.

132. The obligation to repurchase or substitute for loans that are missing mortgage

documents falls upon the Seller. Trial Ex. 147/PSA § 2.02(a).

133. Further, Mr. Milner's model does not distinguish between repurchases caused by

underwriting defects and repurchases caused by the failure to deliver mortgage documents, and it

is not possible for the Court to separate those elements of the claimed damages. Accordingly,
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Mr. Milner's model cannot form the basis of a damages award unless the Court accepts both the
underwriting and document delivery claims in full.

134. The same assumptions that the Court noted above (supra 99-108) apply to Mr.
Milner's treatment of document defects as well. In particular, although Mr. Milner assumes a
100% "success rate" for claims based on document delivery, the evidence showed that
Countrywide had a policy of never repurchasing loans based on document defects. Trial Ex. 509
at CWMBIA0010980030 ("We generally never repurchase loans for missing documents.").135. The assumption of delayed putback is also incorrect as applied to document delivery.
The PSA prohibits repurchases based on document delivery failures more than 540 days (or 720
days under limited circumstances) after closing. Section 2.02 of the PSA states:in no event shall such substitution or purchase occur more than 540 days from

the Closing Date, except that if the substitution or purchase of a Mortgage

Loan pursuant to this provision is required by reason of a delay in delivery of

any documents by the appropriate recording office, and there is a dispute

between either the Master Servicer or Countrywide (on its own behalf and on

behalf of Park Granada, Park Monaco and Park Sienna) and the Trustee over

the location or status of the recorded document, then such substitution or

purchase shall occur within 720 days from the Closing Date.136. Mr. Kontoulis confirmed that the delayed repurchases that Mr. Milner models are not
consistent with the understanding and behavior of the loan servicing industry. Trial Tr.
(Kontoulis) 562:9-565:25, 563:24-564:7. Mr. Burnaman agreed. Trial Tr. (Burnaman)
1872:16-1873:10.

137. Mr. Kontoulis, however, failed to account for the 540-day window in selecting loans
that he claims should have been repurchased by Countrywide. Trial Tr. (Kontoulis) 566:1-25
(many loans were liquidated "way after the 540[-] and 720-day window"). Mr. Milner, who
adopted Mr. Kontoulis's findings, likewise did not consider whether his hypothetical repurchase
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activity occurred within the 540-day or 720-day window set forth in the PSAs. Trial Tr. (Milner)

1 121:18-1122:9.

Ill. The Trustee Did Not reach Any D sties Relating to Servicing or Events of efaulto

138. Based on the plain language of the PSA and the preponderance of the evidence at trial,

the Court finds that the Trustee did not breach any duties relating to servicing or Events of

Default.

139. Plaintiffs claim that an Event of Default occurred under Section 7.01(ii) of the PSAs.

140. An Event of Default under Section 7.01(ii) is:

any failure by the Master Servicer to observe or perform in any materialrespect any other of the covenants or agreements on the part of the MasterServicer contained in this Agreement (except with respect to a failure relatedto a Limited Exchange Act Reporting Obligation), which failure materiallyaffects the rights of Certificateholders, that failure continues unremedied for aperiod of 60 days after the date on which written notice of such failure shallhave been given to the Master Servicer by the Trustee or the Depositor, or tothe Master Servicer and the Trustee by the Holders of Certificates evidencingnot less than 25% of the Voting Rights evidenced by the Certificates;provided, however, that the sixty-day cure period shall not apply to the initialdelivery of the Mortgage File for Delay Delivery Mortgage Loans nor thefailure to substitute or repurchase in lieu of delivery.

141. Section 7.01(ii) comprises three elements: (1) a material breach of contract by the

Master Servicer (Countrywide Home Loans Servicing LP, later renamed BAC Home Loans

Servicing LP, and later merged into Bank of America N.A.) that materially affects the rights of

Certificateholders (part A below); (2) a notice to the Master Servicer, either from the Depositor,

Trustee, or 25% of investors, identifying the breaches (part B below); and (3) the failure to cure

the breaches within 60 days.

142. Separately, Section 8.02(viii) provides that "the Trustee shall not be deemed to have

knowledge of an Event of Default until a Responsible Officer of the Trustee shall have received

written notice thereof."
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143. Therefore, before the Trustee is subject to the prudent-person duty described in Section
8.01, (1) an Event of Default must have actually occurred and (2) the Trustee must have received
written notice of it. See Commerce Bank, 141 A.D.3d at 414-15.

A. lai stiffs i Eave Not Proved a Material reach by the Master Servieer,
144. Turning to the first element of an Event of Default, the Court finds that the trial

evidence does not show a material breach of contract by the Master Servicer.

145. Like the Trustee, the Master Servicer's duties are limited to those that are specifically
set forth in the contracts. See Trial Ex. 147/PSA § 6.01 ("The Depositor and the Master Servicer
shall each be liable in accordance therewith only to the extent of the obligations specifically and
respectively imposed upon and undertaken by them therein.").

146. The PSAs require only that the Master Servicer service the loans "in accordance with
the terms of this Agreement and customary and usual standards of practice of prudent mortgage
loan servicers." Trial Ex. 147/PSA § 3.01.

147. The PSAs do not define "customary and usual standards of practice of prudent
mortgage loan servicers." Trial Tr. (Kontoulis) 550:1-20.

148. According to Mr. Kontoulis, "prudent servicing" consists of following (i) applicable
statutes and regulations, (ii) the governing agreement, and (iii) internal manuals. Trial Tr.
(Kontoulis) 545:19-546:16.

149. Plaintiffs allege four main types of servicing breaches. Those allegations relate to
document delivery failures (supra ¶¶ 115-43), loan putbacks (supra IN 66-114), foreclosures and
foreclosure timelines (infra T¶ 157-60), and loan modifications (infra 111161-62).

150. Plaintiffs allege that a prudent servicer would have pursued a strategy of putting back
any delinquent or defaulted loan that breached representations or warranties or for which a
complete Mortgage File had not been delivered. Mr. Kontoulis, however, admitted that none of
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the sources of "prudent servicing" supported such a duty. See Trial Tr. (Kontoulis) 547:8-12,
548:14-20 (did not know whether Regulation AB applied), id. at 551:9-552:25 (could not find
provision in PSA requiring enforcement of putback rights), id. at 553:1-18 (did not review
Countrywide servicing manual and so did not know whether it required enforcement).

151. Plaintiffs also allege that a prudent servicer would have followed Fannie Mae's
timelines for starting and finishing foreclosures on delinquent loans. Mr. Kontoulis initially
found that many loans exceeded the timelines. On cross-examination, however, he agreed that
the timelines contained eleven categories of "allowable delays," none of which he had accounted
for in his calculations. Trial Tr. (Kontoulis) 581:23-583:11.

152. Plaintiffs argue that the Trustee was aware that the Master Servicer exceeded
foreclosure timelines because of a letter from Countrywide's accounting firm, Pricewaterhouse-
Coopers. Trial Ex. 2477.4 This letter does not show that the Trustee knew about a breach on any
of the Trusts in this case—it states on its face that it is not "a legal determination" about
compliance with any contract (id. at BNYM_W&S_00324952), and it does not identify any
specific Trust on which any failure occurred.

153. In addition, the Trustee received Officer's Certificates for each Trust in this case which
confirm that there were no instances of material servicer non-compliance on those Trusts. See
e.g., Trial Ex. 3173 at BNYM_W&S__02235387-413 (trust-specific Officer Certificates from
BAC Home Loan Servicing, LP, f/k/a Countrywide Home Loans Servicing, LP (the Master
Servicer) certifying that, for all 31 at-issue Trusts). Under the PSAs, the Trustee is permitted to
rely on these statements and cannot be held liable for doing so. Trial Ex. 147/PSA § 8.01(i).

4 
While that letter was admitted as evidence of notice to the Trustee, it is hearsay if used toprove that Countrywide actually did exceed foreclosure timelines.
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154. Plaintiffs also point to alleged evidence of "robo-signing" in foreclosures. Pls. Proposed

Findings 65-67. Based upon a preponderance of the evidence, the Court concludes that the

plaintiffs have not proven that the Trusts at issue in this case were harmed by any robo-signing.

None of plaintiffs' witnesses, including Lynn Szymoniak, had any knowledge about robo-

signing in any of the loans in the Trusts at issue. Trial Tr. 473:16-19. Moreover, because the

PSAs (in Section 3.03) state that the Trustee has no duty to monitor the Master Servicer, the

Court cannot find that the Trustee was aware of or responsible for any robo-signing.

155. Finally, plaintiffs allege that the PSAs require that the Master Servicer purchase out of

the trust any loans that are modified in lieu of refinancing. The New York Appellate Division

considered the same claim when it was raised as an objection to the Trustee's settlement with

Countrywide. The court found that the Trustee acted appropriately in settling claims about loan

modifications, rather than prosecuting them, especially since the alleged repurchase obligation

applies only to modifications "in lieu of refinancing," which the Master Servicer never

undertook:

Viable legal reasoning led to the conclusion that the PSAs did not appear to
require repurchase by the seller of loans that the seller or servicer modified for
loss mitigation purposes—the only type of modification actually performed on
the mortgage loans in the Trust. Moreover, it was reasonable to suggest that
BofA was unlikely to agree to repurchase such loans because that type of
modification was being encouraged by government policy in the foreclosure
crisis. Nor was it unreasonable for [the Trustee's counsel] to recommend
against pressing what he perceived to be a weak argument regarding the
claimed repurchase obligation for loan modifications, since doing so could
detract from efforts to press the stronger claims for breach of warranty and
servicing obligations. Indeed, the release of weak claims in the context of
comprehensive settlements may be a viable and reasonable negotiation
strategy; here, there was reason to suggest that declining to press the weak
claims would not reduce the total amount of money the Trustee would
ultimately achieve in pressing the stronger claims.

In re BNYM, 127 A.D.3d at 126-27 (citations omitted). For the reasons stated in part V below,

that judgment is res judicata, and the parties are bound by it.
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156. Even without the New York judgment, the Court would reach the same conclusion
here. As in the New York case, there is no evidence that any modifications in lieu of refinancing
actually occurred in these TrUsts. Mr. Kontoulis "had no idea whether any of th[e] 4,430 loans
[that he identified as having been modified] were modified in lieu of refinancing." Trial Tr.
(Kontoulis) 574:8-11. At his deposition, he "c[ould]n't even speculate as to what that [phrase]
would mean." Id. at 568:2-18.

B. No Notice Was Sent to the Master Servicer Pursuant to Section 7.01(ii).157. Based upon the preponderance of the evidence, the Court concludes that no such
written notice in accordance with Section 7.01(ii) was ever sent or received.158. The second element of an Event of Default under Section 7.01(ii) is the provision of
notice to the Master Servicer identifying the breach and demanding a cure. Only if the breach is
not cured within 60 days of that notice can it ripen into an Event of Default.159. Plaintiffs argue that providing written notice of breach to the Master Servicer was not
required to give rise to an Event of Default here. They rely on the so-called "prevention
doctrine," whereby "[o]ne who unjustly prevents the performance or the happening of a
condition of his own promissory duties thereby eliminates it as such a condition. He will not be
permitted to take advantage of his own wrong." Spanos v. Skouras Theatres Corp., 364 F.2d 161,
169 (2d Cir. 1966) (en bane) (quoting 3A Arthur L. Corbin, Corbin on Contracts § 767, at 540
(1960)) (emphasis added). Here, plaintiffs argue that because the Trustee itself could have
notified the Master Servicer and caused an Event of Default, it cannot rely on the absence of
such notice to say that there was no Event of Default.

160. The doctrine has been applied by the Second Circuit in a case involving an indenture
trustee, which provides a useful two-part test:
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Where a promisor has no duty to bring about the condition precedent to his
promise, only active conduct by the promisor to frustrate the occurrence of the
condition precedent constitutes waiver of that condition precedent. Therefore,
only affirmative steps by the defendants to prevent the closing would have
constituted waiver of the condition precedent; "[p]assive acquiescence in [the
buyers'] declared default and its consequences was not an act of prevention or
hindrance."

In re Bankers Trust Co., 450 F.3d 121, 129 (2d Cir. 2006) (quoting Arnies v. Wesnofske, 255N.Y. 156, 165, 174 N.E. 436, 436 (1931)) (emphasis added).
161. Here, no provision of the PSA imposes a duty on the Trustee to send a notice of breachto the Master Servicer. Other sections of the contract, notably §§ 2.02(a) (document deliveryfailures) and 2.03(c) (breaches of representation), do require the Trustee to notify other parties oftheir breaches that the Trustee discovers. Such provisions, however, are notably absent foralleged servicing breaches.

162. "[C]ourts should be extremely reluctant to interpret an agreement as impliedly statingsomething which the parties have neglected to specifically include." Vt. Teddy Bear Co. v. 538Madison Realty Co., 1 N.Y.3d 470, 475, 807 N.E.2d 876, 879 (2004) (internal quotationomitted). That is especially so where the contracts disavow implied duties. See Magten AssetMgmt. Corp. v. Bank of N.Y., 15 Misc. 3d 1132(A), at *7 (Sup. Ct. N.Y. Cnty. 2007) ("Beforedefault, the indenture trustee is liable only for the obligations set out in the indenture. The trusteeis not obligated to affirmatively advance the debenture holders' interest in the period beforedefault.") (citation omitted); Craig v. Bank of N.Y., 2002 WL 1543893, at *4 (S.D.N.Y. July 12,2002) ("[N]o implied duties are imposed on a corporate trustee beyond those expressly found inthe corporate trust agreement itself.").

163. Nor is there evidence in the record indicating that the Trustee engaged in any "activeconduct . . . to frustrate the occurrence of an Event of Default. Bankers Trust, 450 F.3d at 129.Plaintiffs claim only that the Trustee did not affirmatively cause an Event of Default; the
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Trustee's "[p]assive acquiescence . . was not an act of prevention or hindrance" (id), especially
since investors remained able to notify the Master Servicer themselves.

C. The Trustee Never Received Notice of an Event of Default.
164. Finally, the Trustee never received any notice of an Event of Default on the Trusts at

issue. Section 8.02(viii) states that "the Trustee shall not be deemed to have knowledge of an
Event of Default until a Responsible Officer of the Trustee shall have received written notice
thereof." See Putman High Yield Trust Y. Bank of 1V.Y , 7 A.D.3d 439, 439 (N.Y. App. Div. 2004)
("the terms of the Indenture did not require defendant to act unless it had written notice of
default. . . . Section 9.3 of the Indenture expressly requires 'actual knowledge' of a default in the
form of written notification. With regard to defendant's alleged failure to act prudently upon
occurrence of a default, no such duty was ever triggered in the absence of written notification of
default.") (emphasis added).

165. A notice stating that a Master Servicer breach "will constitute an Event of Default" if
not cured is not a "written notice" to the Trustee of an Event of Default. Commerce Bank v.
BNYM, N.Y. Sup. Ct. No. 651967/2014, 2015 WL 5770467, at *4 (Oct. 2, 2015).

166. Further, an Event of Default must be trust-specific, and there is no evidence in the
record indicating such an event in any of the Trusts at issue. An Event of Default notice does not
apply to trusts that are not identified by name, even where it alleges widespread problems that
could apply to other, unnamed trusts. See Commerce Bank, 2015 WL 5770467, at *4 (notice "did
not apply to a majority of the subject trusts in that] case" because it did not specifically identify
those trusts); Ret. Bd., 775 F.3d at162 (claims against RMBS trustees must be proved "loan-by-
loan and trust-by-trust").

167. Based upon the preponderance of the evidence, the Court concludes that the Trustee
never received any written notice of an Event of Default on any of these Trusts.
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D. There Is No Evidence of What a "Prudent Person" Should Do After an Event Ofefault.

168. Even assuming an Event of Default occurred (which has not been proven on this
record), there is no evidence in the record indicating what actions the Trustee was required to
take thereafter. Plaintiffs claim that the Trustee should have taken some action that would have
allegedly reduced losses in their Trusts, however, there is no evidence of what that action should
have been, no legal authority that supports that the Trustee should have only acted for the benefit
of these Trusts and no others, and no testimony on exactly how all of this would have played out.
See Policemen's Annuity v. Bank of Am., 907 F. Supp. 2d 536, 555 (S.D.N.Y 2012) (even after
default, conclusion that "the Trustee should (or would) have taken it upon itself to force the
seller to repurchase...is simply too distant a leap for this Court to make without plausible
allegations that other MBS trusts' trustees have taken similar action in similar circumstances").

169. What the record does show is that the Trustee was more active in protecting the
plaintiffs' investment than plaintiffs themselves were. For their part, plaintiffs did not take any
action on their securities until filing claims for securities law violations in 2012. They did not
investigate allegations of breaches of underwriting, servicing, or document delivery
requirements. Nor did they request that the Trustee do so. In fact, they did not make any contact
with the Trustee until their objection to the Trustee's settlement, on behalf of the Trusts, with
Countrywide. Trial Tr. (Miller) 1220:25-1221:5.

170. In response to evidence that the housing market was deteriorating, plaintiffs invested
more money in Countrywide RMBS and in more risky tranches of each Trust. See part IV.B.3
below.

171. Plaintiffs suggest that testimony from Harold Fudali, a Trustee employee who was not
directly involved in the administration of these Trusts, establishes that Section 8.01 requires a
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specific course of action following an Event of Default. Pls. Closing at 21 (quoting Trial Tr.

230:17-231:10). Witness testimony is not admissible to interpret the text of the contract.

Moreover, Mr. Fudali's responses to a series of incomplete leading questions do not suggest that

he believed that the Trustee was legally obligated to pursue the repurchase of loans, rather than

the court-approved course that it took in settling repurchase claims.

172. Even if an Event of Default occurred, there is nothing in the record to suggest that the

Trustee acted imprudently thereafter.

IV. Western & Southern Is espo sible for Its Losses.

A. Western & Southern Is a Sophisticated Investor.

173. Western & Southern had approximately $37 billion under management with Fort

Washington. Trial Tr. (Lanham) 116:22-25.

174. Between $33 and $34 billion of Western & Southern's assets are invested in fixed-

income securities. Trial Tr. (Lanham) 117:1-5.

175. Slightly more than 14% of Western & Southern's fixed-income portfolio is invested in

RMBS. Trial Tr. (Lanham) 135 :10-12 .

B. Western & Southern Did Not Protect Itself From Known Risks of Investing inRMBS.

176. The Court finds that, based upon the preponderance of the evidence, Western &

Southern knew of the risks of investing in RMBS and failed to take steps to mitigate those risks.

177. Despite its sophistication and access to information, Western & Southern did not take

reasonable steps to protect itself against losses.

1. Western & Southern had access to substantial volumes of information about the Trusts and the housing market.

178. Plaintiffs reviewed the base prospectus, term sheets, preliminary prospectus, and loan

tapes for new-issue RMBS in which they invested. Trial Tr. (Miller) 1170:5-12.
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179. The loan tapes provided loan-level information for each loan deposited into the Trusts.

Trial Tr. (Weston) 251:24-252:7.

180. The prospectus disclosed, among other things, the risks inherent in Countrywide RMBS

investments and the roles of the various parties to the PSA. Trial Tr. (Miller) 1206:19-1207:20.

181. Plaintiffs knew or should have known that the housing market was deteriorating and

delinquencies were rising in 2007 as a result of the following language from the Prospectus:

Recently, the residential mortgage market in the United States has
experienced a variety of difficulties and changed economic conditions that
may adversely affect the performance and market value of your securities.
Delinquencies and losses with respect to residential mortgage loans generally
have increased in recent months, and may continue to increase, particularly in
the subprime sector. In addition, in recent months housing prices and appraisal
values in many states have declined or stopped appreciating, after extended
periods of significant appreciation. A continued decline or an extended
flattening of those values may result in additional increases in delinquencies
and losses on residential mortgage loans generally.

Trial Ex. 181 at S-30.

Investors should note that delinquencies generally have been increasing with
respect to securitizations sponsored by Countrywide Home Loans, Inc. See
"Static Pool Data" in this prospectus supplement and the Internet website
referenced in that section for delinquency and loss information regarding
certain prior securitized pools of Countrywide Home Loans, Inc.

Id.

182. Western & Southern also had access to non-public information about the risks of

investing in RMBS. Just as plaintiffs began investing in the Trusts, in 2005, skeptical economists

and homebuyers began discussing the possibility of an asset bubble in the housing market. Trial

Tr. (Sargen) 1460:3-16; Trial Ex. 4502.
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2. Western & Southern did not make use of available information to protect its 
investments.

183. Although the PSAs were available to them, the Plaintiffs did not read all of the PSAs

before investing in the Trusts. Trial Tr. (Sargen) 1454:4-11; Trial Tr. (Lanham) 206:16-21; Trial

Tr. (Weston) 244:20-246:22; Trial Tr. (Hunkler) 1393:17-19, 1393:25-1394:3.

184. By 2006, plaintiffs knew that lenders had loosened their underwriting standards in order

to maintain volume. Trial Tr. (Sargen) 1462:15-1463:3; Trial Ex. 4502.

185. Nonetheless, plaintiffs did not believe that practice would affect their investments: in

2006, Sargen believed it to be more likely that there would be a "soft landing" in the housing

market than a recession. Trial Tr. (Sargen) 1460:20-1461:8; see also Trial Ex. 4502. As a result,

Western & Southern remained overweight in RMBS in late 2006. Trial Tr. (Sargen) 1461:12-

1462:5; Trial Ex. 4502.

186. In March 2007, plaintiffs were convinced that there was value in the RMBS market.

They stated that "[i]t takes a deft touch to effectively analyze the risk in these securities," but

"for those with the requisite risk appetite and keen analytical prowess, attractive opportunities

are emerging in these riskier, lower-rated classes of subprime RMBS." Trial Ex. 5056; Trial Tr.

(Sargen) 1473:18-1474:10.

187. In March 2007, in spite of knowing that "delinquencies [we]re rising owing to lax

underwriting standards," plaintiffs did "not alter[] [their] overall investment strategy in the wake

of these developments." Trial Tr. (Sargen) 1475:22-1477:1; Trial Ex. 3030.

188. There is also evidence that Western & Southern failed to keep appropriate tabs on its

risk profile. Sargen believed that Western & Southern "became overexposed to Alt-A mortgage-

backed securities." Trial Ex. 3105; Trial Tr. (Sargen) 1497:21-1498:15. It "accumulated too
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much exposure to [the Alt-A] asset class, but didn't know it at the senior management level until

it was too late." Trial Ex. 3105; Trial Tr. (Sargen) 1498:18-1500:8.

3. Western & Southern consciously doubled down on riskier assets through the "Yield
Enhancement Initiative." 

189. If there was any change in plaintiffs' investment strategy, it was to take on even more

risk by investing in lower-quality AA-rate Countrywide RMBS. Trial Tr. (Lanham) 138:9-16.

190. Before 2007, plaintiffs had never purchased any Countrywide RMBS that were rated

lower than AAA. Trial Tr. (Lanham) 138:4-8.

191. But after they determined in July 2007, after a meeting with Lanham, Sargen, Hunkler,

Weston, and Miller, that it was a "good time" to purchase AA-rated securities and to begin their

"Yield Enhancement Initiative," plaintiffs' Chief Financial Officer approved the purchase of

lower-quality AA-rated RMBS, including Countrywide RMBS. Trial Tr. (Weston) 287:18-289:1.

192. Plaintiffs embarked on this strategy even though they knew that AA-rated RMBS had a

greater risk of default than AAA-rated RMBS, that "[t]his crisis is much more than a subprime

crisis," that the "subprime is the tip of a very large iceberg," and that when mortgages default,

the subordinate tranches will be the first ones to stop receiving payments. Trial Tr. (Weston)

290:7-16; Trial Tr. (Hunkler) 1407:25-1408:14; Trial Ex. 4507; see Trial Tr. (Sargen) 1490:6-

1491:2. But plaintiffs believed they were "in the second inning of this crisis unwind," and that

they could manage the additional risk because of Weston's loan level model and their analytical

capabilities. Trial Tr. (Hunkler) 1408:17-1409:3; Trial Tr. (Miller) 1228:16-20; Trial Tr.

(Sargen) 1485:11-25; Trial Ex. 4429. As a result, they made six separate investments in AA-

rated mezzanine certificates in the second half of 2007. Trial Ex. 2667.

193. "[R]oughly 60% of the economic loss that Mr. Milner has calculated are attributable to

the six Double A tranches" that plaintiffs purchased starting in 2007. Trial Tr. (McConnell)
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1990:19-1991:22. If Western & Southern had invested in AAA tranches instead of AA tranches,

its damages for those trusts would have been reduced by roughly 85%. Id. at 1991:5-22.

194. Judgment is for the defendant. Each side shall pay its own attorney fees. The plaintiffs

shall pay all court costs. The Judgment Entry is a appealable order.

JUDGE STEVEN EMAFIN

44


