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I. 

 

INTRODUCTION 

Petitioner and the various amici curiae disregard the specifics of Plaintiff 

Aileen Rizo’s pay and instead argue for a global rewrite of the Equal Pay Act (“EPA”) 

to set up a conclusive presumption that all gaps in pay between women and men are 

based on illegal gender-based pay discrimination.  Yet the EPA  includes an express 

defense for “a differential based on any other factor other than sex.”  29 U.S.C. § 

206(d)(1)(iv).  To skirt around this defense, they contend that the EPA must bar an 

employer from relying upon a new employee’s immediately prior salary when setting 

her new salary because that factor, so they say, has to be based upon sex and thus 

never qualifies for the EPA’s defense for gender-neutral pay decisions.   This 

unsubstantiated contention is made without examination of Plaintiff’s current position, 

prior salary, or FCOE’s policy and practices. The EPA is not ambiguous on its face; 

nor are the Supreme Court’s cases interpreting the EPA.  This Court has  applied the 

plain meaning of the EPA in various cases, including Kouba v. Allstate Insurance Co., 

691 F.2d. 873 (9
th
 Cir. 1982) (“Kouba”), which Plaintiff and her supporters 

unjustifiably attack.  Fundamental rules of statutory construction prohibit any 

conclusive presumption that Plaintiff may attempt to construct here. 

The policy positions put forth by Petitioner and the amici are more 

appropriately directed to Congress.  Courts are not empowered to devise and 
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implement presumptions absent clear legislative directive.  They further are not in 

place to trouble-shoot and develop national policies concerning compensation in 

general or employment discrimination in particular.  Rather, courts are duty-bound to 

apply the policies stated unambiguously by the legislature in these areas.  Where those 

statues are clear, that ends the matter.  If the EPA needs amending to address the 

concerns expressed here for gender-based pay disparity on a macroeconomic scale, 

Congress is uniquely situated and constitutionally authorized to investigate, analyze, 

report on, debate, and (if advised) enact the proper solution.  This Court in Kouba and 

later cases has observed that the EPA does not empower courts to evaluate an 

employer’s pay-setting policies other than to determine if gender was a factor applied 

by the employer in setting them.  The Supreme Court has affirmed this position, 

relying on Congress’s own statements in passing the EPA.  Reconsidering Kouba 

inveigles this Court into a complex societal debate marked by a spectrum of 

viewpoints regarding the reasons for any current gender pay gap in this country, and, 

in fact, requires courts to presume the gap is due to unlawful discrimination without 

any evidence in the present circumstances of any gender-based pay setting, and the 

lack of any gender-based purpose or motivation on FCOE’s part.         

Indeed, the facts of this case show why it does not warrant further examination 

on rehearing by this Court.  Plaintiff and amici advance a universalist approach that 

disregards the facts here:  Ms. Rizo’s pay was set under a policy (SOP 1440) that has 
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nothing to do with gender.  Under SOP 1440, some male math consultants are paid 

less than other female math consultants, simply because they had different prior 

salaries.  This policy extended to all levels of the Office of Education, right up to and 

including the Superintendent.   Ms. Rizo’s salary was set based on her immediately 

prior salary in her position as a math teacher in Phoenix.  Ms. Rizo acknowledged in 

her deposition testimony that her immediately prior salary was not gender-biased.  On 

the facts of this case, remand to the District Court for reconsideration in light of 

Kouba was proper.   

As a final point, there is no principled basis to undo or recast Kouba’s holding 

in an en banc rehearing.  Kouba has stood for 35 years without any action by 

Congress to “fix” it, and any such amendment of the statute should come from the 

branch uniquely suited to evaluate and critically test the statistics and positions 

advanced by the EEOC and other amici here.
1
    

II. 

 

THE PANEL OPINION CORRECTLY  

APPLIED ITS PRIOR OPINION IN KOUBA 

As noted above, the EPA on its face permits an employer to completely defend 

against liability if the “differential was based on any other factor other than sex.”  29 

                                           
1
 To the extent the Court deems a reexamination of Kouba necessary, any new rule 

should not apply retrospectively to the instant case.  Employers have reasonably relied 

on Kouba for 35 years and FCOE’s reliance on an established rule should not be used 

against it to establish liability for damages for a pay setting that was entirely lawful 

and gender-neutral when made.   
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U.S.C. § 206(d)(1)(iv) (emphasis added).  The statutory language is plain and admits 

no qualification or exception.  The term “any other factor” means one or more factors 

other than sex.  This is elementary statutory construction.  United States v. Gonzales, 

520 U.S. 1, 5 (1997) (“Read naturally, the word ‘any’ has an expansive meaning, that 

is, ‘one or some indiscriminately of whatever kind.’”) (emphasis added) , quoted in Ali 

v. Federal Bureau of Prisons, 552 U.S. 214, 218-19 (2008) (collecting cases 

interpreting “any”). 

The amici would stand this basic law on its head.  In urging  rehearing, they 

argue that the Panel misinterpreted Kouba, which they contend  is not controlling 

because the employer in that case offered more than one neutral reason for the wage 

differential.  They are wrong. 

The Panel properly noted that no language in Kouba limits use of the defense to 

situations where multiple gender-neutral reasons are offered for the wage difference.   

Opinion at 9-10.  Instead Kouba squarely held an employer may rely upon prior salary 

history in setting wages as a gender-neutral justification for any wage differential 

between men and women in similar positions.  Kouba, at 878.  The breadth of 

Kouba’s holding, and its integrity as the governing standard in this Circuit, is 

unassailable and later Ninth Circuit cases have reconfirmed it .  See Maxwell v. City of 

Tucson, 803 F.2d 444, 446-47 (9
th

 Cir. 1986); Stanley v. University of Southern 

California, 178 F.3d 1069, 1075-76 (9
th
 Cir. 1999). 
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The district court in Kouba had construed the statutory exception justifying 

wage differentials based upon a “factor other than sex” as prohibiting use of prior 

salary to determine a wage, and granted summary judgment to the plaintiff.  The 

district court applied, in essence, a presumption that prior salary was based on gender 

unless Allstate presented evidence to rebut that presumption, and that absent such a 

showing (which Allstate did not attempt to make), prior salary is not a “factor other 

than sex.”   Kouba, 691 F.2d at 875. 

On appeal, this Court reversed and remanded the case, holding that Allstate was 

not precluded by law from using prior salary as a factor to set Kouba’s compensation.  

The Court stated that nothing in the EPA precludes it as a neutral defense and in fact 

the statute expressly permits an employer a defense based on a pay decision made 

upon a “factor other than sex.”  Id. at 878; see Maxwell v. City of Tucson, supra, 803 

F.2d at 446; Stanley v. University of Southern California, supra, 178 F.3d at 1076.  

 This Court concluded: 

In conclusion, the Equal Pay Act does not impose a strict prohibition 

against the use of prior salary.  Thus while we share the district court’s 

fear that an employer might manipulate its use of prior salary to 

underpay female employees, the court must find that the business 

reasons given by Allstate do not reasonably explain its use of that 

factor before finding a violation of the Act. 

Id. at 878 (emphasis added).  

Thus there is no statutory surrogate for actual intent to pay women less than 

men based on gender.  Amici argue for just such a surrogate--- the nationwide 
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statistics on a gender pay gap show intent to discriminate.  This Court again rejected 

any position that presumed historical discrimination prevents use of prior history as a 

defense.  This Court painstakingly rejected any attempt to limit the breadth of the 

“factor other than sex” defense by adding requirements and limitations the EPA does 

not impose.  Id. at 876-77.  As a result, the Panel concluded that the question of 

whether a salary differential based solely on prior earnings violates the EPA “was 

exactly the question presented and answered in Kouba.”  Opinion at 9.  In rejecting 

the argument that amici now rely upon, the Panel reasoned: 

It is true that Allstate, in setting an employee’s pay, considered factors 

other than prior salary...However, we did not attribute any significance to 

Allstate’s use of these other factors.  Rather, we focused on prior salary 

alone and determined that it would be a ‘factor other than sex’ within the 

meaning of the Equal Pay Act, provided that Allstate could show on 

remand that its use of prior salary was reasonable and effectuated some 

business policy. 

Id. (emphasis added). 

The Panel further noted that using other factors would not necessarily address 

the problem advanced by Plaintiff and the EEOC, citing an example where an 

employer considers other factors in the determination of pay but bases the differential 

solely on an employee’s immediately prior salary level.  Opinion at 10.  The Panel 

further noted that FCOE did consider educational level in setting Plaintiff’s pay, since 

it awarded her a stipend based on her master’s degree.  Id. n. 3.  The result in Kouba is 

exactly what the Panel ordered here: to remand for the district court to evaluate the 
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four business reasons offered by FCOE and determine whether the use of prior salary 

was reasonable.  The Panel correctly interpreted and applied Kouba. 

III. 

 

THE EQUAL PAY ACT IS CLEAR AND UNAMBIGUOUS IN ALLOWING  

A SALARY DIFFERENCE BASED ON “ANY OTHER FACTOR OTHER  

THAN SEX,” AND PLAINTIFF AND AMICI CURIAE ARGUE FOR AN  

IMPROPER JUDICIAL AMENDMENT 

The EPA is unambiguous.  It allows a defense if the pay differential was based 

on “any other factor other than sex.”  It has not been amended on this defense since 

enacted in 1963.  Congress surely could entertain the various policy contentions made 

here but there is no indication the organizations now supporting Plaintiff have ever 

made such an approach to the policymaking body, or if so, what its outcome was.  The 

legislative forum is designed to investigate and critically evaluate the contentions 

made here—that the gender-pay gap in the United States is due to gender-based pay 

discrimination and that a court must therefore presume that an applicant’s 

immediately prior job was infected with pay discrimination.  The courts are neither 

empowered nor equipped to conduct these investigations and process the data, 

perform the regression and causation analyses required to assess and quantify the role 

of illegal gender-based pay discrimination in contributing to the “gap,” and then draft, 

revise, debate, and vote on whatever changes the legislative committees believe are 

worth considering.  In other words, to legislate.  This Court should not accept the 

invitation to perform that legislative role, for several reasons:          
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First, the statutory defense in question is unambiguous.  “[A]ny factor other 

than a factor based on sex” is crystal clear in its meaning and is a complete defense if 

proven.  In its plain meaning, it allows women and men to be paid differently from the 

outset of their tenure so long as the pay difference is not based upon gender.  Congress 

itself had no difficulty with the EPA’s plain meaning, stating that the “factor other 

than sex” exception “‘makes clear and explicitly states that a differential based on any 

factor or factors other than sex would not violate this legislation.’”  Washington 

County v. Gunther, 452 U.S. 161, 170 n. 11 (1981), quoting 109 Cong. Rec. 9203 

(1963) (emphasis added); see Corning Glass Works v. Brennan, 417 U.S. 188, 196 

(1974).  As this Court has observed: “Salary differentials that stem from unequal 

starting salaries do not violate the Equal Pay Act if the original salary inequity can 

be justified by one of the four exceptions to the Equal Pay Act.”  Hein v. Oregon 

College of Educ., 718 F.2d 910, 920 (9th Cir. 1983) (emphasis added).  This Court in 

Kouba underscored the statutory defense with similar clarity:  “…a factor used to 

effectuate some business policy is not prohibited simply because a wage differential 

results.”  Kouba, 691 F.2d at 876 (emphasis added). 

Petitioner and amici brazenly attempt to rewrite the EPA by engrafting a 

qualification  that essentially reads: “Provided, however, that use of prior salary 

history alone does not qualify as a ‘factor other than sex’ under the terms of this 

statute.”  This Court declined the invitation to rewrite the EPA in this manner in 

  Case: 16-15372, 06/01/2017, ID: 10456443, DktEntry: 59, Page 12 of 22



 

 13 

Kouba, in two later published opinions reconfirming it (Maxwell and Stanley, both 

supra),  and again in the opinion in the instant appeal.  No principle of statutory 

construction supports Petitioner’s arguments, and none is cited.  The plain meaning of 

an unambiguous statute controls.  K-Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291–

292 (1988).  There is no need to look beyond the plain meaning to derive the 

“purpose” of the statute, and neither a court nor an administrative agency is allowed to 

do so.  K-Mart, supra, 486 U.S. at 291-92 (“‘If the statute is clear and unambiguous, 

“that is the end of the matter, for the court, as well as the agency, must give effect to 

the unambiguously expressed intent of Congress.”’”); Miranda v. Anchondo, 684 F.3d 

844, 849 (9
th

 Cir. 2012).  Surely Congress could endorse this position as a matter of 

national policy in wage setting by amending the EPA, but has never done so despite a 

divide among the courts of appeals. 

Second, the Supreme Court long ago noted the limited role the EPA gives 

judges in the evaluation of an employer’s salary policies.  Washington County v. 

Gunther, supra, 452 U.S. 161, 170-71 (unlike Title VII, which more broadly was 

intended to address discrimination in effect as well as purpose, the “factor other than 

sex” defense confines the Act’s operation to wage differentials attributable to sex, and 

“[u]nder the [EPA] the courts and administrative agencies are not permitted to 

‘substitute their judgment for the judgment of the employer…who [has] established 

and applied a bona fide rating system,’ so long as it does not discriminate on the basis 

  Case: 16-15372, 06/01/2017, ID: 10456443, DktEntry: 59, Page 13 of 22



 

 14 

of sex”); see Kouba, supra, 691 F.2d at 876 (this Court noted the potential for 

perpetuating gender-based wage differentials by allowing use of prior salary, but 

“[t]he ability of courts to protect against such abuse is somewhat limited, however…” 

because “[t]he Equal Pay Act entrusts employers, not judges, with making the often 

uncertain decision of how to accomplish business objectives.”).  Again, the EPA is not 

violated simply because persons of different genders are paid differently.  Hein, supra, 

718 F.2d at 920; Kouba, supra, 691 F.2d at 876.  The EPA is only implicated if the 

reason for the difference is gender.   

Third, the position sets up a conclusive presumption that is inconsistent with the 

EPA’s straightforward language.  To “presume” means “to take or suppose to be 

true…without examination or proof.”  Sapper v. Lenco Blade, Inc., 704 F.2d 1069, 

1072 (9
th
 Cir. 1983) (emphasis added).  Only the clearest statement of legislative 

intent could support a conclusive presumption of the type offered here: that prior 

salary figures in Plaintiff’s profession, or for that matter in any profession, are 

automatically the result of gender-based discrimination in setting prior salaries.  

Courts are not empowered to create presumptions that relieve a party of proving a 

claim with evidence.  See United Scenic Artists, Local 829, Broth. of Painters and 

Allied Trades, AFL-CIO v. N.L.R.B., 762 F.2d 1027, 1034 (D.C. Cir. 1985) 

(“Presumptions may...be established both by legislative bodies and by administrative 

agencies, but their validity depends as a general rule upon a rational nexus between 
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the proven facts and the presumed facts.”).  Importantly, neither a court nor an 

administrative agency can “ignore statutory language by creating a presumption on 

grounds of policy to avoid the necessity for finding what the legislature requires to be 

found.”  Id.  Yet this is precisely what Plaintiff’s supporters argue here: a conclusive 

presumption that an applicant’s immediately prior position was tainted with pay 

discrimination.  No evidence supports such a view, especially with respect to 

Plaintiff’s position with FCOE and her prior position in Arizona.  True, the EPA was 

enacted to eliminate gender as a motivating reason to pay women less than men for 

similar work.  But the statutory defense allowed would not permit a court to 

unilaterally disallow a gender-neutral reason for a difference in pay by presuming 

without proof that a math teacher’s pay in a prior position within a public school 

system in 2009 was marked by gender-discrimination (and in fact Plaintiff herself 

testified she was aware of no such discrimination in the immediately prior job).  

Plaintiff and the amici want to ignore the specifics of Plaintiff’s position to argue for a 

presumption of discrimination even if her own circumstances belie the presumption.  

A court would not be permitted to do so absent an express statutory directive that the 

defense is unavailable when using prior salary to calculate current pay. 

Fourth, the use of macroeconomic statistics to presume the discriminatory 

setting of this Plaintiff’s salary is not a justification to eliminate a gender-neutral 

defense in general or in the instant circumstances.  This judicial fiat would allow 
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Plaintiff to establish liability by depriving FCOE of its statutory defense for setting 

salaries based on gender-neutral reasons.  Not only is this a disregard of the EPA’s 

plain meaning, but the use of statistics to completely disallow a statutory defense is 

based on unsupported presumptions and suppositions.  The implied presumption that 

amici urge in this case cannot be assumed for this very reason; it is not based in 

“proven facts.”  The argument rests on the erroneous assumption that statistical 

studies, by themselves, are sufficient evidence of discrimination within FCOE.  Such 

an assumption, however, disregards any other entirely lawful factors as possible 

causes for any wage gap and ignores the need to assess the issue within the specific 

agency or firm for any meaningful inferences to be drawn.  See Steven Horwitz, Truth 

and Myth on the Gender Pay Gap, Foundation for Economic Education (March 30, 

2017), https://fee.org/articles/truth-and-myth-on-the-gender-pay-gap (“The consensus 

of those studies is that the clear majority of the gap is explained by skills, experience, 

and preferences.”); Milkovich, Newman, Gerhart, “Government and Legal Issues in 

Compensation,” ch. 17, Compensation (McGraw-Hill Irwin 2011) (“Statistical 

analysis needs to be treated as part of a pattern of evidence and needs to reflect the 

wage behaviors of specific firms.”)
2
  The categories used in the statistics are so broad 

                                           
2
 See also  Claudia Goldin, A Grand Gender Convergence: Its Last Chapter, 

American Economic Review, Vol. 104, No. 4, April 2014, 

https://scholar.harvard.edu/files/goldin/files/goldin_aeapress_2014_1.pdf. FCOE 

wants to make clear it is not taking the position that the gender pay gap in this country 

is itself a “myth” or that its causes are provably attributable to one reason or another.  
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in definition and geographical range that they may have no relation at all to Plaintiff’s 

positions as a math teacher (last position, in Phoenix) and math consultant (current 

position, in Fresno).
3
  Accordingly, to adopt the amicis’ position would be to find that 

any wage differential must be the product of historical gender discrimination, 

                                                                                                                                        

The point is that it is inapposite to the specific wage setting here.  The question of 

causes may be the subject of legitimate debate and is not easily reduced to formulas or 

assumptions, as all appear to agree there may be entirely lawful reasons for pay 

differentials, whether within the specific pay setting at issue or as reflected in 

aggregate national statistics, and if so the EPA is not implicated.  Hein, supra, 718 

F.2d at 920 (different starting salaries are not violative of the EPA if the reason for the 

difference is unrelated to gender); Kouba, supra, 691 F.2d at  876 (a factor designed to 

effectuate a business policy is not unlawful simply because a wage differential 

results).  FCOE’s position is that this Plaintiff has no claim because the FCOE had 

only one reason for her pay setting, and that reason was a “factor other than sex” and 

thus a complete defense under the EPA’s plain language.   
3
 The EEOC cites statistics such as a survey result from the Bureau of Labor Statistics 

stating the median weekly earnings of full-time wage and salary workers by “detailed 

occupation” and sex.  The statistical data is not limited to the relevant regions of 

California and Arizona, nor is it broken down by well-defined fields.  In fact, the 

EEOC relies upon pay differences in the general category of “Education, training and 

library occupations” with subfields including “other teachers and instructors.”  Such 

data has no relevance to establishing, much less presuming, discrimination in pay-

setting practices in Ms. Rizo’s circumstances or within FCOE’s policy.  By way of 

example, because the study defines occupations so broadly, the Bureau may 

categorize the Appellee, a math consultant at the County district level, and a part-time 

afterschool choir director at a local school in the same occupation, “other teachers and 

instructors.”  “Other” than what?  What types of positions are included?  The 

comparison simply is not apples-to-apples and does not analyze causes through proper 

regression analysis that could be related enough to apply to FCOE.  To presume that 

gender discrimination accounts for any gap would be to disregard all other factors 

embedded in these numbers, including differences in job positions, skills, experience, 

work hours, full-time or part-time status, and the employee’s preferences, among 

others.  This is why Kouba and the Panel decision, and circuits that follow a like 

course, are properly confined to the language of the EPA, leaving amending acts to 

analysis best and properly conducted within Congress.  
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regardless of any case-specific circumstance or properly conducted regression 

analysis.  Such a result is particularly problematic in this Plaintiff’s case, where the 

data does not relate in any discrete or probative way to her position, and where she 

admitted she was not treated any differently than male teachers in pay when she was 

employed in Arizona—the position used to set her salary with FCOE. 

Fifth, the use of macroeconomic statistics to attempt to establish that use of 

prior salaries is always discriminatory in essence applies a disparate impact analysis.  

There is no evidence here, even inferentially, of intent to discriminate or to use a 

gender-based factor in setting Plaintiff’s FCOE compensation.  Nor is there evidence 

that women in Plaintiff’s position are disproportionately suffering effects of 

discrimination—indeed, zero evidence supports this as previously argued in the main 

appeal.  Some men in her position are paid less than some women, some more—

plainly gender is not a basis for pay setting and no one argues it is other than to 

presume it.  Regardless, a disparate impact theory is not available under the EPA, 

which requires a showing of purposeful disparate treatment.  A wage differential 

based on a “factor other than sex” is exempt from EPA liability regardless of impacts.  

City of Los Angeles, Dept. of Water and Power v. Manhart, 435 U.S. 702, 710 n. 20 

(1978); Wernsing v. Dep’t of Human Services, State of Illinois, 427 F.3d 466, 469 (7th 

Cir. 2005). 
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Sixth, it is undisputed that Petitioner presented no evidence whatsoever that her 

own circumstances were plagued by historical gender-based pay discrimination.  

Indeed, she testified that she knew of no such discrimination in her prior teaching 

position in Arizona.  Lost in the presentation of Plaintiff and her supporters is any 

analysis of her specific circumstances and the presence or absence of discrimination in 

the setting of her salary.  This is the danger of presumptions, and why they must 

come, if at all, from legislating bodies and not courts.  A presumption here would 

throw aside the EPA’s express language and deprive FCOE of its sole defense, one 

that is not only consistent with the EPA, but firmly approved for the past thirty-five 

years by this Court.  In this case, for this Plaintiff, the defense is applicable and the 

remand order was properly couched.  

IV. 

CONCLUSION 

This Plaintiff has suffered no pay discrimination based on her gender.  FCOE 

set her pay  according to a set formula based on her prior position as a math teacher in 

Phoenix.  Not a shred of evidence has been put forth to support the position that 

FCOE used gender as a reason to set Plaintiff’s pay, or anyone’s pay for that matter.  

To presume so not only deprives FCOE of a defense allowed it under the EPA’s 

express terms, it also wholly ignores an employer’s reasonable reliance on Kouba, 

which has been the law of this circuit for the past 35 years.  A policy examination of 

the causes of pay gaps between women and men in the relevant years (2009-present) 

  Case: 16-15372, 06/01/2017, ID: 10456443, DktEntry: 59, Page 19 of 22



 

 20 

is not relevant to this Plaintiff’s pay circumstances at FCOE and has not been shown 

to be relevant.  Moreover, it is an analysis this Court is not equipped to, and should 

not, undertake, even if it could be deemed apposite to Ms. Rizo’s position.  The panel 

decision is correct and both Panel rehearing and rehearing en banc should be denied. 

Dated:  June 1, 2017 McCORMICK, BARSTOW, SHEPPARD, 

WAYTE & CARRUTH LLP 

 

 By: s/ Michael G. Woods 

 Michael G. Woods 

Timothy J. Buchanan 

Kelley B. Lowe 

Attorneys for Defendant and Appellant 
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