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PRELIMINARY STATEMENT 

The undisputed facts show that Plaintiff Jane Doe is an equity partner of Proskauer with 

all of the rights and privileges of a business owner as contemplated by the Supreme Court in 

Clackamas Gastroenterology Associates, P.C., v. Wells, 538 U.S. 440 (2003). At its core, 

Plaintiffs argument is that for a law firm to have owners it must be run by a committee of the 

whole, its profits must be shared in accordance with a pre-determined formula, and its partners 

must operate as autonomous, independent contractors who simply share space and divide 

expenses. That is not a formulation required by Clackamas; nor is it the partnership Plaintiff 

signed onto when she joined Proskauer. 

While not all Clackamas factors must be satisfied to find that Doe is a business owner, in 

this instance all of those factors point inexorably to that conclusion. Doe was admitted to the 

Firm by a vote of the partners; attends meetings and receives disclosures restricted to equity 

partners; has voted on an equal basis with other equity partners on dozens of matters in her four 

years at the Firm; has the right that only equity partners possess to run for the Firm's Executive 

Committee and for Chair of the Firm; runs the strategic and substantive aspects of her matters 

autonomously with little notice to, let alone approval of, the Executive Committee or her 

Department Chairs; is paid as an equity partner only through an allocation of Firm profits; shares 

in the responsibility for Firm losses; and contributes capital annually. If Doe were an employee, 

she would not be funding the Firm's business, have responsibility for its financial losses or enjoy 

these other rights. Taken as a whole, there is simply no basis on which Doe could be construed to 

be an employee under Clackamas and her filings are devoid of any evidence that when moving 

her practice to the Firm in 2013 she sought (or obtained) anything other 

than equity partnership in the Firm. 
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Doe ignores case law uniformly confirming that partners remain business owners even if 

they delegate certain duties to a committee, including the responsibility for allocating Firm 

profits. The management functions cited by Plaintiff as "supervision," or rules and regulations, 

that indicate "employee" status are in fact wholly in accord with arrangements among business 

owners under that doctrine, which is unsurprising given that Plaintiff takes issue with the most 

basic arrangements (such as notification of lengthy absences and uniform IT security) that allow 

law firm partners to work collaboratively, to serve the Firm's clients efficiently and effectively, 

and to comply with their business and ethical obligations. 

Plaintiff also does not satisfy the standard for obtaining discovery under Federal Rule of 

Civil Procedure 56( d), offering only vague and conclusory references to discovery that may be 

needed to "test the parties' contentions" and the implausible assertion that she cannot oppose the 

motion without discovery as to her own relationship with the Firm. Plaintiff's conclusory 

allegations simply do not warrant granting discovery on her status as a Firm partner. 

Finally, Plaintiff's contract claim fails because there is no allegation that the manner in 

which her profit allocations are determined is other than as set forth in the Firm's Partnership 

Agreement, and her remaining claims fail as a matter of law because they are duplicative of her 

contract claim. 

ARGUMENT 

I. THE FIRM IS ENTITLED TO SUMMARY JUDGMENT ON PLAINTIFF'S 
STATUTORY EMPLOYMENT CLAIMS 

Plaintiff's opposition fails to raise a material fact dispute as to her status as a business 

owner. Instead, she resists dismissal by arguing that the Court cannot decide that issue on 

2 
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summary judgment. (Opp. at 8.) 1 But none of the cases she cites even addresses a motion for 

summary judgment on that issue. 2 And she disregards the many cases that do grant summary 

judgment. See, e.g., Bowers v. Ophthalmology Grp. LLP, 648 F. App'x 573 (6th Cir. 2016); 

Bluestein v. Cent. Wis. Anesthesiology, S.C., 769 F.3d 944 (7th Cir. 2014); Solon v. Kaplan, 398 

F.3d 629 (7th Cir. 2005); Weir v. Holland & Knight, LLP, 34 Misc. 3d 1207(A), 943 N.Y.S.2d 

795 (Sup. Ct. N.Y. Cty. 2011); Kirleis v. Dickie, McCamey & Chilcote, P.C., No. 06CV1495, 

2009 WL 3602008 (W.D. Pa. Oct. 28, 2009), ajf'd, No. 09-4498, 2010 WL 2780927 (3d Cir. 

July 15, 2010). 3 

Plaintiff alternatively asks the Court to defer ruling on this motion and grant her full 

1 References to "Opp." are to Plaintiffs Memorandum of Points and Authorities in Opposition to 
Defendant's Motion for Summary Judgment and Motion to Dismiss (Doc. No. 22). 

2 The courts in those cases either did not reach the question of employee status, see Carey v. 
Foley & Lardner, LLP, 577 F. App'x 573, 578, n.3 (6th Cir. 2014) (Opp. at 8), encountered the 
question on a motion to dismiss, see Ghori-Ahmad v. US. Comm 'non Int'! Religious Freedom, 
969 F. Supp. 2d 1, 6 (D.D.C. 2013) (Opp. at 8-9); Panepucci v. Honigman Miller Schwartz and 
Cohn, LLP, 408 F. Supp. 2d 374, 376 (E.D. Mich. 2005), ajf'd, 281 F. App'x 482 (6th Cir. 2008) 
(Opp. at 14), or evaluated partial motions for summary judgment that did not squarely address 
employee status, see Sigala v. ABR of VA, Inc., No. GJH-15-1779, 2016 WL 1643759, at *5 (D. 
Md. Apr. 21, 2016) (Opp. at 9); Morales v. M Alfonso Painting Corp., No. 11 Civ. 1263, 2013 
WL 5289789, at *4 (S.D.N.Y. Sept. 19, 2013) (Opp. at 9). Only Mann v. Estate of Meyers, 61 F. 
Supp. 3d 508 (D.N.J. 2014) (Opp. at 9), denied summary judgment on the issue of employee 
status, but far from resembling a partner in a professional services firm, the plaintiff there was a 
"general manager and general sales manager" who was "awarded" shares in the car dealership 
where he worked. Id. at 515. Panepucci, where the court sent plaintiffs claims to arbitration 
after observing that the minimal facts available on a motion to dismiss partially supported both 
sides' views as to whether plaintiff was an employee, does not help Plaintiff either. 408 F. Supp. 
2d at 377. 

3 Other courts have concluded that the issue can be resolved even on a motion to dismiss. See, 
e.g., Mariotti v. Mariotti Bldg. Prods., 714 F.3d 761, 768 (3d Cir. 2013) ("Our review of the 
allegations of Plaintiffs amended complaint confirms that Plaintiffs status as a shareholder, a 
director, and a corporate officer gave him both substantial authority at MBP and the right to 
control the enterprise."). 

3 
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discovery on all issues. 4 But she has not proffered any basis on which to obtain discovery even 

on the threshold issue of her status, let alone full discovery. 

A. Plaintiff's Request for Discovery Should Be Denied 

To make the necessary showing under Fed. R. Civ. P. 56(d) that she "cannot present facts 

essential to justify [her] opposition," Plaintiff was required to: (1) "outline the particular facts 

[she] intends to discover and describe why those facts are necessary to the litigation"; (2) explain 

"why [she] could not produce the facts in opposition to the motion"; and (3) "show the 

information is in fact discoverable." Convertino v. US. Dep 't of Justice, 684 F.3d 93, 99-100 

(D.C. Cir. 2012). "Rule 56(d) does not require a court to deny a motion for summary judgment 

in order to permit a plaintiff to embark on discovery in the vague hope that [ s ]he will uncover 

something to substantiate speculative allegations." Turner v. US. Capitol Police, 34 F. Supp. 3d 

124, 137 (D.D.C. 2014) (Jackson, J.). 5 Here, Plaintiff falls well short of justifying her request 

for any discovery, much less full merits discovery. 

Plaintiff concedes, as she must, that she "has personal knowledge of her [ supposed] 

employment relationship with Proskauer" (Opp. at 15), yet she fails to "outline the particular 

facts" necessary to oppose summary judgment or explain "why [she] could not produce the 

facts" upon which she seeks to rely. Convertino, 684 F.3d at 99-100. Indeed, courts routinely 

reject Rule 56(d) requests where-as here-the information purportedly needed to oppose 

summary judgment is already in plaintiffs possession. See, e.g., Bowers, 648 F. App'x at 581 

4 The information Plaintiff claims is inaccessible to her (see Plaintiffs Declaration in Opposition 
to Defendant's Motion for Summary Judgment ("PlaintiffDecl.") (Doc. No. 22-2), ,i,i 51-52) is 
limited and none is germane to the question of whether she is a business owner. 

5 "It is also incorrect to conclude ... that district courts are supposed to grant Rule 56( d) requests 
more often than not." US. ex rel. Folliard v. Gov 't Acquisitions, Inc., 764 F.3d 19, 26 (D.C. Cir. 
2014). Rather, a court "should resolve each request based on its application of the Convertino 
criteria to the specific facts and circumstances presented in the request." Id. at 26-27. 

4 
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("[E]vidence that [plaintiff! was functionally an employee as opposed to a partner is not 

exclusively within [defendant's] control."); Boyd v. Guiterrez, 214 F. App'x 322, 323 (4th Cir. 

2007); Reshard v. Peters, 579 F. Supp. 2d 57, 68 n.11 (D.D.C. 2008) (requiring plaintiff to 

identify "probable facts not already available to her"). Insofar as Plaintiff relies on a limited 

number of other cases to defer summary judgment, those cases (unlike this case) concern 

information that was not in plaintiff's possession. 6 

Moreover, even if limited discovery as to her own status were warranted, the broader 

discovery she demands should be denied. In an effort to obtain such discovery, Plaintiff makes 

vague and conclusory allegations concerning her beliefs about how other partners at the Firm 

have been treated ( Opp. at 16, 18, 19, 21-23; Sanford Deel. ,r,r 5-11) 7 and then insists that she 

cannot "present substantial evidence beyond her own affidavit." (Opp. at 15.) The case law is 

clear, however, that even if evidence about how others were treated were relevant to the 

6 Plaintiff incorrectly relies on Foresta v. Centerlight Capital Mgmt., LLC, 379 F. App'x 44, 46-
47 (2d Cir. 2010), claiming that the court "addressed the very question at issue here." (Opp. at 
10.) But Foresta did not address whether the plaintiff was an employee, only whether three 
other individuals were independent contractors in circumstances where the plaintiff lacked 
information about whether the defendant controlled those workers, including "the manner and 
means by which those workers completed their tasks." 379 F. App'x at 46. Similarly, Gray v. 
LaHood, 917 F. Supp. 2d 120 (D.D.C. 2013) involved independent contractors claiming to be 
employees and turned on factors about which the plaintiff lacked knowledge, including "whether 
contracting out work is justifiable as a prudent business decision." Id. at 126. Plaintiff's reliance 
on Strother v. S. Cal. Permanente Med. Grp., 79 F .3d 859, 868 (9th Cir. 1996) and Coles v. 
Harvey, 471 F. Supp. 2d 46, 51 (D.D.C. 2007) is also misplaced. In Strother the district court 
erred by granting a motion to dismiss where the record was incomplete as to facts that are 
already before the Court on the Firm's summary judgment motion here, including "the method of 
compensation, the 'partner's' responsibility for partnership liabilities, and the management 
structure and the 'partner's' role in that management." 79 F.3d at 867. Likewise, in Coles, the 
court denied defendant's motion to dismiss claims that it jointly employed a temporary worker 
assigned by a third-party agency because the limited record did not disclose whether defendant 
or the agency held control over plaintiff. 471 F. Supp. 2d at 51. 

7 References to "Sanford Deel." are to the Declaration of David Sanford in Opposition to 
Defendant's Motion for Summary Judgment and for Discovery Pursuant to Federal Rule of Civil 
Procedure 56(d) (Doc. No. 22-3). 

5 
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threshold issue in this case, "conclusory assertion[s]" akin to those made here, fail to justify Rule 

56(d) discovery. 8 See Strang v. US. Arms Control & Disarmament Agency, 864 F.2d 859, 861 

(D.C. Cir. 1989) ("[D]esire to 'test and elaborate' affiants' testimony falls short."); Turner, 34 F. 

Supp. 3d at 137 (denying Rule 56(d) request where plaintiff stated that he "wishe[d] to discover 

any and all information surrounding the discipline administered to similarly situated employees 

over the past ten years, including their age"). 

B. Plaintiff Has Not Raised a Material Fact Dispute on Her Statutory Claims 

Plaintiff not only ignores the case law holding that business owners do not become 

employees simply because they delegate certain operational authority to an executive committee, 

she also does not dispute that she bargained for partnership in the Firm, is bound by the 

Partnership Agreement of the Firm, participated in the election of Committee members vested 

with responsibility for managing Firm business (including allocating the Firm's profits), and is 

eligible to serve on the Committee and as Chair of the Firm herself. Instead, she seeks to rely on 

conclusory allegations that the Firm has treated her as an employee. 

The D.C. Circuit has made clear, however, that a plaintiff opposing summary judgment 

cannot rely on "conclusory allegations in [her] own affidavit." See Hussain v. Nicholson, 435 

F.3d 359,365 (D.C. Cir. 2006); Greene v. Dalton, 164 F.3d 671,675 (D.C. Cir. 1999) (accepting 

"conclusory allegations as true ... would defeat as the central purpose of the summary judgment 

device."). A plaintiff must proffer actual facts, identify relevant individuals, and go beyond self

serving characterizations. See, e.g., Faison v. Vance-Cooks, 896 F. Supp. 2d 37, 67 (D.D.C. 

8 For example, Plaintiffs counsel's proclamation that Plaintiff "will seek to depose certain 
Executive Committee members and partners in order to discover information responsive to the 
topics identified herein" (Sanford Deel. ,r 12) fails to justify her request for 56( d) discovery. See 
Messina v. Krakower, 439 F.3d 755, 762 (D.C. Cir. 2006). 
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2012). 9 Doe's factual assertions here fall well short in all material respects. 

Furthermore, glaringly absent from Plaintiff's opposition is any attempt to distinguish the 

multitude of Clackamas cases the Firm cited in its moving brief that directly contradict her claim 

that she is an employee. 10 (Moving Br. at 21-30.) 11 Her relationship with the Firm is readily 

distinguishable from the relationships at issue in each of the cases she relies on, many of which 

pre-date Clackamas and therefore apply tests for employment that do not apply here. (Opp. at 

9 The Faison court found that plaintiff's declaration was not sufficient to avoid summary 
judgment where it made "no attempts whatsoever to describe the content of ... e-mails or to 
describe what, exactly, [her supervisor] has said to 'berate' her ... (or to provide any detail 
regarding the frequency, location, or witnesses to these discussions in support of her allegation 
that they were 'public')." 896 F. Supp. 2d at 67. See also Latson v. Sessions, Nos. 14-371 
(RBW), 14-1892 (RBW), 2017 WL 943896, at *8 n.7 (D.D.C. Mar. 9, 2017) (granting summary 
judgment where plaintiff made conclusory allegations "that the Bureau 'selected the same 
implicitly biased majority white Board members for their hiring process, and that their implicit 
biases affected their decision making."'); Wilson v. LaHood, 815 F. Supp. 2d 333, 339 (D.D.C. 
2011), aff'd, No. 11-5323, 2013 WL 1164130 (D.C. Cir. Mar. 4, 2013) (same, where "[Plaintiff] 
alleges that other employees ... did not have to pass any sort of proficiency test" but did "not 
actually identify any such employees" or "explain how such unnamed employees were similarly 
situated."). 

10 Plaintiffs reliance on the I I-factor test set forth in Spirides v. Reinhardt, 613 F.2d 826, 829 
(D.C. Cir. 1979) is misplaced. The Spirides factors and the other factors at issue in the cases 
Plaintiff cites are used to evaluate independent contractor or joint employer relationships. See, 
e.g., Ghori-Ahmad v. US. Comm. on Int'! Religious Freedom, 969 F. Supp. 2d 1, 6 (D.D.C. 
2013) ("In Spirides, the D.C. Circuit explained that distinguishing employees from independent 
contractors in Title VII cases involves 'analysis of the "economic realities" of the work 
relationship."'). Plaintiff does not explain how these factors are relevant to the owner-employee 
context, nor does she argue that any particular factor used in these cases supports her position. 

11 References to "Moving Br." are to Defendant's Statement of Points and Authorities in Support 
of Motion for Summary Judgment and Motion to Dismiss (Doc. No. 17). 
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13) 12 See Simpson v. Ernst & Young, 100 F.3d 436, 441-42 (6th Cir. 1996) (plaintiff"had no 

vote for the chairman or the members of the Management Committee"); Caruso v. Peat, 

Marwick, Mitchell & Co., 717 F. Supp. 218,219 (S.D.N.Y. 1989) (plaintiff was, among other 

things, "prohibited from ... contributing to or having an interest in the capital of [defendant]" 

and "holding the positions of Chairman and Deputy Chairman"); Magnotti v. Crossroads 

Healthcare Mgmt., LLC, 126 F. Supp. 3d 301, 307 (E.D.N.Y. 2015) (motion to dismiss denied; 

pharmacist was "paid as a salaried employee" and had no voting authority). 13 

1. Plaintiff Fails to Dispute That the Firm Did Not Hire Her, Cannot 
Fire Her and Does Not Set Rules and Regulations That Control Her 

Despite her contention that a vote was not necessary for her to be admitted to the 

partnership, Plaintiff concedes that she was "extended a written offer of partnership"-not 

employment (Plaintiff Decl. ,r 2), that she agreed to the Partnership Agreement (Pl. Resp. ,r,r 12, 

12 The other cases Plaintiff cites are even less germane. In Rosenblatt v. Bivona & Cohen, P. C., 
969 F. Supp. 207 (S.D.N.Y. 1997) (Opp. at 13), the "parties agree[d] that plaintiffs employment 
was at-will, thereby precluding his classification as a non-employee partner." Id. at 214-15. 
And in Puckett v. McPhillips Shinbaum, No. 2:06-CV-1148, 2010 WL 1729104 (M.D. Ala. Mar. 
30, 2010, adopted, 2010 WL 1729096 (M.D. Ala. Apr. 28, 2010) (Opp. at 14), the court was 
"reluctant" to grant summary judgment on the grounds that the ADEA did not apply to a law 
firm, but instead granted summary judgment on the merits of the plaintiff/non-lawyer's claims. 
Id. at *6-8. 

13 The court's decision to allow limited discovery on the plaintiffs' status in Campbell v. 
Chadbourne & Parke LLP, No. 1 :16-cv-6832 (JPO), 2017 WL 2589389 (S.D.N.Y. June 14, 
2017), does not mandate the same result here. Plaintiff in this case-who purports to rely 
heavily on allegations concerning her own relationship with the Firm-fails to identify the 
specific facts needed to oppose summary judgment ( even though they are in her possession) and 
fails to explain why she cannot, herself, produce such information as she was required to do in 
order to obtain 56(d) discovery. Convertino, 684 F.3d at 99-100. In Campbell, Judge Oetken 
made clear that "[i]fDefendants are right [as to the plaintiffs partner status], the case cannot 
proceed." 2017 WL 2589389, at *2. Here, as shown below, the undisputed facts about 
Plaintiffs status show that Defendant is right. Accordingly, "application of the Convertino 
criteria to the specific facts and circumstances presented [here]," US. ex rel. Folliard, 764 F.2d 
at 26, compels the dismissal of Plaintiffs claims. 
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91; Opp. at 42), 14 and that the Firm's partners in fact voted to admit her before she actually 

became a partner (Plaintiff Deel. ,r 2). In Plaintiffs view, this amounted to a hiring because she 

was allegedly told that a favorable partnership vote "was a proforma exercise." (Id.) Even if 

that were true, it would not raise a material fact dispute. Plaintiff met with more than 40 

partners, her proposed admission to the Partnership was presented to and approved by partners in 

the- Department and her admission was recommended by the Executive Committee, all 

before the Firm's equity partners voted to admit her. Before voting on Plaintiff, her practice and 

the terms of her admission were described to the equity partners. Indeed, the agreed upon terms 

of admission of proposed lateral partners are provided only to equity partners. (Leccese Reply 

Deel. ,r 4.) 15 In fact, the Partnership Agreement requires that partners be admitted only by a vote 

of the partnership. Had Plaintiff not received the requisite number of votes she could not have 

become a partner. 16 

Nor does the fact that under her initial 2013 Agreement Plaintiff agreed that under certain 

circumstances she could be expelled by a vote of the Executive Committee, a fact disclosed to 

and approved by the Partnership (Leccese Reply Deel. ,r 4.), suggest that she is an employee. 

That process bears no resemblance whatsoever to the right of an employer to unilaterally fire an 

employee. See Bragg v. Orthopaedic Assocs. of Va., No. 2:06-cv-347, 2007 WL 702786, at *4 

14 References to "Pl. Resp." are to Plaintiffs Response to Defendant's Statement of Material 
Facts (Doc. No. 22-1 ). 

15 References to "Leccese Reply Deel." are to the accompanying Reply Declaration of Joseph M. 
Leccese, Esq. in Support of Defendant's Motion for Summary Judgment, dated August 28, 2017. 

16 Insofar as Plaintiff claims that she signed her individual agreement with the Firm before the 
partnership vote took place, this does not raise a material fact dispute. Even if true, this does not 
alter the indisputable fact that Plaintiff did not, and could not, become an equity partner until she 
received a favorable vote under the Partnership Agreement. (See Declaration of Joseph M. 
Leccese, Esq. in Support of Defendant's Motion for Summary Judgment, dated June 13, 2017, 
("Leccese Deel.") ,r 46.) 
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(E.D. Va. Mar. 2, 2007) ("The plaintiff was not merely someone who could be fired at the whim 

of a supervisor."); Cronkhite v. Unity Physician Grp., P.C., No. 1:05-CV-1577-SEB-JMS, 2007 

WL 1035091, at *7 (S.D. Ind. Mar. 30, 2007) ("It is clear ... that [plaintiff! was not an at-will 

employee, but instead benefitted from heightened job security that non-shareholder physicians 

did not."). 

With respect to rules and regulations, Plaintiff complains that the Firm sets rules 

regarding case management procedures, completion of performance evaluations, submission of 

time records, billings and collections, as well as "picayune details of partner work," such as the 

content of letters and dictating how documents should be saved on the Firm's computer system. 

(Opp. at 17; PL Deel. ,i 27.) But these conclusory assertions are not sufficient to avoid summary 

judgment. See Greene, 164 F.3d at 675. These policies-which the Executive Committee 

develops pursuant to its delegated authority under the Partnership Agreement-permit the Firm 

to operate as a single entity, and the absence of such policies would potentially expose the Firm 

to ethical and business conflicts and risks. Certainly, insofar as Plaintiff complains about 

requirements that correspondence to clients follow a consistent format or that documents be 

saved to the Firm's document management system, such measures are nothing more than 

"procedures ... designed to ensure uniformity and consistency among the many attorneys at [the 

firm]." Kirleis, 2009 WL 3602008, at *19. Plaintiff also fails to provide any factual detail to 

support her claim that such policies create a material fact dispute; nor does she address the case 

law holding that an owner is not converted to an employee simply because management 
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authority is delegated a committee of co-owners. (Moving Br. at 27.) 17 

2. Plaintiff Fails to Dispute That the Firm Does Not Supervise Her 

Plaintiff does not genuinely dispute that she "files court documents and advises clients" 

without oversight (Pl. Resp., 103), that she sets her own priorities and schedule (id , 105), or 

that she may come and go as she pleases (id , 108). Instead, she argues, based on the Executive 

Committee's year-end memoranda to partners, that she is subject to supervision because the Firm 

expects her to bill at least. hours per year and therefore "dictates the hours that [she] must 

work." (Id , 29). Plaintiff, however, offers no authority or analysis explaining why a common 

expectation among business owners as to their productivity converts them into employees. 

Additionally, Plaintiff misrepresents the Committee's memoranda, which do not set any 

mandatory number of hours and only "ask that any partner who has billed fewer than. hours 

to clients ." (See, e.g., Leccese Deel. Ex. 7 at 2.) Not 

only is this request explicitly optional, but the submission of a report in the first instance is 

entirely at the option of the individual partner. (Id at 1.) Further, productivity expectations are 

clearly distinguishable from daily start and stop times or weekly schedules common to 

employees. 

Moreover, Plaintiff refers only to a single unidentified alleged instance in which she 

claims her work was "dictated, directed, reviewed, and supervised by other Firm partners." (Pl. 

Deel., 36). In failing to provide any detail at all concerning the identity of the matter, the 

manner in which her work supposedly was dictated, or by whom, she has simply failed to 

17 Plaintiff also does not dispute that members of the Executive Committee and the Firm's 
Chairman are subject to the same rules and regulations that Plaintiff contends are indicative of an 
employment relationship. See Kirleis, 2009 WL 3602008, at *21 (granting summary judgment 
where "[a] reasonable juror could not find plaintiff to be an employee based upon rules and 
regulations governing every attorney handling the Firm's largest client's cases, including 
attorneys who plaintiff claims are her employers on the Executive Committee."). 
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respond adequately to the Firm's motion. 18 

Finally, Plaintiff argues that she is an employee because the Firm "supplies and controls 

the tools that partners are required to use to perform their work." (Opp. at 17.) Plaintiff does not 

explain why uniformity in information technology and software security renders her an 

employee. She instead misplaces reliance on one of the factors considered relevant to a different 

question-whether someone is an independent contractor or an employee. See Spirides, 613 

F.2d at 832. Even if this factor were relevant, it indicates that Plaintiff is an owner, not an 

employee, because as an equity partner of the Firm, she shares in ownership of these tools and is 

allocated a share of their depreciation. See N.Y. P'SHIP LAW§§ 12, 50. 

3. Plaintiff Fails to Dispute That She Does Not Report to Anyone 

Plaintiff relies heavily on the notion that because she is required to "submit daily time 

records" and "billings and collections" records (Opp. at 18) she is "reporting to" the Executive 

Committee. This contention fails because: (1) Plaintiff agreed that fees for her legal work are 

partnership revenue (Leccese Deel. Ex. 1 § 11); (2) the Firm's partners have tasked the 

Executive Committee with managing this type of information and with coordinating the conduct 

of the partnership generally (id. § 5(c)), thus Plaintiffs obligation to provide this information 

stems not from the Firm's supposed right to control her work but from the partners' delegation of 

authority to the Committee to manage the affairs of the Firm; and (3) Plaintiff has a fiduciary 

duty to provide her partners with this information. See Weir, 34 Misc. 3d 1207(A), at* 11 ("A 

law firm partner may thus breach his or her fiduciary duty by failure to record, or to facilitate the 

18 With respect to Plaintiffs statements that the Firm's Chairman threatened to "fire" one of her 
clients (Plaintiff Deel. ,r 35) and that a Department Co-Chair told her to give legal advice with 
which she did not agree (id.), Plaintiff does not provide detail regarding the threat to "fire" her 
client ( or that it could have been or was done) or that she was actually compelled to give any 
particular advice. 
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firm's collection of fees for, billable hours for work performed while a partner at the firm."). 19 

Plaintiff also contends that her monthly reports on the status of "her and her team's 

cases" (Opp. at 18) are indicative of a reporting relationship. However, she fails to disclose that 

these reports relate to her role as head of the Firm's Washington D.C. 

practice and pertain to the Firm's ability to share information across offices and anticipate 

staffing needs in order to be able to effectively deploy resources. (Compl. 1 17; Leccese Reply. 

Deel. 1 5.) Plaintiff also purports to rely on the fact that, at times, she notified the Firm of her 

need to take leave and recorded the leave in the Firm's timekeeping system. (Plaintiff Deel. 1 

30.) But Plaintiff has failed to demonstrate that she was required to do either of these things. Of 

course, partners who expect to be away from the Firm for extended periods should, in the interest 

of providing Firm clients with uninterrupted service and keeping their fellow partners abreast of 

their whereabouts, provide notice of such an absence. In any event, Plaintiff has recorded over 

1,390 hours out of the office since she joined the Firm, and, other than simply recording this time 

after the fact, she certainly has not "reported" all of those instances to the Executive Committee, 

much less actually sought permission to be out. (Leccese Reply Deel. 18.) 

Plaintiff also argues that a partner's year-end memorandum is an "annual written 

performance evaluation." (Opp. at 18.) But, as previously noted, the reports to which she refers 

are indisputably optional reports prepared by a partner about herself to ensure that the Executive 

Committee has a complete understanding of her contributions to the Firm before making 

allocation decisions. (Leccese Deel. Exs. 7-9 at 1 ("[W]e ask each of our partners to prepare 

19 Plaintiffs assertion that the Executive Committee "threatens to withhold pay" from partners 
who do not submit timekeeping and billing records (Plaintiff Deel. 133) does not come close to 
raising a material fact dispute as to whether Plaintiff is an employee. It is a sensible consequence 
that a partner's failure to timely create and collect partnership revenue would affect her sharing 
of partnership profits. 
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year-end reports ... " and "[w]hile the decision to prepare a report is yours, as our Firm grows, 

these reports have become increasingly important in our partner allocation decisions ... ").) 

4. Plaintiff Fails to Dispute That She Has the Right to Influence the Firm 

Plaintiff wholly ignores the case law cited in the moving brief holding that the delegation 

of authority to an executive committee does not render the other partners employees. See 

Kirleis, 2009 WL 3602008, at *23 (simply because "[m]embers of the Executive Committee 

hold more operational authority and power delegated under the By-Laws ... does not make the 

other attorneys in the firm ... 'employees."'); Moving Br. at 27. She also disregards that the 

Executive Committee and the Firm's Chair are elected by the partners (Pl. Resp. ,r 30); that at 

least two sevenths (2/7) of the Committee changes each year (Leccese Deel. Ex. 1 §§ 7(a)(b)); 

that she has a right to vote for those individuals and seek election to those positions herself (Pl. 

Resp. ,r,r 33, 35-36); that the Committee has been delegated responsibility for Firm management 

(id. ,r 28), and that she has the right to vote on a variety of Firm actions, including partner 

admissions and expulsions (id. ,r,r 14-17). 20 Since the membership of the Committee changes 

each year, it is not a self-perpetuating group of managers like those present in some of the cases 

on which she relies. See E.E.O.C. v. Sidley Austin Brown & Wood, 315 F.3d 696 (7th Cir. 2002) 

(Opp. at 13); Simpson, 100 F.3d at 443-44 (Opp. at 13). In short, conclusory allegations that the 

elected Executive Committee exercises its authority to manage the affairs of the Firm as 

provided in the Partnership Agreement hardly call into question the business owner status of an 

equity partner such as Plaintiff. 

Likewise, Plaintiff does not dispute that she can and does vote on matters for which the 

20 Plaintiff also does not dispute that the Partnership Agreement limits the extent to which 
Executive Committee membership can be concentrated in a single department or office (Pl. 
Resp. ,r 40) and that women have served on the Committee in the majority of years in which she 
has been a partner (id. ,r,r 41-42). 
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Partnership Agreement creates voting rights. 21 In Plaintiffs skewed view, any partner in a 

partnership of three or more must be an employee simply because she could be outvoted by her 

fellow partners. This, of course, is not the law. See, e.g., Solon, 398 F.3d at 634 ("Nor does 

[Plaintiffs] contention that he was outvoted undermine the conclusion that he was an 

employer."); see also Kirleis, 2009 WL 3602008, at *22 (noting that where authority is delegated 

to a small group of partners "this reality does not render every other partner in the firm an 

employee even though he or she retains most of the indicia of ownership and control."). 22 

Finally, Plaintiff argues that, as an employee might, she has simply "consented to the 

employer's control." (Opp. at 12, n.8.) This, however, overlooks fundamental differences 

between Plaintiff and an employee: as an equity partner Plaintiff is eligible to run for election to 

the Executive Committee and can run for Chair; she has the right to vote on an equal basis with 

all other equity partners, including for individuals who serve on the Executive Committee and as 

21 Firm records show that Plaintiff has cast a vote 30 times on the admission of partners, and has 
also cast a vote on amending the Partnership Agreement to extend the term of the Firm's Chair. 
Partners at the Firm have also voted on matters such as adopting a cash balance plan for partners 
and changing the Firm's optional service plan. The Firm's partners also voted against a measure 
proposed by the Executive Committee that would have amended the Partnership Agreement to 
permit the Executive Committee to designate an attorney as an "International Partner" without a 
vote of the equity partners. Thus, International Partners can only be designated by a vote of the 
equity partners. (Leccese Reply Deel., 7.) 

22 Plaintiffs conclusory assertion that the Firm provides partners with only "limited disclosures" 
of the Firm's financial information also fails. As the accompanying Reply Declaration of Joseph 
Leccese makes clear, Firm partners receive extensive financial information on at least a monthly 
basis, including staffing numbers, billable hours, productivity, hourly rates, realization, accrual 
revenue, net income, billings and collections, inventory of work, expenses, hours billed, and 
other financial data about the Firm. (Leccese Reply Deel. 18.) 
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the Chair; and she has exercised her right to vote repeatedly. 23 

5. Plaintiff Fails to Dispute That the Parties Intended She Be Treated as 
a Business Owner 

Plaintiff concedes that the only agreements between the parties are her individual 

agreement and the Partnership Agreement. Those agreements unequivocally establish her status 

as a business owner. (Pl. Resp. ,r,r 12-13, 91; Opp. at 42). Indeed, nowhere in these governing 

documents is there even a hint, much less evidence, that Plaintiff was to be treated as an 

employee. 24 Plaintiff, of course, attends partner meetings and votes on matters that only equity 

partners can vote on, further confirming the parties' intent that she be deemed a business owner. 

Furthermore, Clackamas and its progeny provide no support for Plaintiff's arguments that she is 

an employee because the Firm prohibits discrimination and trains partners on the Firm's anti

discrimination policies or because the parties did not expressly agree to exempt her from the 

employment statutes. 

6. Plaintiff Fails to Dispute That She Shares in the Firm's Profits, Losses 
and Liabilities 

Plaintiff does not address numerous Clackamas cases reflecting that a variable portion of 

profits, even when tied to performance, is no less a share of profits than compensation 

23 Plaintiff incorrectly relies on Mann, 61 F. Supp. 3d at 531 (Opp. at 21) for the notion that the 
right to vote for members of the Executive Committee is not sufficient to establish influence. 
The plaintiff in that case was a manager awarded shares in the auto dealership where he worked, 
which was controlled by a single individual who had hired the plaintiff, held 2/3 of the shares, 
and served as the sole member of the board of directors. The plaintiff had not participated in the 
selection of that individual, nor had he delegated any authority to that individual. 

24 Plaintiff's individual agreement refers to her becoming a partner in the Firm pursuant to the 
Partnership Agreement (Leccese Deel. Ex. 10 at 1, ,r,r 1, 2, 4), receiving a draw from partnership 
profits (id. at 1, ,r 2), and making capital contributions (id. at 1, ,r 4). The Partnership Agreement 
addresses these aspects of the parties' relationship and provides additional rights that are 
completely incompatible with an employment relationship. 
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determined by fixed percentages or other more formulaic means. 25 Plaintiff has identified no 

source for her compensation other than an allocation of Firm profits. Indeed, Plaintiff concedes 

that the Partnership Agreement provides for the allocation of profits each year, that she has been 

allocated, as a partner, of the Firm's profits since she became a partner (Pl. 

Resp. ,i,i 93-95, 97, 100) and that her profit allocations are reported on a Schedule K-1 (id. ,i,i 74-

75, 110). Nor do the cases she relies on support her position.26 Rather, the cases make clear that 

partners can agree to a method by which their contributions (and thus their allocation of profits) 

will be determined, even if not tied to a fixed percentage interest. See His hon v. King & 

Spalding, 467 U.S. 69, 79 n.3 (1984) (Powell, J., concurring) ("Divisions of partnership profits, 

unlike shareholders' rights to dividends, involve judgments as to each partner's contribution to 

the reputation and success of the firm. This is true whether the partner's participation in profits 

is measured in terms of points or percentages, combinations of salaries and points, salaries and 

bonuses, and possibly in other ways."). 

Plaintiff also does not dispute that she contributes a percentage of her annual profit 

allocation to the Firm's capital (Pl. Resp. ,i,i 44, 92), that she is entitled to a return on that capital 

25 See, e.g., Bowers, 648 F. App'x at 579 (plaintiff shared in profits where she received 
"additional compensation based on her own production"); Schmidt v. Ottawa Med. Ctr., PC, 322 
F.3d 461,467 (7th Cir. 2003) (the division of partnership profits commonly "reflects each 
partner's economic contributions to the firm"); Kirleis, 2009 WL 3602008 at *25 ("[O]ne would 
not expect all equity partners at a large partnership law firm to receive equal shares of the 
profits."); Cronkhite, 2007 WL 1035091, at *10 n.10 ("[T]he Board's discretion does not change 
the fact that [plaintiff] did in fact share in the company's profits."). 

26 Both Mann, 61 F. Supp. 3d at 530, and Caruso, 717 F. Supp. at 222, involved plaintiffs who 
were paid based on their job performance, not allocated a share of profits based on their 
contributions as business owners. Nonetheless, neither court made a conclusive finding on this 
factor. The Mann court simply called the situation "muddled" where a long-time general 
manager was rewarded with an equity stake but received performance bonuses rather than 
shareholder distributions. 61 F. Supp. 3d at 530. The Caruso court found the factor was "not 
clear" where a consultant's compensation was based on his "performance, responsibility, and 
tenure with the firm." 717 F. Supp. at 220,222. Neither method of compensation bears any 
resemblance to the Firm's allocation of partnership profits to Doe. 
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(id. 145), and that she is responsible for losses of the Firm (id. 147). In stark contrast to 

Plaintiffs circumstances, employees do not fund their employer's business, nor are they 

responsible for sharing in their employer's financial losses.27 

For all of the reasons explained above, Plaintiff is not an "employee" entitled to sue 

under the statutes on which she relies in Counts I through VIII of the Complaint. 

II. DOE'S COMMON LAW CLAIMS SHOULD BE DISMISSED 

It is a fundamental tenet that a court may not rewrite a contract that sets forth the parties' 

agreement. See Slatt v. Slatt, 64 N.Y.2d 966,967 (1985). 28 Yet that is exactly what Plaintiff 

would have the Court do here. 29 Plaintiff alleges she was harmed by not receiving a larger share 

of partnership profits and she urges the Court to disregard the terms of the Partnership 

27 Counts VII and VIII of the Complaint, alleging discrimination under the Maryland Equal Pay 
for Equal Work Act ("MEP A"), should be dismissed for additional reasons as well. Plaintiff has 
not identified any language in MEP A or any legislative intent to support its extraterritorial 
application. Nor has Plaintiff cited a single case analyzing MEPA, let alone applying it to non
Maryland citizens or alleged discriminatory acts that did not occur in or impact the state of 
Maryland. Rather, Plaintiff relies entirely on cases that interpret the Maryland Wage Payment 
and Collection Law ("MWPCL"), a different statute that protects against the non-payment of 
wages, rather than employment discrimination. The holdings in those cases are limited to the 
MWPCL, and in any event are inapposite because they turned on the MWPCL's use of the term 
"employ" as part of the definition of "employer." Whereas the MWPCL defines "employer" as 
"any person who employs an individual in the State or a successor of the person," MEP A defines 
"employer" as "a person engaged in a business .. .in the State" and does not turn on whether the 
employer "employs" an individual in Maryland. Compare Md. Code Ann., Lab. & Empl. § 3-
501 (b) with§ 3-30l(b)(l). Had the legislature intended to apply the definition of an "employer" 
from the MWPCL to MEP A it would have done so; but it did not. 

28 The choice of law provision set forth in the Partnership Agreement applies to all of Doe's 
common law claims. Doe cannot avoid a choice of law provision to which she agreed by 
recasting her contract allegations in tort. In fact, this Court, in Fuentes-Fernandez & Co., PSC v. 
Corvus Group, Inc., 174 F. Supp. 3d 378, 386-87 & 393-94 (D.D.C. 2016), applied the choice of 
law provision set forth in the parties' contract to plaintiffs common law claims, including a 
fraudulent inducement claim, noting only that "even if the Court were to consider plaintiffs 
claims under D.C. law, it would fail for the same reasons." Id. at 394 (emphasis added). 

29 Indeed, section C of Doe's Complaint (Comp. 1131-58), which she titles "Proskauer's 
Unlawful Acts and Omissions" is dedicated almost exclusively to her allocation of Firm profits. 
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Agreement, which confer on the Executive Committee the right to allocate profits as it considers 

appropriate. Instead Plaintiff would prefer that she be compensated based only on a few cherry

picked metrics. But that is not the agreement she signed. Her fallback attempt to rely on 

allegations of alleged discrimination to salvage her legally deficient common law claims is 

equally unavailing. 30 

A. Doe's Breach of Contract Claim Should Be Dismissed 

1. The Court Should Not Rewrite the Partnership Agreement 

Plaintiff does not dispute, because she cannot, the clear and unambiguous terms of the 

Partnership Agreement that delegate to the Executive Committee the authority to set profit 

allocations, and that entitle no partner to any amount certain in any given year. Nor does 

Plaintiff contest that she received profit allocations each year since she joined the Firm. Rather, 

she urges this Court to invalidate ex post facto the terms to which she agreed because she is 

dissatisfied with these allocations. Yet, she cannot state a breach of contract claim on these 

allegations because, as courts have often held, "[t]he best evidence of what parties to a written 

agreement intend is what they say in their writing." NCSPlus, Inc. v. WBR Management Corp., 

37 Misc. 3d 227, 235, 949 N.Y.S.2d 317, 324 (Sup. Ct., N.Y. Cty. 2012) (quoting Slamow v Del 

Col, 79 N.Y.2d 1016, 1018 (1992)); see also Cruden v. Bank of New York, 957 F.2d 961,976 

30 Plaintiff's Rule 8 argument should be rejected for two reasons: First, it is not the function of 
Rule 8 to permit pleading-as Plaintiff has done here-of duplicative consistent causes of action 
based on identical underlying factual allegations. See, e.g., Maxus Leasing Group, Inc. v. 
KobelcoAmerica, Inc., 2007 WL 655779, at *4 and n.12 (N.D.N.Y. Feb 26, 2007) (rejecting 
plaintiff's argument that Rule 8( e) permitted him to plead multiple common law claims based on 
identical facts; "tort causes of action cannot coexist with a seemingly consistent contract claim 
based on identical allegations"). Second, Plaintiff's argument is foreclosed by her own 
admissions concerning the validity and scope of the Partnership Agreement and Plaintiff's 
individual agreement, confirming that there are no claims independent of the contract that could 
lie. See, e.g., Cereus Prod. Dev., Inc. v. Boom LLC, No. 14 Civ. 4292(PAC), 2015 WL 3540827, 
at *8 (S.D.N.Y. Jun. 5, 2015) (denying plaintiff leave to replead under Rule 8(d) where 
misappropriation and unjust enrichment claims were duplicative of breach of contract claim). 
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(2d. Cir. 2001) ("A court may neither rewrite, under the guise of interpretation, a term of the 

contract when the term is clear and ambiguous, nor redraft a contract to accord with its instinct 

for the dispensation of equity upon the facts of a given case.") (internal citations omitted). This 

is particularly true when evaluating an agreement among members of a partnership, who have 

voluntarily entered into a self-governing, jointly-owned business venture and have agreed on the 

manner by which partnership profits will be allocated. In that regard, "[i]t has long been the law 

of [New York] that the members of a partnership may include within their written contract any 

agreement they wish concerning the sharing of profits and losses ... and other matters[.]" Urban 

Archaeology Ltd. v. Dencorp Invs., Inc., 12 A.D.3d 96, 102, 783 N.Y.S.2d 330,334 (1st Dep't 

2004). 

Since the Firm's Partnership Agreement provides that the Executive Committee will 

allocate the Firm's profits each year in its discretion, the Court must dismiss Doe's breach of 

contract claim, which is predicated solely on her dissatisfaction with her allocations. See, e.g., 

NCAS Realty Mgmt. Corp. v. Nat'l Corp.for Housing, 143 F.3d 38, 45 (2d Cir. 1998) ("When a 

partnership agreement contains clear and unambiguous terms, New York courts enforce the plain 

meaning of those terms, without resorting to extrinsic aids of interpretation, or rewriting those 

terms."); Silverman v. Caplin, 150 A.D.2d 673, 674, 541 N.Y.S.2d 546, 547 (2d Dep't 1989) 

("If. . .it is evident that a written partnership agreement is a complete expression of the parties' 

intention, the language of the partnership agreement controls and will not be questioned."). 

2. Plaintiff Cannot State a Breach of Contract Claim by Relying on 
Alleged Statutory Violations 

Plaintiff cannot cure the defects in her breach of contract claim ( or any of her common 

law claims) by injecting conclusory allegations of discrimination. As courts have recognized, 

plaintiffs-including law firm partners-may not repackage discrimination claims as breach of 
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contract claims. For example, in Carey v. Foley & Lardner, LLP, No. 321207, 2016 WL 

4203435 (Mich. Aug. 9, 2016), a partner alleged that the defendant law firm breached its 

partnership agreement by discriminating against him on the basis of gender, race and age in 

determining his compensation. Id. at * 1. The court affirmed dismissal of plaintiff's breach of 

contract claim, finding that there was no breach where the partnership agreement provided that a 

firm committee would compensate plaintiff in its "sole" or "absolute" discretion. Id. at *9 

("There is no language in the agreement that entitles plaintiff to a specified level of 

compensation or that the amount of compensation be determined in the manner preferred or 

advocated by plaintiff."). Doe's argument, based on the same premise, likewise fails. 

Other courts have also dismissed similar claims by attorneys. See, e.g., Beesen-Dwars v. 

Duane Morris LLP, 2007 WL 2128348, at *13 (N.D. Ill. 2007) (dismissing claim for breach of a 

partnership agreement where plaintiff, a contract lawyer at the defendant firm, alleged that 

defendants breached an implied covenant of good faith and fair dealing by discriminating against 

her on the basis of sex and age; plaintiff was not permitted to "restate statutory discrimination 

claims as implied common law contract claims"); Weir, 34 Misc. 3d 1207(A), 943 N.Y.S.2d 795 

( dismissing common law claims where plaintiff, a former law firm partner, alleged that he was 

expelled from the firm based on age discrimination and retaliation). 31 

B. There Is No Implied Covenant Claim That Provides a Cognizable Basis for 
Doe's Breach of Contract Claim 

Plaintiff concedes that an alleged breach of the implied covenant of good faith and fair 

31 Contrary to Doe's assertion, there is no "facially exculpatory provision" in the Firm's 
Partnership Agreement for the Court to address because Proskauer is not seeking to be 
exculpated from any misconduct. See A.HA. Gen. Constr., Inc. v. NYCHA, 92 N.Y.2d 20, 
(1998). Rather the Firm asks this Court to recognize that the clear written terms to which the 
parties agreed-and the Firm honored-concerning the allocation of the Firm's profits to its 
partners, foreclose Doe's claim. 
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dealing does not provide her with an independent basis for recovery. (Opp. at 37 ["Plaintiff does 

not dispute that in New York, a good faith and fair dealing claim is a species of breach of 

contract, not a stand-alone claim."].) And, she does not allege facts that would plausibly state a 

claim for relief where the purported implied covenant is an alleged agreement to pay her a larger 

share of profits. In other words, she does not plead a covenant that exists separate and apart from 

the Partnership Agreement. Wieder v. Skala, 80 N.Y.2d 628 (1992), cited by Doe, also has no 

application here because Plaintiff has not pied (and is thus not asserting) a claim under Wieder. 32 

C. Doe's Unjust Enrichment Claim Is Not Viable Because an Express 
Agreement Exists and Addresses This Subject 

Doe's repeated admissions, in the Complaint and in her opposition to this motion, that the 

Partnership Agreement addresses partner compensation are fatal to her unjust enrichment claim. 

(Compl. ,r,r 126-27; Opp. at 31-33.) Courts routinely dismiss unjust enrichment claims at the 

pleading stage as impermissibly duplicative where it is apparent, as it is here, that a contract 

exists. See, e.g., Atlantis Info. Tech v. CA Inc., 485 F. Supp. 2d 224, 234-35 (E.D.N.Y 2007) 

(dismissing unjust enrichment claim where written contract governed the same subject matter); 

Clark-Fitzpatrick, Inc. v. Long Island R.R. Co., 70 N.Y.2d 382, 388-89 (1987) (affirming 

dismissal of quasi-contract unjust enrichment claim where it was undisputed that the relationship 

between the parties was defined by a complete, written contract); Poplar Lane Farm LLC v. of 

Our Lady of Mercy, 449 F. App'x 57, 59 (2d Cir. 2011) (affirming dismissal of implied and 

quasi contract, quantum meruit, and negligent misrepresentation claims because they were barred 

32 Samide v. Roman Catholic Diocese of Brooklyn, 194 Misc. 2d 561, 754 N.Y.S.2d 164 (Sup. 
Ct., Queens Cty. 2003) is likewise inapposite. In Samide, the plaintiff alleged a campaign of 
severe and pervasive physical abuse and sexual harassment by her supervisor, a priest, which she 
reported on a number of occasions to the priest's superiors and who she alleged told her to accept 
the behavior because plaintiff was under contract. This is not comparable to Doe's situation, 
where she is claiming that the Firm breached an implied covenant by allocating to her a portion 
of the Firm's profits, as provided by the parties' contract, in an amount with which she disagrees. 
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by the existence of a lease between the parties); Cereus Prod. Dev. Corp., 2015 WL 3540827, at 

*8 (denying pleading unjust enrichment in the alternative where there was no dispute that a 

relevant contract existed). 33 An assertion that the Firm did not perform under the Partnership 

Agreement negates neither the existence of the agreement nor its application to this dispute. 

Because a valid contract covering the subject matter exists here, Plaintiffs unjust enrichment 

claim must be dismissed. 

D. Doe Does Not Plead a Cognizable Fraudulent Misrepresentation Claim 

Plaintiffs fraud claim fails as a matter oflaw. First, the alleged statement concerning her 

allocation of profits-a subject that is specifically addressed in her individual agreement and in 

the Partnership Agreement-does not support a fraud claim because the statement is not 

collateral or extraneous to the parties' written agreements. See Fairway Prime Estate Mgmt. v. 

First Am. Int'! Bank, 99 A.D.3d 554,557,952 N.Y.S.2d 524,527 (1st Dep't 2012) (affirming 

dismissal of plaintiffs fraud claim where the alleged promise "concerned the performance of the 

contract itself' and thus was duplicative of plaintiffs breach of contract claim). Second, Doe 

cannot plausibly allege reasonable reliance because it would be patently unreasonable for her to 

rely on an alleged oral statement that was expressly contradicted by the individual agreement she 

later signed. See Bango v. Naughton, 184 A.D.2d 961,963,584 N.Y.S.2d 942, 943-44 (3rd 

Dep't 1992) ( dismissing a fraud claim that was predicated on a claimed oral representation that 

was negated by the parties' written contract); Societe Nationale D 'Exploitation Industrielle des 

Tabacs et Allumettes v. Salomon Bros. Int'! Ltd., 249 A.D.2d 232,233, 672 N.Y.S.2d 303,303 

33 Plaintiffs unjust enrichment claim would also properly be dismissed if D.C. law were applied. 
See, e.g., Plesha v. Ferguson, 725 F. Supp. 2d 106, 112 (D.D.C. 2010) (dismissing unjust 
enrichment claim because the plaintiff attached a copy of the agreement to the complaint and 
defendants did not dispute the existence of the contract); Jacobson v. Hofgard, 168 F. Supp. 3d 
187,209 (D.D.C. 2016) (dismissing unjust enrichment claim as duplicative; defendants conceded 
that a contract existed, foreclosing plaintiffs quasi-contract claim). 
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(1st Dep't 1998) (plaintiffs claimed reliance on oral representations that were meaningfully 

contradicted by the parties' written agreement was unreasonable); see also Stone v. Schulz, 231 

A.D.2d 707, 707-08, 647 N.Y.S.2d 822, 822-23 (2d Dep't 1996) (same). 34 

Even assuming the truth of Doe's allegation that such a promise was made, it would still 

be a mere statement of future intent because the purported representation concerned Doe's future 

allocation of future profits-a decision to be made by a future group of partners comprising the 

Executive Committee. See Eastman Kodak Co. v. Roopak Enters., Ltd., 202 A.D.2d 220,222, 

608 N.Y.S.2d 445,446 (1st Dep't 1994); Moving Br. at 42-43. 35 

Finally, Doe's assertion that she may request "separate" punitive damages (see Pl. Opp. 

at 44 n. 30) is insufficient to support a fraud claim, which requires that she allege "special 

damages that are caused by the misrepresentation and unrecoverable as contract damages." 

Ellington Credit Fund, Ltd. v. Select Portfolio Servicing, Inc., 837 F. Supp. 2d 162, 198 

(S.D.N.Y. 2011). First, Doe's passing mention of punitive damages does not support a claim for 

special damages because her claim is not "sufficiently distinct" from her alleged contract 

damages, as is required to plead special damages. See Koch Indus., Inc. v. Aktiengesellschaft, 

727 F. Supp. 2d 199,214 n.20 (S.D.N.Y. 2010). Alleged lost compensation based on a law 

firm's allocation of profits is simply not considered special damages. See Bainton v. Baran, 287 

34 The result would be the same if the Court applied D.C. law. See, e.g., Tonn v. Philco Corp., 
241 A.2d 442, 445 (D.C. 1968) ("Where after oral negotiations parties enter into a written 
contract, their rights must be controlled by their contract."); Washington Inv. Partners of 
Delaware LLC v. Secs. House KS.CC, 28 A.3d 566,576 (D.C. 2011) (holding that plaintiff 
failed to plead a fraudulent inducement claim where the alleged oral representation was 
expressly contradicted by a signed agreement between the parties). 

35 Doe should not be permitted to amend her complaint to add any new claim for breach of an 
oral contract (see Pl. Opp. at 43 n. 8) because such a claim would be barred by the statute of 
frauds since the alleged oral contract could not be performed within one year of its making. See 
N.Y. GEN. 0BLIG. LAW§ 5-701(a)(l); Nakamura v. Fujii, 253 A.D.2d 387,389,677 N.Y.S.2d 
113, 115 (1st Dep't 1998). 
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A.D.2d 317, 318, 731 N.Y.S.2d 161, 163 (1st Dep't 2001) (holding that a terminated equity 

partner in a law firm who claimed lost income based on the firm's compensation formula did not 

allege special damages). Furthermore, there is no actionable fraud, as discussed above, and Doe 

has not alleged fraudulent conduct "aggravated by evil motive, actual malice, deliberate violence 

or oppression," as is required to support an award of punitive damages. See Railan v. Katya!, 

766 A. 2d 998, 1012 (D.C. 2001); see also Reinah Dev. Corp. v. Kaaterskill Hotel Corp., 59 

N. Y.2d 482, 488 (1983) (finding that punitive damages were not supported where plaintiff failed 

to demonstrate "malicious, vindictive or reckless" conduct on the part of the defendants). 

E. Plaintiff Cannot State a Claim for Breach of Fiduciary Duty 

Plaintiff cannot state a claim for breach of fiduciary duty because her Complaint is 

devoid of allegations to support the existence of a fiduciary duty independent of the Partnership 

Agreement. Plaintiff contends that the Firm breached its fiduciary duty by failing to compensate 

her fairly. But that obligation arises entirely under the Partnership Agreement, requiring 

dismissal of her fiduciary duty claim. See, e.g., William Kaufman Org., Ltd. v. Graham & James 

LLP, 269 A.D.2d 171, 173, 703 N.Y.S.2d 439,442 (1st Dep't 2000). 

Finally, Doe does not cite any authority for the notion that the New York or D.C. Rules 

of Professional Conduct give rise to a private right of action in the circumstances here; indeed, 

by their unmistakable language, they do not. See N.Y. Rules of Prof. Conduct, Preamble, ,r 12 

("Violation of a Rule should not itself give rise to a cause of action against a lawyer ... The 

Rules ... are not designed to be a basis for civil liability."); D.C. Rules of Prof. Conduct, Scope, ,r 

4 ("Nothing in these Rules ... is intended to enlarge or restrict existing law .... "). 

CONCLUSION 

Proskauer's motion for summary judgment and to dismiss the Complaint with prejudice 

should be granted. 
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Dated: August 28, 2017 
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