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INTRODUCTION 

Request No. 8 of the subpoena duces tecum served upon Friedman by the Defendant should 

be quashed because it demands materials that are protected from disclosure under the First 

Amendment—namely, the manuscript and drafts of Friedman’s forthcoming book, LAWYER, 

LAWYER. 1 

LAWYER, LAWYER is many things.  It is a deeply personal memoir, rendered with irreverent 

humor in a novelistic style.  It is a meditation on friendship and betrayal. And it is a behind-the-

scenes look at industry-changing, multi-billion-dollar litigation.  But it is also very much a 

journalistic account of the criminal activities of Defendant and her husband—a story conveyed 

through a unique lens. The reader watches as the narrator is forced, by the steady accumulation of 

illusion-shattering facts, to confront the naked criminality of longtime and intimate friends. With 

a wide sweep, the book chronicles Friedman’s attempt to understand Defendant’s criminal 

scheme—his investigation of how and why the Defendant and her husband came to perpetrate a 

massive fraud on her client, MasterCard Inc., and her tony law firm, Willkie Farr and Gallagher. 

The demand that Friedman now hand the manuscript and drafts over to Defendant runs 

headlong into two distinct qualified privileges under the First Amendment and federal common 

law.  The first protects against the compelled disclosure of materials that embody the gathering or 

marshaling of newsworthy information for the purpose of dissemination to the public.  As both the 

Third Circuit and this Court have recognized, this “investigative reporting” privilege is by no 

means limited to traditional journalists, or reporting based on confidential sources; rather, it applies 

                                                 
1  Annexed to the accompanying declaration of Gary B. Friedman as Ex. 1 is Nonparty Gary B. 

Friedman’s Responses And Objections To Subpoena Duces Tecum. The subpoena duces tecum 

is annexed as Ex. 2.  
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with full weight to books, screenplays and other works by persons “not traditionally associated 

with the institutionalized press.”  See Titan Sports, Inc. v. Turner Broad. Sys. (In re Madden), 151 

F.3d 125, 128 (3d Cir. 1998) (“Madden”). 

LAWYER, LAWYER is covered by the investigative reporting privilege. The book is the product 

of a year’s work, no small part of it spent dredging a vast record of emails and legal documents 

and probing the memories of event participants.  The project was undertaken, from the get-go, as 

a book intended for publication to a broad popular audience.  And it is moving towards that 

publication, with representation from a top literary agency.  (See § I, below). 

Second, a qualified privilege applies where compelled disclosure would enable private 

parties to thwart First Amendment interests.  Here, production of the manuscript and drafts to the 

Defendant poses a real threat to the publication of LAWYER, LAWYER.  It is not unreasonable to 

expect the Defendant will take steps to impede the publication process – e.g., by threatening 

publishers and others with meritless litigation.  Courts recognize that directing disclosure of an as-

yet unpublished manuscript under precisely such circumstances intolerably chills First 

Amendment rights. (See § II, below). 

Under either of these qualified privileges, Defendant’s burden is to show the materials 

sought are indispensable to her defense.  That burden is simply insurmountable here.  And even 

absent the privileges, Defendant cannot justify Request No. 8 under the familiar standards of 

United States v. Nixon, 418 U.S. 683, 698-700 (1974).  The actual evidence that she seeks—as 

distinct from Friedman’s analysis and conjectures—is not only “obtainable” from other sources, 

but is already in the Defendant’s possession.  And Friedman’s interests in not handing the materials 

over to Defendant prior to publication—whether or not a formal privilege applies—at minimum 
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render Request No. 8 “unreasonable” and “oppressive” within the meaning of Fed. R. Crim. P. 

17(c).  (See § III, below). 

BACKGROUND TO THE MOTION 

Friedman began writing LAWYER, LAWYER in January 2016—roughly one year after the 

Defendant’s arrest.  Friedman Decl., ¶ 2.  During that year, 2015, there was no shortage of public 

speculation concerning the Defendant’s activities.  In court papers and newspapers, lawyers and 

journalists proffered theories on a host of questions.  What was the scope of the conspiracy?  How 

did Defendant pull it off?  How did it start?  Why did it start?  What relation did it have to her 

husband’s narcotics trafficking?  Or to the industry-changing, $7.2 billion class action settlement 

she worked on, along with Friedman?  Who else was involved?  

To Friedman, none of the speculation rang true.  There was more to this story, Friedman 

knew, and it warranted investigation and careful exposition.  And the process of investigating the 

factual record and writing for a popular audience promised a way for him to understand and come 

to terms with recent events.  His own career had been totally uprooted by the fallout from the 

Defendant’s arrest.  He was prepared to put in the research and work required to develop the most 

satisfying account possible.  Id., ¶ 3. 

Freed for the time being from the constraints of a law practice, he worked on the book 

essentially full-time for more than one year.  Id., ¶ 4.  In the process, Friedman marshaled the 

record compiled by Defendant’s former law firms and Friedman’s own lawyers in 2015 in the 

Interchange and Amex cases—more than 4,000 documents and emails, totaling more than 18,000 

pages and covering a time frame of 17 years—and he interviewed key event participants. Id., ¶ 5.  

All of this fact-gathering activity was indispensable in assembling the fact-base for the book.  
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Indeed, the body of LAWYER, LAWYER is strewn with actual text-message bubbles and quotes pulled 

from emails that were produced in the Interchange and Amex cases.   Id. 

The resulting book pulls no punches on the subject of Friedman’s own conduct or the 

Defendant’s.  And for that reason, Friedman believes, the book is likely to draw an adverse reaction 

from the Defendant.  Id., ¶ 6.  The Defendant is so fiercely committed to proclaiming her 

innocence—and that position is so irreconcilable with the factual account in the book—that 

Friedman reasonably worries the Defendant will take steps to impede the publication of LAWYER, 

LAWYER.  

The Defendant has already staked out an unmistakably hostile position towards Friedman.  

In her papers seeking leave to intervene in the Amex litigation, Amex Doc. 774-1 at 3, she 

contended that Friedman provided confidential American Express materials to her “for 

MasterCard’s benefit”—an incendiary (and obviously false2) allegation that bespeaks a 

willingness to say or do anything that she believes will help serve her defense or undermine 

Friedman’s credibility.  Likewise, before this Court, Defendant has asserted that “Friedman’s 

misconduct” and his dealings with Feliz as “the mastermind of the alleged scheme” will be 

“central” in her defense. ECF No. 124 (Letter from L. Lustberg to the Court) at 5.  By all 

appearances, she is preparing to fabricate a story under which Friedman conspired with Feliz to 

commit fraud, if not other felonies.  Here again, we see a limitless willingness on Defendant’s part 

to preempt truthful accounts of her conduct. 

                                                 
2 Defendant’s contention is illogical.  She relies on Judge Garaufis’s Amex decision, where he 

states that Friedman improperly provided certain Amex documents to the Defendant.  Amex Doc. 

774-1 at 3.  But each such document was only conveyed after MasterCard agreed to settle with 

the merchant plaintiffs.  In what sense could Friedman have provided materials “for 

MasterCard’s benefit” after MasterCard agreed to settle?   
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Other requests in the subpoena also reflect the Defendant’s hostile posture.  Request No. 

10 seeks documents showing “the reason(s) for [Friedman’s] departure, separation and/or 

termination of employment from Sidley Austin LLP.”  Friedman Decl,, Ex.1 at § 10.  From 

Friedman’s point of view—knowing that he left Sidley on the best of terms in 1994—there can be 

no non-hostile explanation for this request; no basis other than a disposition to lash out at all costs 

and in all directions. And the same is true for Request No. 9, which seems directed at arguing that 

Friedman’s supposed ethical shortcomings have somehow infected his wife’s widely respected 

body of legal scholarship.  Id., at § 9.  There is no plausible motivation for these requests, beyond 

a vandalistic sensibility—a disposition that would deter any reasonable author from delivering his 

pre-publication manuscript to the requesting party.   

ARGUMENT 

I. LAWYER, LAWYER Is Protected From Disclosure By Qualified Privilege 

A. The Qualified Reporting Privilege Applies 

The Third Circuit recognizes a qualified privilege against the compelled disclosure of a 

draft book embodying newsworthy information that was culled and marshaled for the purpose of 

disseminating that information to the public.  By demanding “manuscripts, drafts, and other 

documents… relating to a book…referencing Keila Ravelo and/or Melvin Feliz,” Request No. 8 

of the Defendant’s subpoena to Friedman calls for the production of materials that are squarely 

protected by this privilege. 

In both civil and criminal cases, the Third Circuit “ha[s] recognized that when a journalist, 

in the course of gathering the news, acquires facts that become a target of discovery, a qualified 

privilege against compelled disclosure appertains.”  Madden, 151 F.3d at 128, citing Riley v. City 
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of Chester, 612 F.2d 708 (3d Cir. 1979) (recognizing the privilege for civil cases), and United 

States v. Cuthbertson, 630 F.2d 139 (3d Cir. 1980) (recognizing the privilege for criminal cases). 

The Third Circuit made clear in Madden that the privilege is “[p]remised upon the First 

Amendment” and it “recognizes society’s interest in protecting the integrity of the newsgathering 

process, and in ensuring the free flow of information to the public.”  151 F.3d at 128. 

To determine “who qualifies as a ‘journalist’ for purposes of asserting” the privilege, the 

Third Circuit in Madden adopted the analysis of the Second Circuit in von Bulow v. von Bulow, 

811 F.2d 136, 142 (2d Cir. 1987).  See Madden, 151 F.3d at 128.  Under the von Bulow framework, 

there is no requirement of “prior experience as a professional journalist.” 811 F. 2d at 144.  Instead, 

as the Third Circuit recognized, “an individual may successfully claim the journalist’s privilege if 

she is involved in activities traditionally associated with the gathering and dissemination of news, 

even though she may not ordinarily be a member of the institutionalized press.”  151 F.3d at 128.  

See, von Bulow, 811 F.2d at 144-45 (“the protection from disclosure may be sought by one not 

traditionally associated with the institutionalized press because ‘the informative function asserted 

by representatives of the organized press . . . is also performed by lecturers, political pollsters, 

novelists, academic researchers, and dramatists’”), quoting Branzburg v. Hayes, 408 U.S. 408, 705 

(1972).  

Under von Bulow and Madden, moreover, the privilege is by no means limited to situations 

where a journalist is shielding a confidential source; indeed, the “privilege can be invoked to shield 

disclosure of nonconfidential sources and nonconfidential information.”  Von Bulow, 811 F. 2d at 

143; Madden, 151 F.3d at 128.  Nor does it matter, under von Bulow and Madden, what form the 

reporting takes: “it makes no difference whether the intended manner of dissemination was by 
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newspaper, magazine, book” or otherwise.  Von Bulow, 811 F.2d at 144; see Madden, 151 F.3d at 

129. 

What does matter—all that matters, under the analysis prescribed by the Third Circuit—is 

whether the person asserting the privilege was involved in gathering newsworthy information and 

“ha[d] the intent at the beginning of the news-gathering process to disseminate this information to 

the public.”  Madden, 151 F. 3d at 130.  See also, von Bulow, 811 F.2d at 142 (“whether a person 

is a journalist, and thus protected by the privilege, must be determined by the person’s intent at the 

inception of the information-gathering process”); see generally, Damiano v. Sony Music Entert. 

Corp., 168 F.R.D. 485 (D.N.J. 1996) (applying von Bulow and quashing subpoena for tape 

recording of interview with Bob Dylan, in suit accusing Dylan of copyright infringement.) 

Especially relevant to the instant case is Shoen v. Shoen, 5 F.3d 1289 (9th Cir. 1993), also 

relied on by the Third Circuit in Madden.  The Shoen court quashed a subpoena directed to the 

writer of an as-yet unpublished manuscript about a family feud.  Relying on von Bulow, the court 

rejected the argument that the journalist privilege was inapplicable to book authors or restricted to 

confidential source information.  5 F.3d at 1293.  Rather, Shoen held, the test is whether the writer 

(i) had the intent “to disseminate information” that she gathered “to the public” and (ii) “whether 

such intent existed at the inception of the newsgathering process.”  5 F.3d at 1293-94.  “If both 

conditions are satisfied,” the Ninth Circuit held, “then the privilege may be invoked.” Id.  The 

Ninth Circuit in Shoen thus held that the qualified privilege applies. Compare, von Bulow 

(privilege did not apply where subpoena recipient did not gather information with the intent to 

publish, but rather for private purposes); Madden (privilege did not apply to pro wrestling 

commentator where entertainment executives simply fed him non-newsworthy “information” 

about wrestlers to distribute via 1-900 number). 
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Measured against these standards, it is clear that the qualified privilege applies in this case.  

In January 2016, Friedman commenced marshaling the huge record of emails and text messages 

that had been produced in the multi-district litigations, interviewing event participants and making 

notes and outlines.  He undertook these actions with the singular intention of writing a book for 

dissemination to the public. And the information that he gathered—the fact base for the book 

LAWYER, LAWYER—is newsworthy by any measure, as shown by the media attention this case has 

already received.   

Under Madden, nothing more is required. 

B. Defendant cannot provide a “sufficiently compelling need” to overcome the 

qualified privilege.  

To overcome the qualified privilege, the subpoenaing party must show not only that the 

material sought is relevant and material, but—as this Court has held—it “must also establish 

necessity. To establish necessity for the [material], the [subpoenaing party] must specifically prove 

that ‘the material sought . . . provides a source of crucial information going to the heart of the 

claim.’”  Damiano, 168 F.R.D. at 496-97, quoting Riley, 612 F.2d at 717.  Courts further recognize 

that “the possibility of impeachment is generally not considered crucial” for these purposes.  

Damiano, 168 F.R.D. at 497.  As this Court observed in Damiano, “the material in question is 

being sought to impeach the defendant with his own words, and impeachment will not suffice [to 

overcome the privilege] as it does not go to the heart of the plaintiff's claim.”  Id. quoting Riley, 

612 F.2d at 717. 

Moreover, as the Ninth Circuit held in Shoen, the “burden [on] the requesting party” of 

showing a “sufficiently compelling need” for the information “requires a showing that the 

information sought is not obtainable from another source.”  Shoen, 5 F.3d at 1296.  In that case, 

where the book writer had based his manuscript on interviews of a member of the Shoen family, 
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the Ninth Circuit determined that the subpoenaing parties had “failed to provide a sufficiently 

compelling” need for the manuscript, because they had the ability to question that family member 

under oath.  5 F.3d at 1300-01. The Ninth Circuit thus reversed the district court decision that had 

denied the writer’s motion to quash.  

In this case, the Defendant is free to call Friedman to the stand and ask him about any 

matter relevant to her case.  Friedman does not and will not seek to shield any testimony under the 

First Amendment.  Moreover, the universe of text messages and emails that Friedman drew upon 

are themselves, to the best of Friedman’s knowledge, already in the Defendant’s possession.  The 

only benefit to the Defendant of obtaining access to the written manuscript, LAWYER, LAWYER, 

would lie in obtaining fodder to enhance “the possibility of impeachment.”  Damiano, 168 F.R.D. 

at 497.  But fishing for impeachment material—which is clearly the driver behind not only Request 

No. 8, but also Requests No. 9 and 10—is insufficient as a matter of law to override the qualified 

privilege. 

Accordingly, Request No. 8 of the subpoena should be quashed. 

II. Request No. 8 Should Be Quashed Because It Would Provide Defendant An 

Opportunity To Impede Publication Of The Book. 

Request No. 8 would force Friedman to turn his draft manuscript over to the Defendant at 

a point where she could try and impede publication of the work, or influence the editorial process.  

No matter how meritless, threats of litigation by the Defendant—an experienced litigator who is 

likely to have a great deal of  time on her hands in the near future—would pose a serious risk of 

chilling publication.  At this prepublication stage, an order compelling production of the 

manuscript to Defendant would greatly enhance her ability to impede publication, in derogation of 

Friedman’s First Amendment interests. At a minimum, the risk of impeding publication renders 

Request No. 8 “unreasonable” and “oppressive” within the meaning of Fed. R. Crim. P. 17(c). 
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In general, courts recognize that “First Amendment protections apply in the context of 

discovery orders…where compelled disclosure would likely chill [First Amendment] rights.”  

Pulte Home Corp. v. Montgomery Cty. Md., No. GJH-14-3955, 2017 U.S. Dist. LEXIS 43153, at 

*9 (D. Md. Mar. 24, 2017), citing N.A.A.C.P. v. Ala. ex rel. Patterson, 357 U.S. 449, 462-63, 78 

S. Ct. 1163, 1172 (1958). As the Supreme Court held in N.A.A.C.P., these protections apply even 

where any feared “repressive effect follows not from state action but from private [action].  The 

crucial factor is the interplay of governmental and private action, for it is only after the initial 

exertion of state power represented by the [discovery] production order that private action takes 

hold.”  Id. See also, Goldblum v. Nat'l Broad. Corp., 584 F.2d 904, 907 (9th Cir. 1978) (holding 

that district court improperly “intervened in the editorial process,” in violation of First 

Amendment, “by ordering an official of the broadcasting company to produce a film just before 

its scheduled broadcast” to a civil plaintiff, pursuant to a Rule 34 demand.)   

Applying these principles, the court in Secord v. Cockburn, 747 F. Supp. 779, 789 (D.D.C. 

1990) specifically addressed the danger of compelling the pre-publication production of a book to 

an antagonistic subject of that book.  The enforcement of such a discovery demand, the court 

observed, “impose[s] a duty that an author must first apprise the subject of the book of her 

substantive decisions,” and thereby “fundamentally undermine[s]” the “quintessential exercise of 

her First Amendment rights.” Id.  The Secord court anticipated perfectly the concerns in this case: 

“this Court can easily imagine the case in which an author informs the subject of a book of the 

contents to be published and is in turn threatened with a lawsuit by the subject unless specific 

changes are made.  In some cases such threats may prevent the book from being published at all, 

especially in cases like the instant where the subject contends that ‘the entire text’ is defamatory. 
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Such prepublication threats, made to influence an author to change or eliminate specific contents 

of a book, would constitute a fundamental chilling of First Amendment rights.”  Id. 

Here, as discussed above, the Defendant’s disposition is hostile.  She faces many years in 

prison and has no real defense to speak of.  If she believes there is value in making public 

comments about the manuscript, or threatening publishers with litigation, or publicly releasing 

passages, for whatever reason—if she believes doing any of these things will help her control the 

public narrative about her—she will not hesitate.  She will perceive little reason to abide the 

niceties of a confidentiality agreement or protective order.  And her actions, in this regard, would 

jeopardize publication and “constitute a fundamental chilling of First Amendment rights.”  Id. 

And even putting aside First Amendment concerns, Friedman’s extraordinary investment 

in the work is plainly jeopardized by an order that would give the Defendant the ability to impede 

the publication process.  It would be “unreasonable” and “oppressive,” within the meaning of Fed. 

R. Crim. P. 17(c), to compel Friedman to take that risk.  And here again, the Defendant has no 

compelling need for the manuscript, but seeks it only by way of fishing for impeachment material.  

See generally, Damiano, 168 F.R.D. at 497.   

For these reasons as well, therefore, the subpoena should be quashed. 

III. The Defendant Cannot Satisfy The Requirements Of United States v. Nixon For 

Enforcement Of The Subpoena. 

 

In United States v. Nixon, 418 U.S. 683, 698-700 (1974), the Supreme Court made clear 

that “the subpoena duces tecum in criminal cases…was not intended to provide a means of 

discovery,” but rather to “expedite the trial by providing a time and place before trial for the 

inspection of subpoenaed materials.”  Thus, “in order to require production prior to trial, the 

moving party must show” that the documents sought: (1) “are evidentiary and relevant,” (2) “are 
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not otherwise procurable reasonably in advance of trial by exercise of due diligence;” (3) are 

necessary to “properly prepare for trial;” and (4) are not sought as part of “a general ‘fishing 

expedition.’”  Id. 

The Nixon standard is “routinely applied in this Circuit to Rule 17(c) subpoenas issued to 

third parties.”  United States v. Onyenso, No. 12-602 (CCC), 2013 U.S. Dist. LEXIS 134719, at 

*4-6 (D.N.J. Sep. 20, 2013); see United States v. Eisenhart, 43 Fed. Appx. 500, 505 (3d Cir. 2002); 

Cuthbertson, 630 F.2d at 145.  Whether the requesting party is the Government or the defendant, 

courts in this Circuit require that “the requesting party must show the evidentiary nature of the 

requested materials with appropriate specificity and do more than speculate about the relevancy of 

the materials being sought.”  Onyenso, 2013 U.S. Dist. LEXIS 134719, at *4 (quotations omitted). 

Request No. 8 fails the test of Nixon.  Not only are all “evidentiary and relevant” materials 

“otherwise procurable” by the Defendant—contra Nixon factors (1) and (2) —but she has already 

procured them.  She already has access (on Friedman’s understanding) to the entire record 

generated by Friedman and the Defendant’s former employers in the Interchange and Amex class 

actions during the proceedings of 2015, including all of the copious emails, attachments, text 

messages, briefs, declarations and exhibits that were produced or filed.  Friedman’s subjective take 

on the relevant events—his analysis, conclusions, musings and asides—are in no sense evidentiary 

material that the Defendant requires to “properly prepare for trial” (Nixon factor (3)).  And to the 

extent that the Defendant would like access to LAWYER, LAWYER to search for passages with which 

to impeach Friedman at trial, Request No. 8 comprises just the sort of “fishing expedition” that is 

prohibited by Nixon factor (4). 

 

 

Case 2:15-cr-00576-KM   Document 149-1   Filed 09/05/17   Page 16 of 17 PageID: 906



13 

 

CONCLUSION 

 For all the foregoing reasons, nonparty Gary Friedman respectfully submits that the Court 

should quash Request No. 8. 

 

 

Dated: September 5, 2017 

       

      GARY B. FRIEDMAN 

       

      /s/ Gary B. Friedman          

154 Grand Street 

      New York, NY  10013 

      (917) 568-5024 

      gfriedman@flgllp.com 
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