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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 
   

 
RUN THEM SWEET, LLC, on behalf of 
itself and those similarly situated,  
                                       Plaintiff, 
  

  

           v.   Case No. 1:16-cv-01347-TSE-TCB 
   
CPA GLOBAL LIMITED and CPA 
GLOBAL NORTH AMERICA LLC,  
                                      Defendants. 
 
 

  

   
 

DEFENDANTS CPA GLOBAL LIMITED AND CPA GLOBAL NORTH AMERICA 
LLC’S MEMORANDUM IN SUPPORT OF PRELIMINARY APPROVAL OF CLASS 

ACTION SETTLEMENT 
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I. INTRODUCTION  

CPA Global Limited and CPA Global North America LLC (collectively “CPA Global”) 

submit this brief memorandum in support of preliminary approval of the proposed settlement and 

to respond to questions raised by the Court.  In particular, CPA Global, herein and in the 

Declaration of Sally Jo Russell (“Russell Decl.”), provides information responsive to the Court’s 

questions regarding the Settlement Class Members, the contracts entered into by the Settlement 

Class Members, CPA Global’s charges, the formula for calculating the payments to the 

Settlement Class Members, and the scope of the release. 

II. CPA GLOBAL 

CPA Global is a premier intellectual property management and technology company that 

specializes in patent renewals around the world.  (Russell Decl. ¶ 4.)  CPA Global Limited is a 

foreign entity organized under the laws of Jersey, Channel Islands, where its headquarters and 

principal place of business are also located. (Id. ¶ 3.)  CPA Global North America Limited LLC 

is CPA Global Limited’s North America affiliate and maintains its headquarters and principal 

place of business in Alexandria, Virginia.  (Id.)  CPA Global handles over 2 million patents for 

its clients.  

Performing worldwide patent renewals is a complicated, costly, and high-risk endeavor.  

If a patent holder misses a renewal deadline, it could forfeit its intellectual property rights over 

the patented material.  Each country (and/or jurisdiction) has its own unique requirements for 

renewal.  For example, some countries require a local agent to pay the fee, some only accept 

specific currencies, and the deadlines (and consequences for missing those deadlines) vary 

widely.  Due to CPA Global’s expertise in dealing with the complexity of worldwide renewals, 

companies, both large and small, and law firms contract with CPA Global for it to perform their 

renewals.    
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III. THE SETTLEMENT CLASS AND THE CONTRACTS AT ISSUE IN THE 
LITIGATION 

For the reasons discussed below, the Settlement Class consists of CPA Global’s smaller 

U.S. clients who were introduced to CPA Global by a law firm or a patent agent, and relates to 

the contracts entered into by these clients.   

A. Introducer Agents 

The Settlement Class was limited to CPA Global clients who were introduced to CPA 

Global by a law firm or patent agent (“Introducer Agent”), because CPA Global typically did not 

directly negotiate the at-issue fee provisions with these clients.  CPA Global believes that all of 

its fees are justified and adequately disclosed; however, to the extent there could be any 

misunderstanding as to its fee structure, it would be limited to the patent holders in this group 

who did not negotiate directly with CPA Global.  Clients who came directly to CPA Global had 

the benefit of discussing the terms directly with CPA Global and potentially negotiating their 

own fee terms. 

B. Small Clients 

The Settlement Class is likewise limited to smaller clients, i.e., clients who had 20 or 

fewer foreign patent renewals per year.  Clients with more than 20 foreign renewals per year 

were likely to have an even larger number of U.S.-only patents and were likely well-versed in the 

various costs of patent renewals, including the challenged fees at issue here (discussed in Section 

IV, infra).  In fact, many of these companies had internal personnel (patent administrators or in-

house counsel) specifically responsible for overseeing their patent portfolio and understood the 

complexities attendant to managing renewals in countries across the globe.  As such, there was 

no way that that these companies would not have understood the content of the challenged fees 

(see Section IV, infra).  Companies with larger patent portfolios are aware that there are 

significant costs associated with foreign patent renewals in addition to fees paid directly to 

foreign patent offices or patent agents.  Similarly, larger clients could and did negotiate regarding 
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the patent renewal fees they paid to CPA Global, further making them inappropriate for class 

treatment with respect to the contracts they entered into and the charges they paid. 

Because the parties recognized that companies’ patent portfolios change over time, the 

Settlement Agreement provides that Settlement Class Members will be compensated for any year 

in which they had 20 or fewer foreign patent renewals.  (The Settlement Class Members are not 

compensated for years in which they had more than 20 foreign patent renewals, but they also do 

not release their claims with respect to those years or renewals.) 

When the parties reviewed the makeup of the Settlement Class Members that resulted 

from application of the 20-foreign patent renewal annual limit, they became aware that, for 

various reasons, the class included some larger patent holders.  For example, in some years a 

particular company might not place the majority of its patents with CPA Global, either doing its 

own renewals in countries where the process was straightforward or assigning some patents to 

other renewal companies or law firms.  The result was that in some years, larger patent holders 

fell within the 20-foreign patent renewal limit.  To avoid the inclusion of such larger patent 

holders who did not properly belong in the Settlement Class, the parties agreed to exclude clients 

that had in excess of 40 renewals in any given year. 

C. Two Types of Contracts—Instruct and Automatic  

CPA Global offers two types of patent renewal accounts: “instruct” and “automatic.”  

The difference between these types of contracts does not affect the underlying fee structure or 

the relevant language in the contracts of the class members.  For both account types, clients are 

sent a notice well in advance of each patent renewal date that contains an estimate of the total 

fees due for each patent to be renewed.  In both cases, clients may elect without penalty not to 

have CPA Global proceed with the renewal, and the notice informs clients of this fact.  For 

instruct accounts, CPA Global will only pay the fees if the client so specifies in writing.  For 

automatic accounts, CPA Global will pay the fees unless the client directs it not to do so.  This is 
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the only difference between the instruct and automatic contracts; the remaining contract 

provisions do not change based on the type of account. 

D. Representative Contracts 

CPA Global submits the Declaration of Sally Jo Russell to address the Court’s questions 

about the contracts and CPA Global fee provisions at issue in the litigation.  The contracts with 

the Settlement Class Members have several different choice of law provisions: approximately 

1,800 are governed by the law of the Isle of Jersey, approximately 800 are governed by English 

law, approximately 400 are governed by Virginia law, approximately 50 are governed by New 

York law, and a handful are governed by the law of Delaware and Washington D.C.  (Russell 

Decl. at ¶ 8.)  CPA Global has provided the Court with contracts that are representative of the 

Settlement Class’s contracts.1  (See id. ¶¶ 8-17, Exs. A-I.)  Specifically, CPA Global has 

submitted contracts with each choice of law (and also examples of both “Automatic” and 

“Instruct” contracts) that the declarant attests are representative (including in their fee 

provisions) of the contracts entered into by the Settlement Class Members.  (See id.) 

IV. CPA GLOBAL’S FEE STRUCTURE 

CPA Global’s fee structure includes an Administration Fee, Official Fee, and Country 

Charge.  (Id. ¶ 6.)  There is also a funds management component that underlies aspects of these 

charges.  (Id.)   

The Official Fee charged by CPA Global is the actual fee each specific country charges 

for renewing each individual patent that CPA Global renews on behalf of its client.  (Id.)  It 

varies from country to country.  CPA Global does not determine these fees. 

The Country Charge includes the jurisdiction-specific costs associated with executing 

renewals in each individual jurisdiction where CPA Global renews patents.  (Id.)  CPA Global 

                                                 
1 CPA Global has redacted limited identifying information pursuant to its contractual 

obligations of confidentiality to its clients and their agents.  CPA Global will have non-redacted 
copies available for in camera review at the hearing on preliminary approval. 
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executes patent renewals globally and maintains the same level of reliability in every jurisdiction 

where it renews patents on behalf of each client.  Thus, the Country Charge includes the 

infrastructure, people, and third parties required to execute renewals in any given country around 

the world.  CPA Global incurs these costs in jurisdictions where local patent renewal agents are 

required and in direct pay countries that do not require the use of a local patent agent, where 

CPA Global must still create and maintain a system to process payments and renewals.  In both 

direct pay and agent jurisdictions, CPA Global incurs costs associated with ensuring that 

payments are made properly, including costs related to its varying exposure for financial risk 

based on the size of the foreign patent office fee, and the profile of the country where the fee is 

being paid.   

With respect to the funds management component, CPA Global pays patent renewal fees 

in varying currencies around the world before receiving payment from its clients.  These 

payment terms require CPA Global to assume significant risks both with respect to currency 

fluctuations and non-payment.  CPA Global typically is paid by its clients in one currency and 

executes renewals on each client’s behalf in multiple, different currencies because it is renewing 

patents for individual clients in multiple countries.  CPA Global’s advance payment of fees on its 

clients’ behalf also creates a funding cost to CPA Global that increases with the length of the 

credit term.  This model creates two distinct points in time at which CPA Global risks losing 

money as a result of exchange rate fluctuations:  the first, if the exchange rate fluctuates between 

the invoice being issued and when CPA Global makes the renewal payment, and the second, if 

the exchange rate fluctuates between the invoice being issued and the point at which the client 

settles the invoice.  Finally, because CPA Global is managing the execution of transactions on 

behalf of its clients in every country in the world where patents can be renewed, it engages in 

funds management transactions on a global level, not transaction by transaction or client by 

client.     

Consequently, because CPA Global’s clients rely on it to manage the complexities of 

executing multi-currency, global transactions on their behalf, CPA Global incurs costs by 
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assuming the risks attendant in that role.  In order to cover these costs, which include, for 

example, risks associated with exchange rate spreads and volatility and hedging costs, CPA 

Global includes some element of funds management charges in its Official Fee and Country 

Charge.  The funds management fees CPA Global charges are based on the Reuters currency 

exchange rates and reflect an additional amount to cover costs described above that are 

associated with the risks CPA Global assumes on behalf of its clients.   

 
V. THE SETTLEMENT PROVISIONS FOR PAYMENTS TO SETTLEMENT 

CLASS MEMBERS 

The settlement provisions respecting monetary consideration to Settlement Class 

Members, contained in Sections 2.1 and 2.2 of the Settlement Agreement, create a cash 

Settlement Fund of $5.6 million.  The Settlement Agreement provides a formula for payments to 

Settlement Class Members that is precisely, uniformly, and automatically calibrated to the 

amount of the fees at issue in the litigation paid by each Settlement Class Member.  The formula 

avoids any need for the Settlement Administrator or the parties to address the potential 

differences the Court inquired about, such as varying patent charges in different jurisdictions, 

varying taxes applicable in different jurisdictions,2 or other difference in the fees paid by the 

Settlement Class Members.  It provides substantial cash payments to Settlement Class Members, 

as discussed in section V.A below, and avoids any discrimination or intraclass conflict between 

Settlement Class Members. 

A. The Settlement Payment Formula 

As set forth in Section 2.1 of the Settlement Agreement, CPA Global has agreed to 

provide a cash Settlement Fund in the amount of Five Million and Six Hundred Thousand 

Dollars ($5,600,000).  Notice costs, settlement administration costs, any service award to the 

                                                 
2 The overwhelming majority of countries do not assess taxes on the Official Fee or third-

party agent services; for the minority that do (mostly small countries), the tax assessment is 
included in the components of either the Official Fee or Country Charge that are not challenged 
here. 

Case 1:16-cv-01347-TSE-TCB   Document 99   Filed 06/02/17   Page 8 of 13 PageID# 730



 

7 
sf-3771367  

named plaintiff, and any fee award to Class Counsel will be deducted from the Settlement Fund.  

The remaining amount will be the “Settlement Class Recovery” (see Definitions, Settlement 

Agreement Section 1.26) to be paid to the Settlement Class Members. 

The formula for monetary payments to the Settlement Class Members was developed by 

the parties and the mediator starting with a precise understanding of the CPA Global Fees 

challenged by the plaintiff in the litigation.  Specifically, plaintiff alleged that CPA Global 

overcharged the Settlement Class Members with respect to patent renewals outside the United 

States as to:  (1) the portion of the Country Charge that exceeds the actual payment to a third 

party patent agent for renewal of the patent in a foreign (non-U.S.) country (i.e., the other 

country-specific costs incurred by CPA Global for foreign patent renewals described in Section 

IV above), and (2) the funds management component included in the Official Fee and Country 

Charge, also as discussed in Section IV above.  While CPA Global vigorously disputes the 

allegations of the complaint and would have demonstrated in litigation that the challenged fees at 

issue were completely justified for the reasons set forth in part in Section IV, above, the 

challenged charges were the most obvious and appropriate starting basis for developing the 

settlement payment formula. 

Notably, plaintiff did not challenge the Administration Fee, which plaintiff does not 

dispute was fully disclosed in the contracts.  Further, there is no exchange rate issue or funds 

management cost for U.S. patent renewals.  CPA Global also does not charge a Country Charge 

for patent renewals in the United States.  Accordingly, neither U.S. patent renewals, nor 

Administration Fees charged for foreign patent renewals, were at issue in the litigation, and are 

thus not included in the calculation of the settlement payments. 

The settlement formula captures only the disputed portions of the Country Charge and the 

funds management component and excludes fee components not at issue in this case.  The 

formula thus begins with calculation of the total Country Charges (less payments to third party 

patent agents, which were not disputed) and total funds management charges relating to the 

Official Fee and Country Charges paid by each Settlement Class Member for years in which the 
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Settlement Class Member had 20 or fewer foreign patent renewals (“Qualified Payments”).3  The 

amount of the Qualified Payments is readily determinable from CPA Global’s records kept in the 

ordinary course of CPA Global’s business.  The Settlement Administrator will then total all the 

Qualified Payments to determine the combined total of all Qualified Payments paid by all 

Settlement Class Members.  The resulting Qualified Payment Total thus captures all challenged 

payments by all Settlement Class Members, including any variations reflecting differences in 

charges in different countries.  The Settlement Administrator will then determine the percentage 

of the Qualified Payment Total that is represented by each Settlement Class Member’s Qualified 

Payments to determine that Settlement Class Member’s Pro Rata Percentage.  Lastly, the 

Settlement Administrator will apply the Pro Rata Percentage to the total Settlement Class 

Recovery amount to determine the payment to each Settlement Class Member. 

The formula thus:  (1) is precisely tailored to the claims in the litigation; (2) is precisely 

proportional to the challenged amounts paid by each Settlement Class Member; (3) avoids any 

need for the Settlement Administrator to make subjective determinations of any kind about the 

payments to the Settlement Class Members; and (4) is completely equitable as between the 

Settlement Class Members and avoids any intraclass conflict. 

The Settlement Class consists of approximately 3,1504 members, whose recoveries range 

from approximately $20 to approximately $10,000.  The median payment to Settlement Class 

Members is approximately $500, with 1500 Settlement Class Members receiving between $500 

and $10,000. 

                                                 
3 Settlement Class Members do not receive compensation for years in which they had 

more than 20 foreign patent renewals, but under the terms of the Settlement Agreement, they 
also do not release their claims as to those years or those payments. 

4 The precise number of class members may change subject to confirmation of the final 
class size from the Settlement Administrator.  
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VI. A RELEASE IS WARRANTED FOR ALL CLAIMS 

It is well established that “[i]n class action settlements, parties may release not only the 

very claims raised in their cases, but also claims arising out of the ‘identical factual predicate.’”  

Berry v. Schulman, 807 F.3d 600, 616 (4th Cir. 2015) (quoting In re Literary Works in Elec. 

Databases Copyright Litig., 654 F.3d 242, 248 (2d Cir. 2011)).  This makes sense.  As the Fourth 

Circuit has recognized, “the release of claims that form the basis of the litigation is the raison 

d’être of any settlement[.]”  Id. at 616.  If class action plaintiffs were only able to release claims 

that were deemed to be certifiable, defendants would never settle cases unless every claim was 

appropriate for certification.  See id.  This would severely limit the availability of the settlement 

device, and “[t]here is a ‘strong judicial policy in favor of settlements, particularly in the class 

action context.’”  Reed v. Big Water Resort, LLC, No. 2:14-cv-01583-DCN, 2016 U.S. Dist. 

LEXIS 11227, at *9 (D.S.C. Feb. 1, 2016) (quoting In re PaineWebber Ltd. P’ships Litig., 147 

F.3d 132, 138 (2d Cir. 1998)). 

As such, courts in the Fourth Circuit routinely approve settlements that release all claims 

that were brought or could have been brought in the action regardless of whether all the claims 

could have been certified.  See, e.g. In re MicroStrategy, Inc. Sec. Litig., 148 F. Supp. 2d 654, 

661 n.11 (E.D. Va. 2001) (approving class settlement that released “any claim arising out of, 

based upon or related to any of the allegations in the complaint” without conducting a 

certification analysis of all claims) (emphasis added); see also Brown v. Transurban USA, Inc., 

318 F.R.D. 560, 571 (E.D. Va. 2016) (approving broad release of all claims without a claim by 

claim analysis on certification); Truesdale v. Nationwide Affinity Ins. Co. of Am., No. 1:11 cv 

467, 2013 WL 12136588, at *10 (M.D.N.C. Apr. 4, 2013) (approving broad release of all claims 

in class settlement for breach of contract class); Viega v. Suntrust Bank, No. 1:09-cv-02815-

PWG, 2011 WL 9362390, *3 (D. Md. Feb. 23, 2011) (approving broad release of any claims that 

were asserted or could have been asserted).  That some of the claims may arise under foreign law 

does not affect the analysis or preclude their release.  See In re WorldCom, Inc. Sec. Litig., 388 

F. Supp. 2d 319, 333, 341-44 (S.D.N.Y. 2005) (approving release of claims arising under foreign 
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law); Taft v. Ackermans, No. 02 Civ. 7951 (PKL) 2007 U.S. Dist. LEXIS 9144, at *26 (S.D.N.Y. 

Jan. 31, 2007) (“That the release is not limited to claims brought under the laws of the United 

States of America or brought in American forums does not inform the Court's analysis.”). 

As such, the scope of the release in the settlement agreement is appropriate and should be 

approved.   
 

 
 
 
 
 
Dated: June 2, 2017   Respectfully submitted, 
 

CPA GLOBAL LIMITED 
CPA GLOBAL NORTH AMERICA LLC 
By Counsel 
 

/s/ Dimitra Doufekias  
Dimitra Doufekias (VSB 65589) 
E-mail: ddoufekias@mofo.com 
Morrison & Foerster LLP 
2000 Pennsylvania Avenue, NW 
Suite 6000 
Washington, D.C. 20006-1888 

 (202) 887-1500 (Telephone) 
(202) 887-0763 (Facsimile) 
 

 Counsel for Defendants 

 
Penelope A. Preovolos (pro hac vice)  
E-mail: prpreovolos@mofo.com 
Morrison & Foerster LLP 
425 Market Street 
San Francisco, CA 94105-2482 
(415) 268-7000 (Telephone) 
(415) 268-7522 (Facsimile) 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 2, 2017, a true and correct copy of the foregoing was filed 

electronically with the clerk of this Court using the CM/ECF system, and in accordance with 

Local Rules.  This filing will cause a copy of the same to be served, via a Notice of Electronic 

Filing, upon counsel of record in this matter who has consented to electronic service.  
 
/s/ Dimitra Doufekias   
Dimitra Doufekias (VSB 65589) 
E-mail: ddoufekias@mofo.com 
Morrison & Foerster LLP 
2000 Pennsylvania Avenue, NW 
Suite 6000 
Washington, D.C. 20006-1888 
(202) 887-1500 (Telephone) 
(202) 887-0763 (Facsimile) 
 
Counsel for Defendants 
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