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Barclays asks 2nd Circuit to rehear shareholder case, warns of dire impact on public companies

Alison Frankel

(Reuters) - According to Barclays' new petition for rehearing, the 2nd U.S. Circuit Court of Appeals unfairly stacked the
deck against securities class action defendants in its decision earlier this month in a case accusing the bank of misleading
investors about its "dark pool" platform for high-frequency traders.

Barclays dangles raw meat to the appeals court, arguing that the panel's ruling so alters the balance of power in the
country's most important jurisdiction for securities class action litigation that it "undermines the U.S. capital markets"
by exposing every corporation trading on major exchanges to the threat of securities class actions.

As I reported at the time, the 2nd Circuit's ruling in Waggoner v. Barclays PLC set a high bar for securities defendants
attempting to defeat shareholder class certification by rebutting the Basic v. Levinson presumption of market efficiency.
The appeals court held both that shareholders do not have to provide direct empirical evidence that alleged corporate
misrepresentations impacted share prices and that defendant must prove by a preponderance of evidence that the market
isn't efficient.

In the petition for rehearing, Barclays' lawyers at Sullivan & Cromwell contend that, in combination, the panel's holdings
will make it nearly impossible for large publicly-traded companies to fend off class certification. "These two rulings create
a 'rubberstamp' for any plaintiff seeking class certification in a securities case," the filing said. "Plaintiffs will almost
automatically be able to invoke the Basic presumption and defendants will effectively be unable to rebut it."

Barclays said the 2nd Circuit panel, Judges Christopher Droney, Amalya Kearse and Raymond Lohier, defied U.S.
Supreme Court precedent in 2014's Halliburton v. Erica P. John Fund in ruling that "whenever the securities of large,
publicly traded companies are at issue, plaintiffs may invoke the Basic presumption of reliance without any direct
empirical evidence of 'market efficiency.'" According to the bank, no other federal circuit has reached that conclusion
– which, it said, also contradicts 2nd Circuit precedent in 2008's Teamsters Local 445 Freight Div. Pension Fund v.
Bombardier.

The 2nd Circuit, as you know, almost never agrees to rehear cases or grants en banc petitions. But it looks like Barclays is
already anticipating a possible petition for Supreme Court review. Its rehearing petition claimed the 2nd Circuit created
a split with the 8th Circuit in its analysis of the standard of evidence for defendants seeking to rebut the presumption of
market efficiency. The 2nd Circuit held that because the presumption of market efficiency in Basic v. Levinson is rooted
in federal securities law, the Federal Rules of Civil Procedure require defendants not just to produce evidence to rebut
the presumption but to establish their case by a preponderance of evidence.

According to Barclays, however, the 8th Circuit suggested in 2016's IBEW Local 98 Pension Fund v. Best Buy Co. that
Basic v. Levinson's presumption of market efficiency is a judicial and not statutory presumption. (For what it's worth, the
8th Circuit's Best Buy decision does not directly address the judicial-versus-statutory issue or even the proper standard
of proof for defendants attempting to rebut the presumption. It just says that when shareholders have presented a prima
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facie case that Basic applies to their claims, "defendants (have) the burden to come forward with evidence showing a
lack of price impact.")

I emailed Jeremy Lieberman of Pomerantz, who represents Barclays shareholders, to ask about the bank's petition for
rehearing but didn't hear back.
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