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STATEMENT OF RE SISTANCE AND RULE

6.1002(5) MOTION

Appellees Des Moines Register and Tribune Co. (the "Register") and Clark
Kauffman ("Kauffman") resist Appellant Jaysen McCleary's Combined
Applications for Interlocutory Review and Writ of Certiorari and make this filing
in opposition to his pending requests for discretionary review in advance of final
judgment.
Further, pursuant to Iowa R. App. P. 6.1002(5), the Register, publisher of

The Des Moines Register newspaper, and Kauffman, a working Iowa journalist,
move to vacate this Court's December 11, 2017 Order-entered by a single justice
to stay proceedings-that instead stands as an impermissible prior restraint of the
press barred by the Iowa and federal constitutions. The Register and Kauffman
seek an immediate dissolution of that prior restraint so their substantial
constitutional rights under U.S. CONST. AMEND. I and IOWA CONST. ART. I, §7can
be restored and preserved.
The Register and Kauffman tespectfully seek expedited treatment on their
motion to vacate the prior restraint order. They conditionally seek oral argument
as separately requested below.
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6.1002(5) MOTION TO VACATE
Introduction

At least until Monday, December 11, 2017, in Iowa-as in all of
America-it was "an open question whether a court may ever enjoin the
press, in advance of publication .... " Des Moines Register & Tribune Co.
v. Osmundson, 248 N.W.2d 493,499 (Iowa 1976) (emphasis added). As the
en bane, unanimous decision of this Court in Osmundson declared, "No such
restraint has yet been sustained" by the United States Supreme Court
because such requests carry "a 'heavy presumption' against its constitutional
validity" that is "not reduced by the temporary nature of the restraint." Id.,
quoting Organization for a Better Austin v. Keefe, 402 U.S. 415,419 (1971)
and citing Nebraska Press Ass 'n v. Stuart, 427 U.S. 539, 562 (1976); see
also Kleman v. Charles City Police Dept., 373 N.W.2d 90, 96 (Iowa 1985)
(reversing entry of injunction imposing prior restraint, because the record
lacked evidentiary support for that "drastic" relief and the plaintiff failed to
cite authority that it was, warranted}.
Yet, apparently based only on application papers from Appellant
Jaysen McCleary, this Court entered its December 11, 2017 Order (Exhibit
A) and imposed a prior restraint by commanding that the Register and
Kauffman "shall not disclose or share ( other than with legal counsel) any
8

information that was exclusively obtained from [now-sealed witness expert]

reports." ( emphasis in original).
While characterized as a stay, insofar as the language of Exhibit A
prohibits a newspaper and one of its reporters from disclosing or sharing
information, the Order functions to restrain the press from disseminating
lawfully secured content in advance of publication until further order of this
Court, if any.
In addition, the prior restraint in this instance relates .specifically to
information contained in and obtained from public court records that two
Iowa District Court judges have ruled the Register and Kauffman may
disseminate without proscription by injunction or contempt and without
running afoul of stipulated protective orders entered in cases in which they
were not parties.
Respectfully, the Register and Kauffman advance that McCleary's
applications for interlocutory review summarily should be denied because
the clear mandate of Iowa law demonstrates the District Court order denying
Appellant's application for a temporary injunction was constitutionally
required, legally correct, and well within the trial judge's wide discretion.
Further, the Register and Kauffman ask this Court to .vacate the prior
restraint language of the December 11, 2017 Order without delay, for its
9

effect surely must not have been intended and unquestionably stands as an
undesirable and unsustainable outlier in the law and policy of this State and
this Nation.
And, while it could be that the December 11, 2017 Order sought only
to impose standard measures found in ministerial docket entries setting
interlocutory review applications for submission, it nevertheless effectuated
a substantive directive that:
(a)

Disregarded the District Court's two-page order entered
on December 7, 2017, attached as Exhibit B, that denied
McCleary's prior restraint request as a matter of
constitutional law and that held the Register and
Kauffman had not violated any protective orders binding
against them;

(b)

Lacked deference to the District Court's receipt and
weighing of evidence and testimony received in the
December 7, 201 7 hearing that preceded issuance of
Exhibit B, and did not accord the trial judge the
normally-afforded wide discretion to decline to issue a
temporary injunction;

10

( c)

Did not cite to a second District Court order, entered by a
second District Court judge on December 8, 2017,
attached as Exhibit C, that ruled the financial and
medical records that McCleary now asks this Court to
keep secret were publicly filed by his own lawyers
without a request to be received under seal, "were

viewable by the public as part of the public court file,"
and "were viewed by Clark Kauffman ... prior to being
sealed:":

'

(d)

Did not seek a copy of the transcript of the December 7,
2017 District Court hearing conducted on McCleary's
injunctive relief motion or consider the scant, insufficient
evidentiary record he made there; or otherwise note that
McCleary has not ordered or filed a copy of that
transcript ( as should have been required before any
substantive ruling on his stay and interlocutory appeal
requests); and

' As Exhibit B had held, the December 8, 2017 Order ruled that the Register
and Kauffman were not parties to any protective order, were not bound by
any secrecy provisions, and that a show cause order against them should be
dismissed. Further, it bears noting that this Court refused to stay the
December 8, 2017 Order set forth in Exhibit C. See Exhibit D, as attached.
11

( e)

Did not accord The Register and Kauffman an

opportunity to be heard before imposing the prior
restraint.
Therefore, procedural and substantive grounds support why the full
Court should immediately vacate the December 11, 2017 Order imposing a
prior restraint as improvident, just as overwhelming constitutional authority
and applicable standards of review on temporary injunction rulings
substantiate why the full Court summarily should deny McCleary's
applications for interlocutory appeal or issuance of a writ of certiorari.

12

Argument
A.

The long-standing and unwavering American law
barring prior restraint of the press calls for this
Court's swift action to vacate its "stay" order and to
deny McCleary's applications seeking discretionary
review in advance of final judgment.

The term "prior restraint" refers to government action that restricts
speech before it takes place. Rodney A. Smolla, Smolla and Nimmer on
Freedom a/Speech: A Treatise on the First Amendment§ 8.01[1] (1994).

First and foremost, all attempts to seek a prior restraint of the press come to
the courts "bearing a heavy presumption against [their] constitutional
validity." New York Times Co. v. United States, 403 U.S. 713, 714 (1971)
(the "Pentagon Papers" case). See also Procter & Gamble Co. v. Bankers
Tr. Co., 78 F.3d 219,225 (6th Cir. 1996) (stating that prior restraint, "under

all but the most exceptional circumstances, violates the Constitution").
Since the landmark decision of Near v. Minnesota, 283 U.S. 697
( 1931 ), courts uniformly and overwhelmingly recognize that judges cannot
enjoin publication before the fact, Nebraska Press Ass 'n, 427 U.S. 539, or
punish it after the fact absent a compelling state interest of the highest order.
Smith v. Daily Mail Publ'g Co., 442 U.S. 97, 102 (1979).

The United States Supreme Court has never approved imposition of a
prior restraint againstthe news media and the Court has suggested it would

13

consider doing so only in dire situations, such as matters of national security
when the country is at war. Schenck v. United States, 249 U.S. 47, 52

(1919); Near, 283 U.S. at 716; CBS, Inc. v. Davis, 510 U.S. 1315 (1994).
The Court summarized its prior restraint standard as follows:
Although the prohibition against prior restraints is by no means
absolute, the gagging of publication has been considered
acceptable only in 'exceptional cases.' Near v. Minnesota, 283
U.S. 697, 716, 51 S.Ct. 625, 631, 75 L.Ed. 1357 (1931). Even
where questions of allegedly urgent national security, see New
York Times Co'. v. United States, 403 U.S. 713, 91 S.Ct. 2140,
29 L.Ed.2d 822 . ( 1971 ), or competing constitutional interests,
Nebraska Press Assn., 427 U.S., at 559, 96 S.Ct., at 2802, are
concerned, we have imposed this 'most extraordinary remed[y]'
only where the evil that would result from the reportage is both
great and certain and cannot be mitigated by less intrusive
measures.
CBS, Inc., 510 U.S. at 1317.
Admittedly, the December 11, 2017 Order characterizes itself as a
stay of proceedings pending resistance and reply. However, by dictating that
"the defendants shall not disclose or share ( other than with legal counsel)
any information in the defendants' possession that was obtained exclusively
from the [witness/expert] reports," Exhibit A at 1 (emphasis in original), the
Order unmistakably functions as an injunction directed to The Des Moines
Register newspaper and its news reporter Clark Kauffman enjoining them
from publishing the contents of court records.

14

Thus, this Court's December 11, 2017 Order imposes a prior restraint
without distinguishing the indistinguishable decisions of this Court in
Osmundson and Kleman and in disregard of the long constitutional law

precedent of the U.S. Supreme Court banning such judicial decrees, from the
decision in Near v. Minnesota through the Nebraska Press and Pentagon
Papers cases.

Moreover, the December 8, 2017 collateral order of the District Court
in McCleary v. City of Des Moines, et. al, Polk Co. No. LACL 134328
(Exhibit C), which this Court declined to stay on December 11, 2017
(Exhibit D), makes clear that the information the December 11, 2017 Order
enjoined from publication, even if only temporarily, derived from court
records lawfully obtained by the Register.
Accordingly, but for the prior restraint set forth in this Court's
December 11, 201 7 Order, the Register would be free to publish that public
record data without fear or sanction, even in a post-publication civil suit for
damages. See, e.g., Howard v. Des Moines Register & Tribune Co., 283
N. W.2d 289 (Iowa 1979), quoting Cox Broadcasting Corp. v. Cohn, 420
U.S. 469, 494-95 (1975) ("Thus even the prevailing law of invasion of
privacy generally recognizes that the interests in privacy fade when the
information involved already appears on the public record. The conclusion
15

is compelling when viewed in terms of the First and Fourteenth
Amendments and in light of the public interest in a vigorous press.").
Both the federal and Iowa prior restraint cases make clear that
McCleary's prior restraint petitions at the District Court and here did and do
not state a claim upon which relief can be granted, making the December 11,
2017 Order an improvidently entered prior restraint.
Further, as noted in arguments to the District Court, but not
considered in the December 11, 2017 Order, McCleary's underlying lawsuit,
at best, raised only personal privacy interests as a basis for his request that
the judicial system take the unprecedented step of enjoining the press from
reporting about matters concerning the courts and his practice before them.
Those private interests could not and do not rise to the level of a
compelling state interest justifying consideration of, let alone entry of, a
prior restraint. See, e.g., Procter & Gamble Co., 78 F.3d at 225 ("The
private litigants' interest in protecting their vanity or their commercial selfinterest simply does not qualify as grounds for imposing a prior restraint. It
is not even grounds for keeping the information under seal."); see also

Bollea v. Gawker Media, LLC, 2012 U.S. Dist. LEXIS 16271~ *8-9 (M.D.
Fla. Nov. 14, 2012) (denying Hulk Hogan's request for a prior restraint
enjoining publication of a private "sex tape," finding his privacy interests
16

did not override First Amendment rights, including reserving judgment over
what is newsworthy to journalists, not judges.).
As Judge Robert Sack of the United States Court of Appeals for the
Second Circuit wrote in his treatise on libel law, which applies by analogy to
the tort claims raised by McCleary:
One principle long adhered to in defamation cases is that courts
will not enjoin libels. As early as 1839, ninety-two years before
the First Amendment was first applied through the Fourteenth
Amendment to the states, New York's Chancellor Walworth
said that the power to enjoin a libel "cannot safely be entrusted
to any tribunal consistently with the principles of a free
government." This is in accord with the more recent line of
Supreme Court cases holding such prior restraints to be
presumptively unconstitutional.
The absoluteness of the rule is crucial.

It forecloses the

possibility of frequent lawsuits based upon a person's suspicion
or fear that adverse commentary is about to be published ....
RobertD. Sack, Sack on Defamation,§ 10.6.1(3d ed. 2004) (citations
omitted). See also Kramer v. Thompson, 947 F.2d 666 (3d Cir. 1991);
Gunder's Auto Center v. State Farm Ins., 617 F. Supp. 2d 1222 (M.D. Fla.
2009); Sid Dillon Chevrolet-Oldsmobile-Pontiac, Inc. v. Sullivan, 559
N.W.2d 740 (Neb. 1997).
McCleary's claims are far afield from the "single, extremely narrow
class of cases in which the First Amendment's ban on prior judicial restraint
may be overridden," and his claims fail because he cannot show that the .
17

publication his Petition anticipates ( or that his applications to this Court
asserted would occur last week) "will surely result in direct, immediate, and
irreparable damage to our Nation or its people." New York Times Co., 403

U.S. at 726, 730.
McCleary has not and cannot come forward with a sufficient, let alone
compelling, basis as required to empower this Court to enjoin the press by
issuing a prior restraint, "the most serious and least tolerable infringement
on First Amendment rights." Nebraska Press Ass 'n, 427 U.S. at 559.
Beyond this, as the U.S. Supreme Court has noted, "[R]egardless of
the specific tort being employed, the First Amendment applies when a
plaintiff seeks damages for reputational, mental, or emotional injury
allegedly resulting from the defendant's speech." Snyder v. Phelps, 580
F.3d 206 (4th Cir. 2009), aff'd, 131 S.Ct. 1207 (2011). Likewise, "The Free
Speech Clause of the First Amendment ... can serve as a defense in state
tort suits, including suits for intentional infliction of emotional distress." Id.
at 1211; see also Hustler Magazine v. Falwell, 485 U.S. 46, 56-57 (1988)
(noting that when the First Amendment protects speech for defamation
purposes, generally that speech is likewise protected from an intentional
infliction of emotional distress claim).

18

These precepts of constitutional law reinforce that McCleary's
underlying claims will not withstand the motion to dismiss currently pending
before the District Court and militate against maintenance of a judicial prior
restraint for another hour, day, or week.
Additionally, it is clear that any alleged injury to McCleary may be
addressed, if circumstances warrant, in an action at law for damages, thereby
obviating any justification for injunctive relief, up to and including a prior
restraint or gag order. See CBS, Inc., 510 U.S. at 1318 ("Subsequent civil or

criminal proceedings, rather than prior restraints, ordinarily are the
appropriate sanction for calculated defamation or other misdeeds in the First
Amendment context."); Bollea v. Gawker Media, LLC, 2012 U.S. Dist.
LEXIS 16271, * 14 ("If it is ultimately found that Defendants have violated
Plaintiffs rights, any such violation must be 'redressed in legal actions that
do not require a prior restraint in derogation of the First Amendment,"'
quoting In re Lifetime Cable, 1990 WL 71961 (D.C. Cir. Apr. 6, 1990));
Gilbert v. Nat'l Enquirer, Inc., 43 Cal. App. 4th 1135, 1147-48 (Cal. Ct.
App. 1996) (reversing preliminary injunction that barred actress' ex-husband
from disclosing any further information regarding her drug or alcohol use or
sexual relationships, stating "[t]he threatened invasion to Gilbert's right of
privacy and the threatened harm to her reputation are not the sort of
19

'extraordinary circumstances' required to justify a prior restraint" and the
proper remedy for any wrongful disclosure would be an action for damages).
Plainly, therefore, this Court should not intervene prior to final
judgment because the discretionary appeal applications do not present
circumstances meriting interlocutory review. Additionally, pursuant to Iowa
R. App. P. 6.1002(5), the December 11, 2017 Order's prior restraint
language should be vacated and dissolved without delay or debate.
These results are needed to restore and preserve the rights of the
Register and Kauffman and so that the operative orders of this Court will
conform to the free speech and freedom of the press standards set by Art. I,
§ 7 of the Iowa Constitution and the First Amendment and embraced by the
cases and principles this Court long has followed.

B.

McCleary's discretionary review applications should
be overruled and the December 11, 2017 Order of this
Court should be vacated because the District Court
did not abuse its considerable discretion in denying
the requested prior restraint order sought in the
temporary injunction proceeding conducted on
December 7, 2017.

In Kleman, a case in which entry of a prior restraint against the

Charles City Press though grant of injunctive relief was overturned, this
Court noted the high deference given to the trial court judges who receive

20

the evidence on and decide the merits of an equitable relief request. 3 73
N.W.2d at 96.
Thus, the Kleman court wrote, "The issuance or refusal to issue a

temporary injunction rests largely in the sound discretion of the trial court,
and we will not ordinarily interfere with such ruling unless there is an abuse
of discretion or a violation of some principle of equity." Id.
It further observed that "[t]o exercise its discretion, however, the

district court must have before it some evidence-an affidavit or sworn
testimony or their equivalent-on which it may ascertain the circumstances
confronting the parties and balance the harm that a temporary injunction
may prevent against the harm that may result from its issuance." Id.
And, noting the special context of a request for a prior restraint, the
Court in Kleman cited Osmundson and quoted this important passage as to
the extreme remedy in issue and the need for direct assessment of the
evidence:
No such restraint has. yet been sustained by the Supreme Court.
In examining such restraints that Court has applied the standard
posited by Learned Hand in United States v. Dennis, 183 F .2d
201, 212 (2d Cir. 1950), ajf'd, 341 U.S. 494, 71 S.Ct. 857, 95
L.Ed. 1137 (1951). The question is whether the gravity of the
evil, discounted by its improbability, justifies such invasion of
freedom of the press as is necessary to avoid the danger. The
question must be answered by examination of the evidence
before the trial judge when the order was entered.
21

Id., quoting Osmundson, 248 N.W.2d at 499 (emphasis added).
After conducting a hearing that ran some 75 minutes, including
testimony under oath by McCleary, the District Court made on the record ·
findings and ruled from the bench that his prior restraint request and
temporary injunction application should be denied. The District Court
indicated it would confirm its findings and ruling in a written order, which it
did the same day in the Order attached as Exhibit B.
There, the District Court wrote, "After considering the pleadings, the
motion and amended motion, the resistance, arguments and testimony of Mr.
McCleary, and arguments of defense counsel, the court denies the motion for
temporary injunction." See Exhibit B at 1.
It continued by citing the heavy presumption against prior restraint of
the press and held, ''Plaintiff has not overcome that heavy presumption." Id.
at 2.
Nothing in the application materials that McCleary has submitted to
this Court calls for substitution of this Court's judgment for that exercised
by the trier of fact. Just as important, the record before the District Court
was correctly weighed and this Court lacks any basis to conclude that the
District Court's examination of the evidence, assessment of credibility, and
exercise of discretion do not merit a stay, interlocutory review, or reversal.
22

C.

McCleary could not and did not show in the
evidentiary record made at the trial court that he was
likely to prevail on the merits of his case or that he
would suffer irreparable harm and therefore the
District Court's Order should not be disturbed or
considered further on discretionary review in advance
of final judgment.

An injunction, even absent the constitutional considerations of the law
of prior restraint, must be granted with caution and only when clearly
required. See Skow v. Goforth, 618 N.W.2d 275,278 (Iowa 2000);
Hackenberg Equipment Co. v. Hackenberg 's Equipment & Supply Co. of
Des Moines, 510 N.W.2d 153, 158 (Iowa 1993). See also Iowa Rule of Civil
Procedure 1.15 02. "We have repeatedly emphasized that the issuance or
refusal of a temporary injunction is a delicate matter-an exercise of judicial
power which requires great caution, deliberation, and sound discretion."
Kleman, 373 N.W. 2d at 96.
Injunctive relief must be predicated on the plaintiffs alleging and
proving that he or she will suffer irreparable harm (namely, that there is no
adequate remedy at law, such as damages) and, in the case of a temporary
injunction request, that the movant has a likelihood of succeeding on the
merits. See Iowa Rule of Civil Procedure 1.1502; Max 100 L.C. v. Iowa
Realty Co., Inc., 621 N. W.2d 178, 181 (Iowa 2001 ).

23

Noteworthy here is that McCleary's prior restraint request against the
Register and Kauffman at the District Court and now before this Court arose
in the context of a case in which he seeks tort damages relying only on: ( a)
an intrusion upon seclusion breach of privacy claim (a breach of privacy
claim where publication is not an element, see Lamberto v. Bown, 326

N.W.2d 305, 309 (Iowa 1982)), and (b) negligent and intentional infliction
of emotional distress theories that require outrageous conduct as an essential
element. See Petition at Counts I and II.
Even ifMcCleary's allegations relating to the intrusion branch of the
invasion of privacy tort and his infliction of emotional distress claims were
accepted as true ( and considering that no such presumption should be
available to a plaintiff on a motion for temporary injunction as contrasted
with a motion to dismiss), McCleary's lawsuit did not and cannot plausibly
assert that he lacked an adequate remedy at law or that he has a prospect, let
alone a likelihood, of prevailing on the merits.
First, as to remedies at law, damages are recoverable under an
intrusion claim pursuant Iowa's adoption of the Restatement of Torts
(Second). See, e.g., Howard, 283 N.W.2d at 298-99. Similarly, McCleary's
intentional and negligent infliction of emotional distress claims, even if they
could constitutionally be applied to members of the press, would provide an
24

adequate damages remedy at law. McCleary did not present this Court with
any evidentiary record to conclude otherwise.
Beyond that, McCleary cannot escape that the foundation for his .
requests to enjoin newsgathering and seal court records remains his desire to
make secret on a post hoc basis public information he, his lawyers, and the

courts cast into the public domain through consistently available judicial
pleadings and records. McCleary's lawsuit seeks nothing more than to bar
publication of information about him appearing in or gathered from court
records that at all relevant times were publicly available from the clerks of
court and the online filing system of the Iowa courts and that were lawfully
viewed and obtained. See Exhibit C.
That McCleary might convince some judges in some proceedings in
which the Register and Kauffman are not parties and did not participate to
seal public records and make court information secret after it already was a
matter of public and press knowledge is of no consequence. See Procter &
Gamble Co., 78 F.3d at 225 (stating that prohibiting publication is

inappropriate when "an independent news 'agency, having gained access to
sealed documents, decides to publish them").
Thus, to the extent McCleary' s lawsuit and appeal raise matters
collaterally, such as an attempt to enforce a stipulated protective order
25

against non-parties without due process, or seeks to litigate his relationships
· with the many Iowa judges who have sanctioned him or rebuffed his recusal
motions, they fail to state any claim upon which he is likely to prevail.
Lastly, McCleary's underlying intrusion into seclusion and intentional
and negligent infliction of emotional distress claims based on an anticipated

publication of news and contents of public records do not present claims
upon which relief can be granted because, as a matter of law, McCleary
cannot prove their essential elements. Thus, for injunctive relief
considerations, he is not likely to prevail on the merits.
In Stessman v. Am. Blackhawk Broad. Co., 416 N.W.2d 685,686
(Iowa 1987), the Court assessed the proof needed to prevail on an intrusion
of privacy claim:
To recover under this theory a plaintiff must show, first, that the
defendant intentionally intruded upon the seclusion that the
plaintiff "has thrown about [his or her] person or affairs."
Restatement§ 652B comment c; accord Winegard, 260 N.W.2d
at 822. Second, the intrusion must be one that would be
"highly offensive to a reasonable person." Winegard, 260 N.W.
2d at 822; accord Restatement § 652B. The defendant is not
liable, however, if the plaintiff is already in public view.
Restatement§ 652B comment c.
Stessman, 416 N.W.2d at 687.
Moreover, intrusion claims typically represent incursions into private
spaces or locations or surreptitious recordings, making the tort in the nature
26

of a trespass. See In re the Marriage of Tigges, 758 N.W.2d 824, 829 (Iowa

2008); Hill v. McKinley, 311 F.3d 899, 906 (8th Cir. 2002). Courts and
court records are public places, not private property. See Osmundson, 248
N.W.2d at 502-03 (holding that because the information in issue was
contained in public records held by the judicial branch, restraint of
publication of the jury list was unconstitutional and noting "Information
which is revealed in public documents is in the public domain").
An intrusion claim also requires proof of an intentional intrusion upon
the solitude or seclusion of another that would be highly offensive to a
reasonable person. Winegard v. Larsen, 260 N. W.2d 816 (Iowa 1977)
(adopting Restatement (Second) of Torts§ 652B).2 Accessing court records
hardly could be deemed highly offensive.
In this instance, McCleary's conduct as a lawyer and the medical
reasons he has relied upon to defend it are matters of public record, both in
orders filed by multiple courts and in pleadings and records filed by
McCleary or parties and lawyers adverse to him that were cast into the
· public domain by their public filings. See, e.g., trial court exhibits A - L as
electronically filed with the District Court ( containing sanction orders,

Important here, however, is that as this Court noted in Lamberto, 326
N.W.2d at 309, publication is not an element of intrusion, nor is publicity
required.
2
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motions to recuse and related orders, and the Iowa Supreme Court attorney
disciplinary opinion in a matter argued pro se by McCleary in open court

· with the oral argument accessible on YouTube until this Court sua sponte
removed the archived video).
Beyond that, Iowa cases make clear that when the information
disclosed derives from public records, by its very nature it is about a public
aspect of a person's life. See Howard, 283 N.W.2d at 301; Coplin v.
Fairfield Public Access Television Comm., 111 F.3d 1395 (8th Cir. 1997);
Leo v. Bd. ofMedical Exam 'rs, 586 N.W.2d 530, 532-33 (Iowa Ct. App.
1998).
As a plurality of justices in the Howard case noted, a public records
defense rests on two foundations: The publicity may be about the public, not
private, life of the individual and the matter publicized is of a kind that is a
legitimate concern to the public. Howard, 283 N.W.2d at 301.3
Accordingly, McfIleary's intrusion claim fails as a matter of law.

3

Further, publication of information from court records, if it should ever
occur, has no bearing on whether the gathering of information was itself
unreasonably offensive. See, e.g., Davenport v. City of Corning, 742
N. W.2d 605 (Iowa Ct. App. 2007) (holding manner of information gathering
not probative on offensiveness in a case where the court noted that
frequency of defendant's drive-by observation of plaintiff goes to issue of
whether interference into seclusion is substantial and highly offensive, but
was relevant only if the conduct occurred in a private placer
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The elements for the intentional infliction of emotional distress tort
likewise cannot be satisfied as a matter of law under the material facts in
McCleary' s Petition.
The tort of intentional infliction of emotional distress has four
elements:
(A)

Outrageous conduct by the defendant;

(B)

The defendant intentionally caused, or recklessly
disregarded the probability of causing, the
emotional distress;

(C)

The plaintiff suffered severe or extreme emotional
distress; and

(D)

The defendant's outrageous conduct was the actual
and proximate cause of the emotional distress.

See, e.g., Barreca v. Nickolas, 683 N.W.2d 111, 123 (Iowa 2004).
McCleary cannot establish any of those elements.
Notably, "[i]t is for the court to determine, in the first instance,
whether the defendant's conduct may reasonably be regarded as so extreme
and outrageous as to permit recovery." Roalson v. Chaney, 334 N.W.2d 754,
756 (Iowa 1983). "For conduct to be 'outrageous' it must be so extreme in
degree, as to go beyond all possible bounds of decency, and to be regarded
as atrocious, and utterly intolerable in a civilized community." Suntken v.
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Den Ouden, 548 N.W.2d 164, 168 (Iowa Ct. App. 1996) (internal citation

omitted).
"It is not enough defendant acted with an intent which is tortious or

even criminal, or that he or she has intended to inflict emotional distress, or
even that his or her conduct has been characterized by malice or a degree of
aggravation that would entitle plaintiff to punitive damages for another tort."
Id. (internal citation omitted). "Even a finding a defendant engaged in a
deliberate campaign to badger and harass a plaintiff does not support a
finding of outrageous conduct." Id.; see also Taggert v. Drake Univ., 549
N. W.2d 796, 802 (Iowa 1996) ("To qualify, the conduct must be extremely
egregious; mere insult, bad manners, or hurt feelings are insufficient.").
Thus, for example, in Suntken, the court vacated a judgment for the
plaintiff, who had brought claims for libel and intentional infliction of
emotional distress against her ex-husband's new wife. The claims arose out
of the defendant's decision to make the following notations on her husband's
child support and alimony checks:
•

$4000 child support; $2250 unemployment exwife
$4000 child support; $2250 breast implants

II

$4000 kids; $2250 psycho
30

•

$4000 kids; $2250 M.S.

Id. at 166-67. The court found that even if the defendant used the initials

"M.S." to refer to the plaintiffs multiple sclerosis diagnosis, such conduct
was not sufficiently outrageous.
Likewise, in Benishek v. Cody, the plaintiff brought claims of
wrongful discharge, intentional infliction of emotional distress, and
defamation based on her termination from employment after her employer
accused her of embezzlement. 441 N.W.2d 399,402 (Iowa Ct. App. 1989).
The court affirmed summary judgmentfor the employer on all three claims,
explicitly holding that the employer's verbal accusation that the plaintiff was
embezzling and his statement "to think that I trusted you with my children"
were not sufficiently outrageous. Id.
Here, the lawful conduct of the Register and Kauffman-endorsed as
such by two District Court rulings (see Exhibits B and C)-cannot in any
colorable way be labeled as extreme, and, of course, the act of publication
has not even occurred.
Further, once publication occurs, if ever, the facts here and the
teachings of cases such as Phelps and Falwell demonstrate that the First
Amendment will insulate the Register and Kauffman from recovery based
on the high legal threshold of outrageousness required and how the lawful
31

conduct here does not reach that level. As a matter of law, McCleary's
Petition failed to allege any conduct rising to such an extreme, actionable
level.
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CONCLUSION

Appellees the Des Moines Register and Tribune Co. and Clark
Kauffman seek expedited review of this matter and respectfully request this
Court without delay:
(A)

Vacate and dissolve this Court's December 11, 2017
Order without delay to the extent it imposes a prior
restraint on publication;

(B)

Deny the Combined Applications for Interlocutory
Appeal and Writ of Certiorari;

(C)

Assess all costs of appeal on Appellant; and

(D)

Grant the Register and Kauffman all other relief it deems
just and equitable.

Dated: December 14, 2017.

Respectfully submitted,

Isl Michael A. Giudicessi
Michael A. Giudicessi AT0002870
michael.giudicessi@faegrebd.com
F AEGRE BAKER DANIELS LLP
801 Grand Ave., 33rd Floor
Des Moines, Iowa 50309-8003
Telephone: (515) 248-9000
Facsimile: (515) 248-9010

Attorney for Defendants-Appellees
The Des Moines Register and
Tribune Co. and Clark Kauffman
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CONDITIONAL RE QUE ST FOR ORA L ARGUMENT

Appellees Des Moines Register and Tribune Co. and Clark Kauffman
conditionally request oral argument so long as it would not delay
adjudication of its Rule 6.1002(5) Motion and only if this Court believes it
will assist in the swift restoration of the rights of the news organization and
journalist.
Dated: December 14, 2017.

Respectfully submitted,
/s/ Michael A. Giudicessi
Michael A. Giudicessi AT0002870

michael.giudicessi@faegrebd.com
F AEGRE BAKER DANIELS LLP
801 Grand Ave., 33rd Floor
Des Moines, Iowa 50309-8003
Telephone: (515) 248-9000
Facsimile: (515) 248-9010

Attorney for Defendants-Appellees
The Des Moines Register and
Tribune Co. and Clark Kauffman
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CERTIFICATE OF FILING

The undersigned certifies that on the 14th day of December, 2017, he
filed Appellees' Resistance to· Combined Applications for Interlocutory
Review and Writ of Certiorari and Appellee's Iowa R. App. P. 6.1002(5)
Motion to Vacate Single Justice Order, dated December 11, 2017, with the
Clerk of the Supreme Court via EDMS, in accordance with Iowa R. App. P'.
6.701(2) and Iowa R. 16.1221(1).

Isl Michael A. Giudicessi
Michael A. Giudicessi AT0002870

michael.giudicessi@faegrebd.com
F AEGRE BAKER DANIELS LLP
801 Grand Ave., 33rd Floor
Des Moines, Iowa 50309-8003
Telephone: (515) 248-9000
Facsimile: (515) 248-9010
Attorney for Defendants-Appellees
The Des Moines Register and
Tribune Co. and Clark Kauffman
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CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of December, 2017, I
electronically filed the foregoing Appellees' Resistance to Combined
Applications for Interlocutory Review and Writ of Certiorari and Appellee's
Iowa R. App. P. 6.1002(5) Motion to Vacate Single Justice Order, dated
December 11, 201 7, with the Clerk of the Court by using the Iowa
Electronic Document Management System. Because that system will send a
notice of electronic filing to the party/counsel shown below, this constitutes
service of the document for purposes of the Iowa Court Rules in compliance
with Rule 16.317(1)(a).
J aysen McCleary
j aysennccleary@gmail.com
Bela Animal Legal Defense and Rescue
4807 Kingman Blvd.
Des Moines, IA 50311
/s/ Michael A. Giudicessi
Michael A. Giudicessi AT0002870
michael.giudicessi@faegrebd.com
F AEGRE BAKER DANIELS LLP
801 Grand Ave., 33rd Floor
Des Moines, Iowa 50309-8003
Telephone: (515) 248-9000
Facsimile: (515) 248-9010

Attorney for Defendants-Appellees
The Des Moines Register and
Tribune Co. and Clark Kauffman
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ATTORNEY'S COST CERTIFICATE

The undersigned certifies the actual cost of reproducing the necessary
copies of the preceding Appellees' Resistance to Combined Applications for
Interlocutory Review and Writ of Certiorari and Appellee's Iowa R. App. P.
6.1002(5) Motion to Vacate Single Justice Order, dated December 11, 2017,
was $0.00 and that amount has been actually paid by the attorneys for the
Appellees.
/s/ Michael A. Giudicessi
Michael A. Giudicessi AT0002870

michael.giudicessi@faegrebd.com
F AEGRE BAKER DANIELS LLP
801 Grand Ave., 33rd Floor
Des Moines, Iowa 50309-8003
Telephone: (515) 248-9000
Facsimile: (515) 248-9010

Attorney for Defendants-Appellees
The Des Moines Register and
Tribune Co. and Clark Kauffman
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CERTIFICATE OF COMP LIANCE WITH TYP E-VOLUME
LIMITATION AND TYP EFACE AND TYP E-STYLE
RE QUIRE MENTS

The undersigned certifies this 14th day of December, 2017, that
Appellees' Resistance to Combined Applications for Interlocutory Review
and Writ of Certiorari and Appellee's Iowa R. App. P. 6.1002(5) Motion to
Vacate Single Justice Order, dated December 11, 2017, complies with the
· contents requirement of Iowa R. App. P. 6.1007 and with:
1. The type-volume limitation of Iowa R. App. P.
6.903(1 )(g)(l ), if applicable, because, according to the word
count software used to prepare Appellees' Resistance to
Combined Applications for Interlocutory Review and Writ of
Certiorari and Appellee's Iowa R. App. P. 6.1002(5) Motion to
Vacate Single Justice Order, dated December 11, 2017, it
contains 5,362 words, excluding the parts of the brief exempted
by Iowa R. App. P. 6.903(1)(g)(l); and
2. The typeface requirements of Iowa R. App. P. ·
6.903(1)(e) and the type-style requirements of Iowa R. App'. P.
l(l)(f) because Appellees' Resistance to Combined
Applications for Interlocutory Review and Writ of Certiorari
and Appellee's Iowa R. App. P. 6.1002(5) Motion to Vacate
Single Justice Order, dated December 11, 2017, has been
prepared in a proportionally spaced typeface using Microsoft
Office Word 2010 word processing software in 14-point Times
New Roman font.
/s/ Michael A. Giudicessi
Michael A. Giudicessi AT0002870

michael.giudicessi@faegrebd.com
F AEGRE BAKER DANIELS LLP
801 Grand Ave., 33rd Floor
Des Moines, Iowa 50309-8003
Telephone: (515) 248-9000
Facsimile: (515) 248-9010
Attorney for Defendants-Appellees
The Des Moines Register and
Tribune Co. and Clark Kauffman
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E-FILED 2017 DEC 11 4:33 PM POLK - CLERK OF DISTRICT COURT

IN THE SUPREME COURT OF IOWA
No.17-1982
Polk County No. EQCE082353
ORDER
JAYSEN MCCLEARY,
Plaintiff,
vs.
CLARK KAUFFMAN and
DES MOINES REGISTER,
Defendants.
This matter comes before the court upon Jaysen McCleary's "Amended
Emergency Combined Applications For: Interlocutory Appeal and Writ of Certiorari"

-

c-.o

-N

~

(combined applications).

McCleary seeks review of the district court's December 7,

2017, "Ruling on Motion for Temporary Injunction."

McCleary also requests the

imposition of an immediate stay. Specifically, he seeks to prevent the defendants from
disclosing information they may have obtained from now-sealed witness/expert reports
(reports) that were filed in another case. The reports were attached to a document that
was filed by McCleary's legal counsel on July 27, 2017, in the case of McCleary v. City
of Des Moines and Schillinger, Polk County, LACL134328.
A temporary stay is imposed until the supreme court rules on McCleary's
combined applications. Pending further order from this court, the defendants .shall not
disclose or share (other than with legal counsel) any information in the defendants'
possession that was obtained exclusively from the reports.
Within 7 days of the date. of this order, the defendants shall file a response to
Mcflleary's combined applications. McCleary may file a reply within 3 days of the filing
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of the defendants' response. At that time, McCleary's combined applications will be
resubmitted for consideration by the supreme court.

Copies to:
Michael Giudicessi
Jaysen C. McCleary
Clerk of Court for Polk County
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State of Iowa Courts
Case Number
17-1982

Case Title
McCleary v. Kauffman

So Ordered

Justice

Electronically signed on 2017-12-11 16:12:47
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

JAYSEN MCCLEARY,
Plaintiff,

Case No.: EQCE082353

vs.

RULING ON MOTION FOR ·
TEMPORARY INJUNCTION

CLARK KAUFFMAN, and
DES MOINES REGISTER,
Defendants

On December 7, 2017, hearing was held on plaintiffs Urgent Motion for Temporary
Injunction Precluding Publication, as amended.

Jaysen McCleary appeared for himself by

telephone. Michael Giudicessi and Susan Elgin appeared for defendants, Clark Kauffman and
the Des Moines Register.
On November 27, 2017, McCleary filed a petition against Clark Kauffman, a Des Moines
Register reporter, and the Des Moines Register.

The petition is captioned "Prior Restraint,

Intrusion on Seclusion, and Negligent and Intentional Infliction of Emotional Distress." On
November 28, 2017, he filed the motion for temporary injunction, and filed an amended motion
for temporary injunction December 6, 2017.
After considering the pleadings, the motion and amended motion, the resistance,
arguments and testimony of Mr. McCleary, and arguments of defense counsel, the court denies
the motion for temporary injunction.
Plaintiff asks the court to enjoin a newspaper from publishing an article about him. Such
an order would violate the First Amendment of the United States Constitution and Article 1,
Section 7 of the Iowa Constitution. See New York Times Co. v United States, 403 U.S. 703
(1971); Des Moines Register and Tribune Co. v. Osmundson, 248 N.W.2d 493 (Iowa 1976).
Any prior restraint on expression carries a "heave presumption against its constitutional
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validity." New York Times Co. v United States, 403 U.S. at 714. Plaintiff has not overcome that
heavy presumption.
Plaintiff also argues that any such publication would violate a consent protective order
issued in a different case wherein Clark Kauffman and the Des Moines Register were not parties.
(Jaysen McCleary v. City of Des Moines, Polk County Case No. LACL 134328). In that case
Mr. McCleary's attorneys filed expert reports allegedly containing medical information in the

public court file without marking them "confidential" or requesting that the court make them
confidential. Later, Mr. McCleary's attorneys requested and obtained a consent protective order
prohibiting dissemination of the reports. Mr. McCleary alleges that Clark Kauffman obtained
copies of said reports during the period they were part of the public court file. Even if true, this
court cannot enjoin publication of the reports, as such an injunction would violate the First
Amendment and Article I, Section 7. Moreover, the defendants in this case were not parties to
Case No. LACL 134328, and are not bound by orders in that case.
In addition, plaintiff has asked this court to seal the court file so that it is available only to
the parties, attorneys, and the court. The court denies this request.. The court file, like all court
files, is open to the public. The request to seal the entire file is overbroad.
For these reasons, the reasons set forth in defendants' resistance and arguments, and as
stated on the record by the court, IT IS ORDERED that the motion for temporary injunction and
motion to seal case are DENIED.
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State of Iowa Courts
Type:

OTHER ORDER

Case Number
EQCE082353

Case Title
JAYSEN MCCLEARY VS CLARK KAUFFMAN ET AL

So Ordered

ak,c~
Fifth Judicial District of Iowa
Electronically signed on 2017-12-07 13:33:07
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

UAYSEN CHRISTOPHER MCCLEARY
Plaintiff(s)

05771 LACL134328

VS.
CITY OF DES MOINES
JERRY SCHILLINGER

ORDER
on Plaintiff's Application
for Rule to Show Cause

Defendant(s)
This is a personal injury case involving Jaysen McCleary as the plaintiff and the City of Des Moines
and Jerry Schillinger, a city employee, as the defendants. Early in the case, the parties presented a
proposed protective order to the court. The proposed protective order contained fairly standard terms
preventing the parties from disclosing confidential information shared during discovery of the case.
The court entered the protective order on February 23, 2017.
On July 27, 2017, plaintiffs attorneys filed an expert designation and disclosure form with the court.
At the same time, plaintiffs attorneys filed four attachments that included mental health, medical,
and financial information. The attorneys did not make any request to file the attachments under seal.
Accordingly, the documents were viewable by the public as part of the public court file.
On November 13, 2017, plaintiffs attorneys filed a motion for dismissal after the case settled.
Thereafter, plaintiff became aware that the court file contained the four attachments referenced
above. On November 16, plaintiffs attorneys filed a motion to seal the expert designations and
attachments. The court granted the motion on the same day.
Apparently, the expert designation attachments were viewed by Clark Kauffman, a reporter with
the Des Moines Register (the Register), prior to being sealed. Mr. McCleary filed a lawsuit seeking
· an injunction against Mr. Kauffman and the Register to prevent them from publishing a story that
included information from the attachments. Plaintiffs request for a temporary injunction was set for
hearing on December 7, 2017. Judge Ovrom denied the request on the same day. See Polk County
Case No. EQCE082353. In doing so, she noted that Mr. Kauffman and the Register were not parties
to the present case, so they were not bound by orders in this case.
On December 8, 2017, plaintiff filed an application for rule to show cause against Clark Kauffman
and the Register in this case. The application must be denied for the same reasons noted by Judge
Ovrom. Neither Mr. Kauffman nor the Register are parties to this case, and thus, neither are subject
to the protective order. As a result, the application is denied.
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State of Iowa Courts
Case Number
LACL134328

Case Title
JAYSEN MCCLEARY VS CITY OF DES MOINES AND

Type:

JERRY SCHILLINGER
OTHER ORDER
So Ordered

Jeffrey Farrell, District Court Judge,
Fifth Judicial District of Iowa

Electronically signed on 2017-12-08 15: I 1:0 I
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IN THE SUPREME COURT OF IOWA
No.17-1992
Polk County No. LACL134328
ORDER
JAYSEN C. MCCLEARY,
Plaintiff-Appellant,
vs.

CITY OF DES MOINES, IOWA
and JERRY SCHILLINGER,
Defendants-Appellees.
This matter comes before the court upon Jaysen McCleary' s request for an
immediate stay. McCleary has appealed from the district court's December 8, 2017,

t--

0
N

denial of the "Plaintiff's Application for Rule to Show Cause." McCleary's request for
an immediate stay is denied.

Copies to:
Brian Galligan
Jaysen C. McCleary
Dominic Pechota
Matthew Reilly
Nicholas Rowley
Brandon Lobberecht
Amanda Richards
Martha Shaff
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Michael Giudicessi
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State of Iowa Courts
Case Number
17-1992

Case Title
McCleary v. City of Des Moines

So Ordered

David S. Wiggins
Justice

Electronically signed on 2017~12-l l 16:14:28
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