
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

BONNIE M. O’DANIEL * CIVIL ACTION NO. 17-CV-190-JWD-RLB
*
*

VERSUS * JUDGE: JOHN W. DEGRAVELLES
*

INDUSTRIAL SERVICE * MAGISTRATE JUDGE:
SOLUTIONS, ET. AL. * RICHARD L. BOURGEOIS, JR.

DEFENDANTS’ MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS PLAINTIFF’S AMENDED COMPLAINT

In response to a well-founded Motion to Dismiss her original Complaint, pro se Plaintiff

Bonnie O’Daniel, filed an Amended Complaint under Fed. R. Civ. P. 15(a)(1)(B). The

amendments do little more than change the purported statutory bases for her claims and add

cosmetic alterations to the inadequate factual allegations of her initial Complaint. Despite the

changes, the Amended Complaint suffers from essentially all of the same fatal flaws that rendered

her initial pleading unable to state a claim for relief. Most importantly, the Amended Complaint

continues to claim that she was unlawfully disciplined and discharged after her employer and

others took offense to her Facebook post disparaging a transgender individual. Such allegations

still do not support any of the new claims Plaintiff attempts to plead.

Defendants, Industrial Service Solutions, Plant-N-Power Services, Inc., Cindy Huber and

Tex Simoneaux, Jr. (“Defendants”), now move to dismiss the Amended Complaint under Fed. R.

Civ. P. 12(b)(1) and 12(b)(6).1 As with the initial Complaint, the purported amendment fails to

state a claim because: (1) the Amended Complaint fails to allege any cognizable form of

1 Dismissal of the claims arising under federal question jurisdiction would leave the Court with
only non-diverse parties and state law claims.
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discrimination or retaliation under federal or Louisiana law; (2) the individual Defendants cannot

be sued under federal or state anti-discrimination laws; and (3) the Amended Complaint woefully

fails to allege facts necessary to support a claim for intentional infliction of emotional distress

under settled Louisiana jurisprudence.2 In addition, the Amended Complaint’s attempt to add a

claim of defamation completely fails to identify any injury arising from any purported false

statements.

Accordingly, the case should be dismissed at this time.

I. LAW AND ARGUMENT

A. The Substantive Allegations of the Amended Complaint.

While the Amended Complaint again contains a great deal of background, it still contains

very little in the way of actual alleged wrongful conduct by Defendants. In pertinent part, the

Amended Complaint asserts that Plaintiff worked for Defendant Plant-N-Power at its Louisiana

location.3 According to the Amended Complaint, Plaintiff allegedly performed well in her job

until April 22, 2016, when she posted a Facebook posting. As innocuously stated in the Amended

Complaint, on “April 22, 2016, Ms. O’Daniel made a Facebook post that ultimately led to her

dismissal. The photo was that of a man at Target wearing a dress and noted his ability to use the

women’s bathroom and/or dressing room with Mrs. O’Daniel’s young daughters.”4

2 Many of the arguments expressed herein will be nearly identical to those presented in Defendants’
initial Motion to Dismiss. Given the likelihood that the timely filing of the Amended Complaint
rendered Defendants’ opening Motion moot, Defendants are filing this second Motion with respect
to the Amended Complaint. Because Plaintiff properly deleted them from the initial Complaint,
Defendants will not repeat any arguments concerning the claims initially plead under California
law and ones contrary to the at-will employment doctrine.
3 Amended Complaint at ¶ 12.
4 Amended Complaint at ¶ 23. Plaintiff’s generic description of the posting is misleading. The
actual post refers to the individual in question as “it” and “this” and uses the hashtag
“#hellwillfreezeoverfirst.” A copy of the post is attached at Exhibit 1. It is proper for the Court to
review this posting on a Motion to Dismiss where, as here, it is referenced in the Complaint and
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The Amended Complaint alleges that Defendant Huber, who was above Plaintiff in the

corporate chain-of-command, took offense to the post and wanted to discharge Plaintiff.5 The

Amended Complaint subsequently alleges that Plaintiff was reprimanded, required to undergo

sensitivity training, and received additional scrutiny from Defendant Huber concerning issues such

as her scheduled hours and ability to work from home.6 Ultimately, the Amended Complaint

claims she was discharged and that the true basis for termination was because of Defendant

Huber’s disapproval of the April 22 Facebook post.7

These allegations fail to state a cause of action.

B. Standard of Review

Rule 12(b)(1) requires a dismissal by the Court upon a finding that it lacks subject matter

jurisdiction. Fed. R. Civ. P. 12(b)(1). The district court may base its determination on: “(1) the

complaint alone; (2) the complaint supplemented by undisputed facts in the record; or (3) the

complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.”

Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001). The burden of proving subject-

matter jurisdiction is on the party opposing the motion to dismiss. Id.

Rule 12(b)(6) allows a complaint to be dismissed for failure to state a claim upon which

relief can be granted. Fed.R.Civ.P. 12(b)(6). When reviewing a motion to dismiss, a court must

accept all factual allegations contained in the complaint as true, and view the facts in a light most

favorable to the plaintiff. See Erickson v. Pardus, 551 U.S. 89, 93–94, 127 S.Ct. 2197, 167 L.Ed.2d

1081 (2007). Under the United States Supreme Court’s holdings in Bell Atl. Corp. v. Twombly,

central to Plaintiff’s claims. Lone Star Fund V (U.S.), LP v. Barclays Bank PLC, 594 F.3d 383,
387 (5th Cir. 2010).
5 Amended Complaint at ¶¶ 23, 29.
6 Amended Complaint at ¶¶ 31, 33, 53.
7 Amended Complaint at ¶ 23.
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550 U.S. 544, 127 S.Ct. 1955 (2007), and Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937 (2009),

“[t]o survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as

true, to state a claim to relief that is plausible on its face.” Iqbal, 556 U.S. at 678 (quoting Twombly,

550 U.S. at 570) (internal quotation marks omitted).

“[T]he tenet that a Court must accept as true all of the allegations contained in a complaint

is inapplicable to legal conclusions.” Iqbal, 556 U.S. at 678. “A pleading that offers ‘labels and

conclusions’ or ‘a formulaic recitation of the elements of a cause of action will not do.’” Iqbal,

556 U.S. at 678 (quoting Twombly, 550 U.S. at 555). “Nor does a complaint suffice if it tenders

‘naked assertion[s]’ devoid of ‘further factual enhancement.’” Iqbal, 556 U.S. at 678 (quoting

Twombly, 550 U.S. at 557).

The Iqbal Court further explained,

Two working principles underlie our decision in Twombly. First,
the tenet that a court must accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusions.
Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.
(Although for the purposes of a motion to dismiss we must take all
of the factual allegations in the complaint as true, we "are not bound
to accept as true a legal conclusion couched as a factual allegation")
. . . . Second, only a complaint that states a plausible claim for
relief survives a motion to dismiss. . . . [W]here the well-pleaded
facts do not permit the court to infer more than the mere possibility
of misconduct, the complaint has alleged — but it has not “show[n]”
— "that the pleader is entitled to relief."

Iqbal, 556 U.S. at 678-679 (citing Twombly, 550 U.S. at 555-556) (quoting Fed. R. Civ. P. 8(a)(2))

(internal citations and parenthetical omitted) (emphasis added).

Although Plaintiff, by virtue of bringing this action pro se, is held to a less strict standard

when a court reviews the sufficiency of her Complaint, she must nonetheless conform to

procedure. Martin v. Harrison County Jail, 975 F.2d 192, 193 (5th Cir. 1992). Under Rule 8, a

complaint must provide sufficient notice of the claim and the grounds upon which it rests so that
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a “largely groundless claim” does not proceed through discovery and “tak[e] up the time of a

number of other people…” Twombley, 550 U.S. at 546. Hence, even for pro se plaintiffs, “bald

assertions and conclusions of law will not suffice.” See, e.g. Leeds v. Melts, 85 F.3d 51, 53 (2nd

Cir. 1996). “[A] court’s duty to liberally construe a plaintiff’s complaint in the face of a motion

to dismiss is not the equivalent of a duty to rewrite it for her.” Peterson v. Atlanta Hous. Auth.,

998 F.2d 904, 912 (11th Cir. 1993).

C. Claims Asserted

The Amended Complaint purports to asserts the following causes of action:

1) Discrimination based on sex and gender under La. R.S. § 23:332 and Title VII;

2) “Reverse Discrimination Based on Retaliation”;

3) Defamation;8

4) “Disparate Treatment“;9 and

5) Intentional Infliction of Emotional Distress.10

While finally recognizing that her claims must be guided by applicable federal or Louisiana

state law, Plaintiff’s Amended Complaint nonetheless fails to state a claim on any grounds.

8 The Amended Complaint cites to 28 U.S.C. § 4101, apparently as a federal basis for the
defamation action. Rather than create a cause of action, Section 4101 simply defines “defamation”
in the portions of the Code discussing federal courts’ limitations on recognition of foreign
judgments of defamation. 28 U.S.C. §§ 4101-05. It does not provide the basis for a separate,
substantive claim.
9 ”Disparate treatment” is a means by which to prove potential discrimination and not a cause of
action itself. Defendants will address this claim below in connection with its arguments directed
to the dismissal of the discrimination claims.
10 Amended Complaint at ¶¶ 1-6.
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D. The Amended Complaint Does Not Contain a Plausible Discrimination Claim,
and Any Further Amendment Would be Futile.

As discussed more fully below, the allegations of discrimination fail to state a claim for

multiple reasons. Moreover, given the fact that Plaintiff clearly makes her Facebook post the

gravamen of this suit, any attempt to once again amend the Amended Complaint to state a claim

would be futile and should, therefore, not be permitted.

1. Individual Defendants are not Proper Defendants Under Title VII or
Louisiana Law.

In her Amended Complaint, Plaintiff still seeks to hold all four Defendants liable under all

claims plead. Neither Title VII nor Louisiana’s anti-discrimination laws, however, permit a claim

against individuals for discrimination (or retaliation).

Title VII of the Civil Rights Act, as amended, prohibits an employer from discriminating

against an individual on the basis of race, color, sex, national origin, or religion with respect to

hiring, discharge, compensation, promotion, classification, training, apprenticeship, referral for

employment, or other terms, conditions, and privileges of employment. 42 U.S.C. § 2000(e) et seq.

Under Title VII , an “employer” is “a person engaged in an industry affecting commerce who has

fifteen or more employees… and any agent of such person,…” 42 U.S.C. § 2000e(b); 42 U.S.C.

§ 12111(5)(A).

The Fifth Circuit has expressly held that “relief under Title VII is only available against an

employer, not an individual supervisor or fellow employee.” Umoren v. Plano Indep. Sch. Dist.,

457 Fed. Appx. 422, 425 (5th Cir. 2012) (citing Foley v. Univ. of Houston Sys., 355 F.3d 333, 340

n.8 (5th Cir. 2003)); see also Muthukumar v. Kiel, 478 Fed. Appx. 156, 158 (5th Cir. 2012)

(“[T]here is no individual liability for employees under Title VII.”) (quoting Smith v. Amedisys

Inc., 298 F.3d 344, 448 (5th Cir. 2002)); Johnson v. TCB Constr. Co., Inc., 334 Fed. Appx. 666,
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669 (5th Cir. 2009) (“Only ‘employers,’ not individuals acting in their individual capacity who do

not otherwise meet the definition of ‘employers’ can be liable under [T]itle VII”) (quoting Grant

v. Lone Star Co., 21 F.3d 649, 652 (5th Cir. 1994)). Similarly, courts have also rejected any claim

of individual liability asserted under La. R.S. § 301, et seq. See e.g. Dronet v. LaFarge Corp.,

2000 WL 1720547, at *2 (E.D. La. Nov. 17, 2000) (“[A] supervisor is neither an employer in the

traditional sense nor an employer within the meaning of the Louisiana Employment Discrimination

Law…”).

Even if such claims were properly raised by Plaintiff, which they were not, there can be no

liability on behalf of the individual Defendants Huber and Simoneaux for discrimination or

retaliation.11

2. Plaintiff Did Not Administratively Exhaust Her Discrimination Claim.

Procedurally, Plaintiff must exhaust her administrative remedies before filing suit under

Title VII by the timely filing of an EEOC Charge. McClain v. Lufkin Indus., 519 F.3d 264, 273

(5th Cir. 2008); Mitchell v. U T L X Mfg., L.L.C., 569 F. App'x 228, 231 (5th Cir. 2014). Similarly,

prior to filing a state law claim of discrimination, Louisiana law requires that Plaintiff provide

written notice of such a claim before instituting a lawsuit. La. R.S. 23:303(C). While an EEOC

Charge may suffice, it cannot do so if it provides no notice of the actual claim at issue. Johnson

v. Hosp. Corp. of Am., 767 F.Supp.2d 678, 700 (W.D. La. 2011) (“Louisiana state and federal

courts applying Louisiana law have held the filing of an EEOC charge of discrimination satisfies

this notice requirement, but limits the state claim to the alleged discrimination detailed in the

EEOC charge …”)

11 The same analysis applies to any retaliation claim against the individual Defendants as well.
Accordingly, both the discrimination and retaliation claims against the individual Defendants
should be dismissed, with prejudice.
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According to her Amended Complaint, Plaintiff claims that she was discriminated against

based on gender and sex. Plaintiff’s EEOC Charge did not mention discrimination and, therefore,

did not provide the requisite notice of any such claim. Instead, her Charge mentioned only a claim

of retaliation. She checked only the retaliation box and, in fact, stated as much when alleging she

felt she was fired “in retaliation for making a Facebook posting…”12 The law is well-settled. The

scope of a plaintiff’s claims is limited to the allegations within the EEOC Charge, and those that

could be reasonably expected to grow from it. See Sanchez v. Standard Brands, Inc., 431 F.2d 455,

466 (5th Cir. 1970). Fifth Circuit precedent recognizes that filing an EEOC charge as to one type

of claim does not automatically exhaust a plaintiff’s administrative remedies as to the other. See

Manning v. Chevron Chem. Co., 332 F.3d 874, 879 (5th Cir. 2003).

If a claim or allegation was not included in the underlying EEOC charge, the plaintiff is

barred from asserting that claim or allegation in a subsequent lawsuit. Nat’l Ass'n of Gov’t Emps.

v. City Pub. Serv. Bd., 40 F.3d 698, 711-12 (5th Cir. 1994); see also McClain, 519 F.3d at 273

(“Courts should not condone lawsuits that exceed the scope of EEOC exhaustion, because doing

so would thwart the administrative process and peremptorily substitute litigation for

conciliation.”). In considering whether the exhaustion requirement has been satisfied, the most

important factor is the substantive factual allegations from the plaintiff’s charge. See Manning v.

Chevron Chem. Co., 332 F.3d at 879 (citing Sanchez v. Standard Brands, Inc., 431 F.2d 455, 462

(5th Cir. 1970)).

The discrimination claim that Plaintiff asserts in her Amended Complaint has nothing to

do with the retaliation claim in the Charge, nor could it have been reasonably expected to grow

from it. Her Charge clearly states that she was fired in retaliation for making the Facebook post –

12 Exhibit 2, December 20, 2016 EEOC Charge.
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not because of her sex/gender. Plaintiff’s Charge irrefutably shows that she made no factual

statements to support a claim for discrimination based upon sex or gender (or even sexual

orientation). Just as in her Amended Complaint, she failed to assert any allegation of any action

against her based on sex at all. Instead, she simply claimed the motivation behind her discharge

was the Facebook posting. To allow Plaintiff to proceed on a sex/gender discrimination cause of

action, despite her failure to raise it at the administrative stage, would “thwart the administrative

process . . . .” McClain, 519 F.3d at 27313

The sex and gender discrimination claims should be dismissed due to lack of proper

exhaustion.14

3. The Amended Complaint Alleges Plaintiff Was Disciplined And Harassed Due
To Her Facebook Post Rather Than Because Of Sex or Gender.

Substantively, even if administratively exhausted, the Amended Complaint nonetheless

fails to state a cause of action for discrimination under either Title VII or Louisiana law.15 In fact,

it provides no factual basis at all for a claim of sex or gender discrimination.

In her Amended Complaint, Plaintiff now appears to abandon any pretense that her sex and

gender discrimination claims are based on her being female and treated differently than similarly

13 Although EEOC Charges are liberally construed because many claimants initiate the process
pro se, “a primary purpose of Title VII is to trigger the investigatory and conciliatory procedures
of the EEOC, in an attempt to achieve non-judicial resolution of employment discrimination
claims.” Pacheco v. Mineta, 448 F.3d 783, 788-89 (5th Cir. 2006); see also Manning, 332 F.3d at
878.
14 Similarly, the Charge only named Defendant Plant-N-Power. It cannot suffice to give any notice
of any claim whatsoever to the remaining Defendants.
15 Because Louisiana courts routinely look to the federal discrimination law in Title VII for
guidance in interpreting La. R. S. § 23:301 et seq., Defendants’ analysis will cite to both federal
and state precedent. Boudreaux v. Casino Cruises, Inc., 1999-1168, p.5 (La. App. 1 Cir. 6/23/00),
762 So.2d 1200, 1204.
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situated male co-workers.16 As set forth previously, this is for good reason—she was replaced by

a female and the original Complaint makes no mention of any male employee receiving better

treatment.17 Instead, the Amended Complaint now focuses on the fact that she is heterosexual in

attempting to state a claim. This fails as well.

First, the type of sexual orientation claim purportedly brought by Plaintiff is simply not

actionable under the law. Rather than base any such claim on stereotyping due to sex or gender, as

has been recognized by the courts, Plaintiff instead seeks to bring a discrimination claim purely

based on the fact that she is heterosexual.18 As explained recently by the Eleventh Circuit, claims

based solely on sexual orientation, as opposed to stereotyping theories, are not cognizable. Evans

v. Georgia Regional Hospital, 850 F.3d 1248, 1255-56 (11th Cir. 2017). In so holding, the Court

followed longstanding Fifth Circuit precedent, Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir.

16 Paragraph 79 of the Amended Complaint continues to state that Plaintiff was replaced by a
woman. It then lists a string of dissimilar Facebook posts by Plaintiff’s female replacement and
insinuates that her replacement received no punishment. Not only does this fail to plead a nearly
identical disciplinary infraction, it is simply not cognizable discrimination to treat two members
of the same protected classification (female) in a different manner.
17 ”The ‘ultimate question’ in a Title VII disparate treatment claim remains ‘whether a defendant
took the adverse employment action against a plaintiff because of her protected status.’” Raj v.
Louisiana State Univ., 714 F.3d 322, 331 (5th Cir. 2013) (quoting Kanida v. Gulf Coast Med. Pers.
LP, 363 F.3d 568, 576 (5th Cir. 2004)). In looking at this, the elements of a claim for
discrimination based on gender and sex require Plaintiff to show that (1) she was a member of a
protected class; (2) she was qualified for the position she lost; (3) she suffered an adverse
employment action; and (4) she was replaced with a similarly qualified employee who was not in
the same protected class or treated less favorable than similarly-situated employees who were not
in the same protected class. Ward v. Bechtel Corp., 102 F.3d 199, 202 (5th Cir. 1997).
18 Any stereotyping claim would make no sense here. There is no gender or even sexual orientation
specific stereotype about employees refraining from disparaging transgender individuals. The
offensive nature of the posting is not dependent upon it being made by a male, female,
heterosexual, or non-heterosexual employee. If anything, Plaintiff’s Amended Complaint unfairly
stereotypes Defendant Huber based upon her alleged sexual orientation. She is not alleged to be
transgender. Nonetheless, Plaintiff blithely assumes that all LGBT individuals would take offense
at the post and/or that no LGBT person would be upset by such comments if made by another
member of the LBGT community.
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1979), and joined a vast array of other circuits similarly rejecting such sexual orientation theories.

See, e.g., Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252, 259 (1st Cir. 1999) (“Title VII

does not proscribe harassment simply because of sexual orientation.”); Simonton v. Runyon, 232

F.3d 33, 36 (2d Cir. 2000) (“Simonton has alleged that he was discriminated against not because

he was a man, but because of his sexual orientation. Such a claim remains non-cognizable under

Title VII.”); Bibby v. Phila. Coca Cola Bottling Co., 260 F.3d 257, 261 (3d Cir. 2001) (“Title VII

does not prohibit discrimination based on sexual orientation.”); Wrightson v. Pizza Hut of Am., 99

F.3d 138, 143 (4th Cir. 1996), abrogated on other grounds by Oncale v. Sundowner Offshore

Servs., 523 U.S. 75, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998) (“Title VII does not afford a cause of

action for discrimination based upon sexual orientation....”); Vickers v. Fairfield Med. Ctr., 453

F.3d 757, 762 (6th Cir. 2006) (“[S]exual orientation is not a prohibited basis for discriminatory

acts under Title VII.”); Williamson v. A.G. Edwards & Sons, Inc., 876 F.2d 69, 70 (8th Cir. 1989)

(“Title VII does not prohibit discrimination against homosexuals.”); Rene v. MGM Grand Hotel,

Inc., 305 F.3d 1061, 1063-64 (9th Cir. 2002) (“[A]n employee’s sexual orientation is irrelevant for

purposes of Title VII. It neither provides nor precludes a cause of action for sexual harassment.

That the harasser is, or may be, motivated by hostility based on sexual orientation is similarly

irrelevant, and neither provides nor precludes a cause of action.”); Medina v. Income Support Div.,

413 F.3d 1131, 1135 (10th Cir. 2005) (“Title VII’s protections, however, do not extend to

harassment due to a person’s sexuality.... Congress has repeatedly rejected legislation that would

have extended Title VII to cover sexual orientation.”)

Even if her claim based purely on sexual orientation were somehow cognizable, Plaintiff’s

Amended Complaint would still fail. That is, the focus of Plaintiff’s allegations are not that she

was targeted because of her heterosexuality, but because of her offensive Facebook post and
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Defendant Huber’s sexual orientation. Plaintiff repeatedly avers that Defendants acted not because

of Plaintiff’s sex or gender, but because of Plaintiff’s Facebook post. She opens with the express

statement that the post “led to her dismissal.”19 Having done so, she goes on to claim that

Defendant Huber acted throughout based on the fact that she took particular offense to the post’s

commentary about members of the LGBT community.20 This is not a claim based upon Plaintiff’s

sex at all.

Throughout, Plaintiff highlights the fact that Defendant Huber was herself a member of the

LQBT community and insinuates that this may be the reason for Ms. Huber’s purportedly taking

offense to the post. In other words, the assertion is no different than a claim that an African-

American manager might take greater offense to racial slurs in the workplace than a non-African-

American manager. This misses the point. Rather than focus on her own sex and disparate

treatment because of her own sex, Plaintiff’s allegation does nothing more than reiterate the

suspected motive that the adverse action taken against her occurred due to Defendant Huber’s

reaction to the content of the post.

In the end, there is simply nothing factual in the Amended Complaint to suggest that

Plaintiff’s sexual orientation played any role in the disciplinary decisions or any other conduct

toward Plaintiff. The Amended Complaint fails to allege any harassing comments about her sexual

orientation or any other allegations of some bias against heterosexuals. It fails to identify any

similarly-situated non-heterosexual employee who received better treatment under nearly identical

circumstances. In short, simply proclaiming that she believed she was discriminated against

19 Amended Complaint at ¶ 23.
20 Amended Complaint at ¶¶ 23, 26.
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because of her heterosexuality amounts to exactly the type of conclusory statement rejected in

Iqbol/Twombley.

Plaintiff’s Amended Complaint pleads nothing more than an allegation that she is

heterosexual, and she was disciplined following conduct that her supervisor disliked for reasons

other than Plaintiff’s own sexual orientation. This does not state a claim for sex discrimination

under federal or state law.

E. Plaintiff Does Not Have A Claim for “Reverse Discrimination Based On
Retaliation.”

Next, it is entirely unclear what is meant in the Amended Complaint by “Reverse

Discrimination Based on Retaliation.” No such phrase exists under the law. Rather, it appears as

if Plaintiff’s attempted claim again amounts to an allegation that she was fired because she is

heterosexual. If so, this does nothing more than repeat the attempt to claim that she received

disparate treatment due to being heterosexual. This fails for the reasons stated above.

Nonetheless, even accepting that Plaintiff means to plead a typical claim of retaliation, her

allegations still fail to state a claim. The scope of actionable retaliation claims under Title VII and

Louisiana law are statutorily defined. They do not prohibit adverse employment actions taken

against employees for making complaints about general unfairness in the workplace or for posting

Facebook messages that fail to meet the definition of protected activity.

To establish a prima facie case of retaliation under Title VII, a plaintiff must show that (1)

she engaged in activity protected by Title VII, (2) she suffered an adverse employment action, and

(3) a causal connection exists between the protected activity and the adverse employment action.

See Byers v. Dallas Morning News, Inc., 209 F.3d 419, 427 (5th Cir.2000).

A plaintiff engages in protected activity under Title VII if she has "opposed any practice

made an unlawful employment practice by this subchapter," (the "opposition clause") or "made a
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charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing

under this subchapter," (the "participation clause"). 42 U.S.C. § 2000e-3(a). Similarly, Louisiana

law prohibits retaliation for opposition and participation by reference to state specific anti-

discrimination law. La. R.S. §51:2256.

Again, the allegations of Plaintiff’s Amended Complaint belie a retaliatory motive

proscribed by law. Rather than plead any protected activity, Plaintiff instead alleges she was

“retaliated against” for a Facebook posting that her Amended Complaint acknowledges as a

potentially “insensitive” message about an apparent member of the transgender community.21 The

message did not discuss Defendants at all, much less contend that Defendants discriminated

against her or any other individuals. In other words, it did not constitute “protected activity” for

purposes of the opposition clause. Nor was the post part of an EEO proceeding for purposes of

the participation clause.

Finally, although the Amended Complaint now alleges that Plaintiff texted and spoke to

her supervisor (Simoneaux) about being harassed “because she was heterosexual,”22 such conduct

is not “made illegal” by Title VII or Louisiana law. Thus, it does not constitute protected activity.

Equally important, Plaintiff does not even attempt to plead a causal connection between her

purported complaints and any adverse employment action. Instead, she disavows such connection

by affirmatively ascribing the motive behind the conduct against her as based purely on the

Facebook post.

21 Amended Complaint at ¶ 33. Once again using the analogy above on discrimination, it would
be an anomaly, at best, to claim that a white male could claim retaliation protection for making
“insensitive” or demeaning Facebook posts or statements at work about women or African-
Americans.
22 Amended Complaint at ¶¶ 28; 54.
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In short, the Amended Complaint does not allege any protected activity whatsoever. Nor

does it allege a causal connection between any complaint she made and the adverse actions against

her. As a result, it fails to state a claim for retaliation under Title VII or Louisiana law.

F. There Is No Legally Recognized Defamation Claim.

Next, the Amended Complaint attempts to add a defamation claim. Four elements are

necessary to establish a defamation cause of action: (1) a false and defamatory statement

concerning another; (2) an unprivileged publication to a third party; (3) fault (negligence or

greater) on the part of the publisher; and (4) resulting injury. The fault requirement is often set

forth in the jurisprudence as malice, actual or implied. Thus, in order to state a defamation claim,

a plaintiff must plead that the defendant, with actual malice or other fault, published a false

statement with defamatory words which caused plaintiff damages. If even one of the required

elements of the tort is not pled, the cause of action fails.” Costello v. Hardy, 2003-114 **12-13

(La. 2004); 864 So.2d 129, 139-140 (citations and internal quotations omitted).

Here, it is difficult to determine what “statement” allegedly forms the basis for a claim of

defamation. The Amended Complaint did not add any specific allegations that would justify

inclusion of such a claim for the first time. In fact, Plaintiff identifies only one specific statement

constituting a “lie” about her. Specifically, she states that she only turned in her company cell

phone rather than a host of other items, but that Defendant Simoneaux then “lied to Mrs. Huber in

an email stating Mrs. O’Daniel had turned all of those items back in.”23

As an initial matter, it is impossible to determine how any “lie” about complying with a

request to turn in items could be seen as fodder for a defamation claim. The Louisiana Supreme

23 Amended Complaint at ¶ 63.
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Court has explained that whether or not words are defamatory is a threshold matter of law for the

court.

Defamatory words are, by definition, words which tend to harm the
reputation of another so as to lower the person in the estimation of
the community, to deter others from associating or dealing with the
person, or otherwise expose a person to contempt or ridicule. Words
which convey an element of personal disgrace, dishonesty, or
disrepute are defamatory. The question of whether a communication
is capable of a particular meaning and whether that meaning is
defamatory is ultimately a legal question for the court. The question
is answered by determining whether a listener could have
reasonably understood the communication, taken in context, to have
been intended in a defamatory sense.

Costello v. Hardy, 2003-1146 (La. 1/21/04); 864 So.2d 129, 139-140.

The statement about Plaintiff turning in items could not possibly rise to this level. If

anything, it put Plaintiff in a positive light.

Given this, it is unsurprising that Plaintiff wholly fails to plead any injury resulting from

the alleged false statement. She does not allege that any person at work held her in less esteem

because she was said to have turned in all of the requested items. Moreover, she does not allege

that she was financially or detrimentally impacted by this statement at all.

Allowing a claim to proceed in the context of a “lie” inarguably placing Plaintiff in a

positive light, without any resulting alleged harm, should not be countenanced. There is no viable

state law defamation claim against any of the Defendants.

G. Plaintiff Fails To State A Claim For Intentional Infliction Of Emotional Distress.

In her final claim, Plaintiff purports to claim intentional infliction of emotional distress

under Louisiana law. Here, her claim is supported by her discipline and discharge. In addition,

Plaintiff claims that Defendant Huber reported her behavior to Defendant Industrial Service
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Solutions24 and once threatened to contact her husband’s employer about the Facebook post, but

was apparently unsuccessful.25 She also asserts that Defendant Huber did not speak to her “on a

personal level;”26 once potentially insinuated to ISS that she was in a relationship with Mr.

Simoneaux;27 and included other, purportedly unfounded, employment infractions in the

reprimand letter.28 She also claims that she was asked to undergo sensitivity training29 and was

subject to new work rules.30 She further alleges that Defendant Simoneaux, although once sending

her a picture that resembled a buttock that he claimed to be his arm, was nice to her throughout,

but ascribed his motivation as a product of “gas lighting.”31 Finally, Plaintiff claims that Defendant

wrongfully told her that she was discharged in a lay off due to business concerns, but later changed

the reason to unsatisfactory performance.32 These routine workplace disputes do not rise to the

level necessary to establish a claim for intentional infliction of emotional distress as a matter of

law.

To establish a claim for intentional infliction of emotional distress, Plaintiff must show:

(1) Defendants’ conduct was extreme and outrageous; (2) she suffered severe emotional distress;

and (3) Defendants desired to inflict severe emotional distress or knew that severe emotional

distress would be certain or substantially certain to result from its conduct. White v. Monsanto

24 Amended Complaint at ¶ 25.
25 Amended Complaint at ¶ 24.
26 Amended Complaint at ¶ 32.
27 Amended Complaint at ¶ 46.
28 Amended Complaint at ¶¶ 34-35.
29 Amended Complaint at ¶ 31.
30 Amended Complaint at ¶¶31, 53
31 Amended Complaint at ¶ 55. The addition of an ominous sounding phrase such as “gas lighting”
does nothing to turn allegations of routine workplace acts (particularly nice ones) into a viable
claim of intentional infliction of emotional distress. It merely ascribes the requisite intentional
motive to Defendant Simoneaux’s alleged actions.
32 Amended Complaint at ¶¶ 59, 62, 64, 66.
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Co., 585 So.2d 1205, 1209 (La. 1991).

The level of proof must clear a high bar:

The conduct must be so outrageous in character, and so extreme in
degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious and utterly intolerable in a civilized
community. Liability does not extend to mere insults, indignities,
threats, annoyances, petty oppressions, or other trivialities.

Id.

Although recognizing a cause of action for intentional infliction of emotional distress in a

workplace setting, Louisiana courts have severely limited the cause of action to cases which

involve a “pattern of deliberate, repeated harassment over a period of time.” Nicholas v. Allstate

Ins. Co., 99-2522, p. 14 (La. 8/31/00); 765 So.2d 1017, 1026-1027. Thus, “disciplinary action and

conflict in a pressure-packed workplace environment, though calculated to cause some degree of

mental anguish, are not ordinarily actionable.” Id. at 1030. Liability will not arise where the

conduct is intended merely to cause fright, humiliation or embarrassment. Id.

Finally, even if conduct is otherwise illegal (such as amounting to discrimination or

constructive discharge) it does not necessarily constitute “extreme and outrageous” behavior. As

stated by the Fifth Circuit, “more is required to prove intentional infliction of emotional distress

than the usual [discrimination] claim.” Wilson v. Monarch Paper Co., 939 F.2d 1138, 1144 (5th

Cir. 1991) (applying Texas law) (text amended for clarity); see also Deus v. Allstate Ins. Co., 15

F.3d 506, 514 (5th Cir. 1994) (applying Louisiana law, IIED claims are limited to claims for

behavior outside of the scope of normal friction arising from the employment relationship that

infringe upon issues protected by constitutional or statutory rights).
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Even accepted as true, Plaintiff’s allegations show nothing more than a few week pattern

of discipline, legal changes to procedure in employment, and workplace conflicts. Such allegations

cannot support a claim for intentional infliction of emotional distress.

II. ANY FURTHER AMENDMENT WOULD BE FUTILE.

Plaintiff did not move to file her Amended Complaint. Insofar as she seeks to do so again,

leave should not be permitted on the ground of futility. A district court is properly within its

discretion to deny a motion for leave to amend if the amendment is futile. Stripling v. Jordan Prod.

Co., L.L.C., 234 F.3d 863, 872-873 (5th Cir. 2000). This applies even where amendment may

ordinarily be deemed a matter of right, but where “another pleading would do no more than prolong

the inevitable….” Jacquez v. Procunier, 801 F.2d 789, 793 (5th Cir. 1986). To determine futility,

the district court should apply “the same standard of legal sufficiency as applies under Rule

12(b)(6).” Stripling, 234 F.3d at 873. (quoting Shane v. Fauver, 213 F.3d 112, 115 (3rd Cir. 2000)).

There are no facts Plaintiff could add that would cure the legal defects in the claims at issue

in the pending motion. In other words, no amendment would retroactively create individual

liability under anti-discrimination and retaliation statutes. Nor would such amendment permit

retroactive exhaustion of a discrimination claim or some unrecognizable claim based on sexual

orientation. Finally, because the gravamen of the detailed Amended Complaint (and EEOC

Charge) rests solely on ordinary workplace discipline for the Facebook post, and because that post

does not constitute protected activity, any amendment of the remaining claims would be futile as

well. Accordingly, dismissal should be with prejudice.

III.CONCLUSION

Plaintiff’s Amended Complaint completely fails to provide the basis for any claim against

Defendants. The Court should grant the Motion to Dismiss and dismiss all claims, with prejudice.
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