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I. PRELIMINARY STATEMENT  

On September 22, 2017, OTC Plaintiffs filed their Memorandum of Law in Support of 

the OTC Plaintiffs’ Motion for Final Approval of Settlement with Barclays Bank plc (“Final 

Approval Brief”) (ECF No. 2276) and their Memorandum of Law in Support of the OTC 

Plaintiffs’ Motion for Attorneys’ Fees, Reimbursement of Litigation Expenses, and Service 

Awards for Named Plaintiffs (“Attorneys’ Fees Brief”) (ECF No. 2279).  Since those filings, the 

deadline for class members to exclude themselves from the settlement or to object has passed.  

Despite the vast size of the class and sophisticated institutions who comprise a large portion of 

the class, the parties received no objection to the appointment of Hausfeld LLP and Susman 

Godfrey L.L.P. as class counsel, and no objection to class counsel’s application for attorneys’ 

fees, expenses, and service awards.  The Claims Administrator received only seventeen timely 

exclusions, of which thirteen are by entities that filed their own individual complaints in this 

MDL.  See Supplemental Declaration of Jason Rabe ¶ 4 & Ex. A. 

Only two objections were received by OTC Plaintiffs to the settlement with Barclays 

Bank plc (“Barclays”), and these objections seek to relitigate issues already decided by this 

Court or raise issues simply irrelevant to the approval of the settlement.  One objection comes 

from a claims aggregator (i.e., a self-appointed entity that solicits and files claims forms for 

parties in exchange for payment from those claimants) who is an often-criticized serial objector 

to class action settlements and who lacks standing to object at all.  This entity, Managed Care 

Advisory Group, LLC (“MCAG”), purports to act on behalf of “any number of [its] clients [who] 

are purchasers of LIBOR based instruments,” but MCAG has yet to identify a single purported 

client or LIBOR-based instrument held by such a client.  ECF No. 2305 at 1.  MCAG simply 

repeats arguments made by a prior objector to this settlement that this Court has already rejected.  

See ECF No. 1678 at 6 (rejecting exact same objection from Guaranty Bank to preliminary 
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approval of the Barclays settlement). The other objection, from Maimonides Medical Center 

(“Maimonides”), was submitted in a letter to counsel in which the objection was stated in vague 

terms in a single paragraph, and which appears to be a complaint about how much it will receive 

from the proceeds of the settlement. 

Both MCAG’s and Maimonides’s objections are meritless and should be overruled.  The 

paucity of objections is a strong indicator of the adequacy of the settlement.  See Wal-Mart 

Stores, Inc. v. Visa U.S.A. Inc., 396 F.3d 96, 118 (2d Cir. 2005) (“If only a small number of 

objections are received, that fact can be viewed as indicative of the adequacy of the 

settlement.”);  In re Bear Stearns Cos., Inc. Secs., Derivative, & ERISA Litig., 909 F. Supp. 2d 

259, 266-67 (S.D.N.Y. 2012).  Virtually all OTC class members, many of them sophisticated 

investors and institutions, have raised no objection to the settlement nor opted out of the class, 

underscoring the phenomenal result achieved for the settlement class.  For the reasons stated in 

the Final Approval Brief and Attorneys’ Fees Brief, OTC Plaintiffs respectfully request that the 

Court grant final approval to the settlement between OTC Plaintiffs and Barclays and approve 

the application for attorneys’ fees, expenses, and service awards. 

II. BACKGROUND 

The facts and procedural history of this settlement are described in OTC Plaintiffs’ prior 

submissions.  See ECF Nos. 1336-38 (preliminary approval), 1926-39 (notice program and plan 

of distribution), 2274-80 (final approval and fee request).  On October 9, 2017, MCAG filed an 

objection to the proposed settlement (“MCAG Objection”).  ECF No. 2305.  On October 11, 

2017, OTC Plaintiffs and Barclays received an objection on behalf of Maimonides 
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(“Maimonides Objection”).  Ex. A.
1
  These are the only two objections. 

III. ARGUMENT 

A. The Court Should Overrule MCAG’s Objection  

MCAG, a third-party claims aggregator, has a troubled history of involvement with class 

action settlements.  See, e.g., In re Payment Card Interchange Fee & Merch. Disc. Antitrust 

Litig., 2014 U.S. Dist. LEXIS 142213, at *24-29 (E.D.N.Y. Oct. 3, 2014) (recounting why the 

court previously enjoined MCAG’s practice of “automatically enroll[ing] class members in 

MCAG’s claims filing service” without authorization and charging them “up to 20% of their 

recovery as well as an additional upfront ‘settlement administration fee’”); In re Tricor Indirect 

Purchaser Antitrust Litig., 2009 U.S. Dist. LEXIS 101362, at *7 (D. Del. Oct. 28, 2009) 

(dismissing MCAG’s objection as “without merit” and questioning its standing to object at all).  

MCAG’s objection should be overruled because (1) MCAG lacks standing to assert an objection, 

and (2) its objection is meritless based on this Court’s prior ruling on Guaranty Bank’s objection 

and well established law.  

First, MCAG itself is not a putative class member, and thus lacks standing to object to the 

terms of the settlement.  See, e.g., Cent. States Se. & Sw. Areas Health & Welfare Fund v. 

Merck-Medco Managed Care, L.L.C., 504 F.3d 229, 244 (2d Cir. 2007) (noting that 

“[n]onparties to a settlement generally do not have standing to object to a settlement of a class 

action” and rejecting objection submitted by non-class member); Stinson v. City of N.Y., 2017 

U.S. Dist. LEXIS 89844, at *15 (S.D.N.Y. June 7, 2017) (“Only a ‘class member may object to 

the [settlement] proposal’ . . . .” (quoting Fed. R. Civ. P. 23(e)(5))).  This issue is not new to 

MCAG.  See In re Tricor, 2009 U.S. Dist. LEXIS 101362, at *7 (noting “the obvious standing 

                                                 
1
 All exhibits to this memorandum denoted “Ex. __” are exhibits to the Declaration of Hilary K. Scherrer (“Scherrer 

Decl.”), filed concurrently. 
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issue” with MCAG’s objection to the class settlement).  Nor is it new to this settlement: this 

Court’s preliminary approval order addresses this very topic.  See ECF No. 1678 at 5 (“As an 

initial matter, Guaranty has standing to object to the proposed settlement only if it is a part of the 

OTC class.”). 

Although MCAG purports to represent the interest of other parties who are unnamed and 

who allegedly are putative class members, its submission did not identify any such class member 

nor did it provide evidence that it has the authority to object on behalf of any such class member. 

See ECF No. 2305. Having failed to provide the Court, OTC Plaintiffs, and Barclays with any 

information concerning these unnamed (and perhaps nonexistent) entities, or any LIBOR-based 

instruments purportedly purchased by these entities,
2
 MCAG’s objection should be overruled on 

standing grounds alone.  See Stinson, 2017 U.S. Dist. LEXIS 89844, at *15 (questioning standing 

of objector purporting to represent clients who were class members, but who “ha[d] not 

identified any particular individual shown to be a class member of the instant action”); In re 

Holocaust Victim Assets Litig., 314 F. Supp. 2d 155, 168 (E.D.N.Y. 2004) (concluding that 

objector, “a non-profit law center founded to represent individuals with disabilities” that had 

never “produced a client who is a member of plaintiff class,” lacked standing); cf. ECF No. 1678 

at 5 (“It is not clear from the papers whether Guaranty is actually a member of the OTC class, 

and the Court has no information about Guaranty’s LIBOR-based holdings.” (citation omitted)).  

And, even if MCAG were to produce information regarding its supposed clients, to have 

standing to make this particular objection, it would still have to show that those clients would 

agree to release claims related to non-panel bank transactions under the settlement—a nontrivial 

task, given the significant carve-outs from the scope of the release for transactions with non-

                                                 
2
 Despite two telephone conferences between counsel for MCAG and Class Counsel in the last week, and repeated 

requests from Class Counsel for this information, MCAG has produced nothing to support its standing to object. 
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panel banks.  See ECF No. 2275-2 at 16 (notice describing claims not included in the settlement, 

including claims related to certain other class actions in this MDL). 

Second, MCAG raises meritless issues that this Court has already addressed and 

rejected.  MCAG argues that the release in the settlement improperly “releases claims related to 

purchases of LIBOR-based instruments from entities other than Defendants”; according to 

MCAG, “[t]hese Non-Panel Bank Transactions are distinguishable [from transactions with panel 

banks] as they do not arise out of the factual predicate of the OTC action.”  ECF No. 2305 at 2.  

But that objection is precisely the same objection that Guaranty Bank made to preliminary 

approval of this very settlement.  See ECF No. 1395 at 2, 3 (objecting to settlement as 

“overbroad to the extent it releases claims related to purchases of LIBOR-Based Securities from 

entities other than Defendants” because “such claims do not arise from an ‘identical factual 

predicate’ as the OTC Plaintiffs’ claims”).  This Court squarely rejected that argument, holding 

that claims related to transactions with non-panel banks “do arise out of an identical factual 

predicate, which is the alleged suppression and manipulation of LIBOR.” ECF No. 1678 at 6 

(emphasis added).  MCAG fails to cite, let alone substantively engage with, this Court’s prior 

order, and provides no reason to deviate from the law of the case.  See Liona Corp. v. PCH 

Assocs. (In re PCH Assocs.), 949 F.2d 585, 592 (2d Cir. 1991) (“Under the law of the case 

doctrine, a decision on an issue of law made at one stage of a case becomes binding precedent to 

be followed in subsequent stages of the same litigation.”). 

MCAG also challenges the class representatives’ adequacy under Wal-Mart Stores, Inc. 

v. Visa U.S.A. Inc., 396 F.3d 96 (2d Cir. 2005), another argument already rejected by this Court.  

See ECF No. 1678 at 7 (holding that “the class representatives adequately represent the class 

members who have” claims related to transactions with non-panel banks).  Here, MCAG 
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blatantly mischaracterizes this Court’s prior ruling—asserting that “this Court has recognized, 

because OTC Plaintiffs are concerned only with claims arising from transactions with 

Defendants, they do not adequately represent MCAG’s clients who purchased from both Panel 

and Non-Panel banks,” ECF No. 2305 at 7—when in fact this Court held the exact opposite, see 

ECF No. 1678 at 7.  MCAG’s objection to the class representatives’ adequacy is frivolous, and 

should not be credited. 

Third, MCAG’s objection to the breadth of the release, see ECF No. 2305 at 5, fails for 

the same reasons stated in OTC Plaintiffs’ briefing in support of preliminary approval and for the 

same reasons given by this Court in rejecting this same argument, see ECF No. 1416 at 3-4; ECF 

No. 1678 at 6.  The Second Circuit recognized in Wal-Mart that broad settlements are common 

and often necessary in class action litigation. See 396 F.3d at 107. Thus, “in order to achieve a 

comprehensive settlement that would prevent relitigation of settled questions at the core of a 

class action, a court may permit the release of a claim . . . even though the claim was not 

presented and might not have been presentable in the class action.” TBK Partners, Ltd. v. 

Western Union Corp., 675 F.2d 456, 460 (2d Cir. 1982).  As described in the mailed notice, the 

settlement does not release a number of claims that putative OTC class members may also have 

arising from transactions with non-panel banks.  For one, claims that are part of the Exchange-

Based class action relating to Eurodollar futures contracts and claims that are part of the 

Bondholder class action relating to debt securities issued by non-panel banks are not released by 

this OTC settlement.  ECF No. 2275-2 at 16.  Further, putative class members’ claims arising 

from the purchase of U.S. Dollar LIBOR-Based Instruments from certain non-panel banks that 

are alleged in the 33-35 Green Pond Road Assocs. LLC v. Bank of America Corp., et al. (Case 

No. 12 CV 5822 (NRB)) and Courtyard at Amwell II, LLC, et al. v. Bank of America Corp., et al. 
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(Case No. 12 CV 6693 (NRB)) class actions are also not released.
3
  Id.  The settlement explicitly 

preserves these claims while, as this Court has previously recognized, providing “a significant 

recovery for OTC plaintiffs” and the benefit of “certainty . . . in the face of a factually complex 

case with genuine legal uncertainties,”  ECF No. 1678 at 5.  Accordingly, MCAG’s assertions 

about the “clear[] insufficien[cy]” of the carve outs in the settlement are baseless.  ECF No. 2305 

at 5.  The release in the settlement is entirely appropriate. 

Nor is there any merit to MCAG’s apparent objection to the plan of allocation.  MCAG’s 

generalized complaints about “information failure” notwithstanding, ECF No. 2305 at 5, its 

objection does not seriously challenge the “reasonable, rational basis” of the plan of distribution.  

See In re Bear Stearns, 909 F. Supp. 2d at 270) (“An allocation formula need only have a 

reasonable, rational basis, particularly if recommended by experienced and competent class 

counsel.”).  That plan of distribution, which was found by allocation counsel to be a fair and 

reasonable plan of allocation, and which this Court has already preliminarily approved, see ECF 

No. 1948 at 2, was informed not only by the goal of matching each putative class member’s 

recovery to the strength of his or her claim, but also “by the strong judicial policy favoring 

settlements as well as the realization that compromise is the essence of settlement.” In re 

PaineWebber Ltd. P’ships Litig., 171 F.R.D. 104, 135 (S.D.N.Y.), aff’d sub nom. In re 

PaineWebber Inc. Ltd. P’ships Litig., 117 F.3d 721 (2d Cir. 1997).  In light of the Second 

Circuit’s discussion, and this Court’s subsequent ruling, on the value of indirect purchaser 

claims, see Gelboim v. Bank of Am. Corp., 823 F.3d 759, 778-79 (2d Cir. 2016); In re LIBOR-

Based Fin. Instruments Antitrust Litig., 2016 WL 7378980 (S.D.N.Y. Dec. 20, 2016), an 

                                                 
3
 As noted in the letter the OTC Plaintiffs are separately submitting to address certain revisions to the Final 

Approval Order, claims arising from transactions with two of the entities identified in the Green Pond and 

Courtyard actions as non-panel banks are being released by the OTC settlement because those entities are actually 

subsidiaries of USD LIBOR panel banks. 
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allocation plan that considers the relative strength and value of claims related to transactions with 

panel banks and non-panel banks is fair and reasonable. See Charron v. Wiener, 731 F.3d 251, 

253 (2d Cir. 2013) (“All class settlements value some claims more highly than others based on 

their perceived merits, and strike compromises based on probabilistic assessments”); In re IMAX 

Sec. Litig., 283 F.R.D. 178, 192 (S.D.N.Y. 2012) (Buchwald, J.) (“Class action settlement 

benefits may be allocated by counsel in any reasonable or rational manner because allocation 

formulas reflect the comparative strengths and values of different categories of claims.”). 

Moreover, MCAG does not explain why any of its clients who may have claims arising 

from transactions with non-panel banks could not simply opt out instead.  ECF No. 2305 at 5.  

Nor does MCAG explain how its objection—and its request that the settlement be fully 

“rejected,” ECF No. 2305 at 3—can be squared with the interests of any class members. 

For the foregoing reasons, MCAG’s meritless objection should be overruled.  Moreover, 

in light of MCAG’s unsavory history of questionable practices in connection with class action 

settlements,
4
 the Court may consider in its discretion requiring MCAG to post a bond if it elects 

to file an appeal of a denial of its objection.  It is well known that “serial” or “professional” 

objectors who have sought to extract payments from parties in the litigation in return for 

dropping objections can be highly detrimental to the interests of the class, causing years of delay: 

Repeat objectors to class action settlements can make a living simply by filing 

frivolous appeals and thereby slowing down the execution of settlements. The 

larger the settlement, the more cost-effective it is to pay the objectors rather than 

                                                 
4
 In addition to MCAG’s conduct in In re Payment Card and In re Tricor, discussed supra, MCAG has also been 

required to disclose information “regarding the solicitation of Class Members as clients” and provide a “ledger 

reflecting (a) funds received by MCAG; (b) MCAG’S [sic] distributions to its clients; (c) MCAG’s distributions to 

itself for its fees and/or expenses incurred . . . and (d) the funds remaining for distribution.” In re Managed Care 

Litig., No. 00-md-01334 (S.D. Fla. Apr. 3, 2017), ECF No. 6557-1 (notice of arbitrator’s decision requiring MCAG 

to make these disclosures in relation to its claims aggregation role in prior class settlement).  MCAG has now been 

accused of misappropriating settlement funds that it collected which it then allegedly failed to distribute to 

settlement class members.  See Cigna Healthcare Inc.’s Initial Brief at 28, 32-36, In re Managed Care Multidistrict 

Litig., No. 17-13761 (11th Cir. Oct. 11, 2017) (attached as Ex. B to the Scherrer Decl.). 
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suffer the delay of waiting for an appeal to be resolved (even an expedited 

appeal). Because of these economic realities, professional objectors can levy what 

is effectively a tax on class action settlements, a tax that has no benefit to anyone 

other than to the objectors. Literally nothing is gained from the cost: Settlements 

are not restructured and the class, on whose behalf the appeal is purportedly 

raised, gains nothing. 

 

Barnes v. Fleetboston Fin. Corp., 2006 WL 6916834, at *1 (D. Mass. Aug. 22, 2006).  MCAG’s 

tactics should not be rewarded to the detriment of the class, and an appropriate bond should be 

required for any appeal. 

B. The Court Should Overrule the Objection by Maimonides Medical Center 

Unlike MCAG, Maimonides Medical Center does appear to be a putative class member; 

like MCAG, its objection is meritless. The entire statement of Maimonides’s objection is below: 

The Medical Center’s main objections include: (1) breach of contract and unfair 

enrichment by the breaching Defendants, (ii) lack of transparency by the 

Defendants, (iii) insufficient Class Period timeframe, and (iv) inadequate 

compensation of the Class members due to the overall significant swap exposure 

of the Class Members.  These objections are especially important to the many 

Class Members who are not-for-profit corporations and governmental entities that 

are still dealing with the aftermath of the recent financial crisis. 

 

Ex. A at 3.  Maimonides provides no explanation or basis for this vague and conclusory 

objection. Listing the names of two theories of recovery does not serve as a basis to reject the 

proposed settlement.  Similarly, the complaint about a “lack of transparency by the Defendants” 

is unintelligible.  The complaint about the “insufficient Class Period timeframe” is an improper 

complaint about the temporal scope of the class.  In re Wachovia Equity Sec. Litig., 2012 WL 

2774969, at *4 (S.D.N.Y. June 12, 2012) (“[O]bjections regarding the scope of the class have no 

bearing on the fairness of the settlement to the class itself.”).  And objections, like Maimonides’ 

complaint about “inadequate compensation,” that concern the amount of a settlement are 

routinely rejected.  E.g., In re Nissan Radiator/Transmission Cooler Litig., 2013 WL 4080946, at 

*14 (S.D.N.Y. May 30, 2013) (overruling an objection that a “settlement should have provided 
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more compensation for plaintiffs”); Johnson v. Brennan, 2011 WL 4357376, at *11-12 

(S.D.N.Y. Sept. 16, 2011) (same, collecting cases).  “[M]embers who are not satisfied with the 

level of compensation provided may opt-out of the class and pursue their own claims.”  Nissan, 

2013 WL 4080946, at *14.  Maimonides’s objection should be rejected.
5
 

IV. CONCLUSION 

The settlement is plainly fair, reasonable, and adequate.  Indeed, given the risks of 

ongoing litigation and other factors addressed in OTC Plaintiffs’ prior submissions, the 

settlement represents a truly excellent result for the OTC class and was only achieved after years 

of hard-fought litigation.  Only two objections were lodged, one of which recycles arguments 

this Court has already expressly rejected, while the other is so vague and conclusory.  Neither 

objection challenges OTC Plaintiffs’ application for attorneys’ fees, reimbursement of expenses, 

and service awards.  Thus, OTC Plaintiffs respectfully request that the Court overrule these 

objections and grant final approval to the settlement and the application for fees, costs, and 

service awards.
6
 

 

 

  

                                                 
5
 Underlying Maimonides’s objection in this settlement may be dissatisfaction with what Maimonides received 

pursuant to a separate settlement in a prior case, In re Municipal Derivatives Antitrust Litigation.  See Ex. A at 3, 

77.  But the class settlement in that action was granted final approval as being fair, reasonable, and adequate to the 

class by another Judge of this Court, and in any event, the settlement in that action does not have any bearing in this 

case. 
6
 The parties are submitting a slightly revised proposed Final Approval Order, for the reasons explained in a separate 

letter to the Court. 
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