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I. INTRODUCTION 

Sterling’s Renewed Motion to Vacate the Arbitrator’s Class Determination Award1 is no 

more persuasive now than its original motion mounting the same challenge.  While the Second 

Circuit’s recent summary order requires a discussion of the context in which the Class 

Determination Award (“Award”) was issued, that inquiry leads to the same conclusion reached by 

this Court before:  the Arbitrator acted within the scope of her authority in certifying Plaintiffs’ 

disparate impact claims. 

The Second Circuit returned the case to this Court for it to decide whether the Arbitrator 

exceeded her authority when she interpreted the arbitration agreement to permit certification of a 

class that includes absent class members, all of whom were signatories to the same arbitration 

agreement2 with Sterling, without the need for each of them to express their intention to participate 

in this particular action.  Jock et al. v. Sterling Jewelers Inc., No. 15-3947-cv, slip op at 4 (2d Cir. 

July 24, 2017) (“Jock II”).  The Second Circuit focused its inquiry on the due process rights of those 

unnamed class members.  Id. at 3-4.  In its Renewed Motion, Sterling mistakenly contends the 

Second Circuit’s observation that members of the certified class have not affirmatively opted into 

this class necessarily disposes of the inquiry posed by the Court of Appeals and, therefore, Sterling 

asserts the Arbitrator exceeded her authority in certifying a class that includes these women.  

Memorandum of Law in Support of Renewed Motion (“Mem. Ren. Mot.”), Dkt. 163, at 2.  But in 

doing so, Sterling erroneously ends the analysis where it actually should begin.  The Second 

Circuit’s observation sets the stage for this inquiry but does not decide it. 

                                                 
1 Sterling uses the term “Class Certification Award” throughout its Renewed Motion.  Plaintiffs 

refer to the Award at issue by its correct name; they are one and the same.  See Class Determination 
Award, Dkt. 137 –1-3 (attached as exhibits 1-3 to the Declaration of Gerald L. Maatman, Jr., filed 
in support of Sterling’s original motion to vacate the Class Determination Award). 

2 The parties stipulated that all members of the certified class signed agreements that were the 
same or substantially similar.  See Award, Dkt. 137-3, at 107. 
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A review of the terms of the arbitration agreement to which each class member is a party 

reveals that it neither requires nor permits them to opt in to participate in this arbitration.  The 

arbitration agreement, which is part of Sterling’s RESOLVE Program, requires each signatory to 

submit her employment-related disputes to binding arbitration governed by the American 

Arbitration Association (“AAA”) Employment Rules, which incorporate the AAA Supplementary 

Rules for Class Arbitration (“Supplementary Rules”).3  The Supplementary Rules provide that, 

upon satisfaction of requirements that are virtually identical to Rule 23, Fed. R. Civ. P., the 

arbitrator may certify a class of persons without separately expressing their consent to participate in 

the particular class certified.4  The Second Circuit’s concern, that the certified class be comprised of 

women who have assented to participate in it, is well satisfied by the AAA Supplementary Rules 

and the Rule 23 due process protections that are incorporated into them.  These rules protect the due 

process rights of class members.  Rule 4 of the Supplementary Rules, like Rule 23, permits 
                                                 

3 Prior to this matter being referred to arbitration, a limited number of absent class members 
filed forms in this Court to consent to join this action in court and continued with that practice in the 
arbitration until the Arbitrator issued the Disposition of Application of Clarification of Clause 
Construction Award of Arbitrator (“Clause Construction Clarification Decision”) and Order on 
Sterling’s motion to dismiss.  Relying on those orders interpreting the arbitration agreement, absent 
class members stopped opting in after their issuance.  See Section II, infra.  Sterling subsequently 
has characterized women who submitted declarations in the arbitration in support of class 
certification as “opt ins”; it continues with that vernacular in its Renewed Motion and presumes that 
the declarants submitted to the Arbitrator’s authority.  Mem. Ren. Mot. at 9.  That nomenclature is 
misleading.  Since the issuance of the Clause Construction Clarification Award and the Order on the 
motion to dismiss, Plaintiffs have consistently argued that absent class members need not “opt in” 
to participate in the Title VII action, see, e.g., Plaintiffs’ Opposition to Defendant’s Motion to 
Vacate the Arbitrator’s Class Determination Award, Dkt. 138, at 5-8, while Plaintiffs did agree to 
treat the declarants as “opt ins” for the EPA collective action, after the Arbitrator held that women 
must opt in to participate in this claim.  See, e.g., Claimants’ Third Notice of Filing Consent to Join 
Forms under the Fair Labor Standards Act, 29 U.S.C. § 216(b) for Violations of the Equal Pay Act, 
29 U.S.C. § 206(d), attached as Exhibit A, at 1 (“Claimants have notified the Arbitrator that, in 
connection with the pending Motion, more than 200 individuals have submitted witness statements 
for this Arbitration, giving their consent to participate in the portions of these proceedings requiring 
Claimants to opt in pursuant to 29 U.S.C. §216(b) of the Fair Labor Standards Act (FLSA) for 
violations of the EPA.”). 

4 Available at https://www.adr.org/active-rules. 
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members of this certified class to opt out of the class with respect to any issues or claims for which 

their individual interests may diverge.  Indeed, the Arbitrator’s ruling declining to certify the claims 

to monetary relief affords just the kind of protection that the Second Circuit inquired about.  In the 

event the Arbitrator ultimately permits collective adjudication of the monetary claims, an option 

that her Class Determination Award reserves and recent governing authority may warrant, Plaintiffs 

will ensure a right to opt out is afforded. 

Therefore, in addition to agreeing that her employment-related claims could be pursued as 

part of a class, as the Arbitrator previously concluded and the Second Circuit affirmed in Jock v. 

Sterling Jewelers Inc., 646 F.3d 113 (2d Cir. 2011) (“Jock I”), each signatory to the arbitration 

clause agreed that she would participate in a class that the Arbitrator found to satisfy the 

requirements for certification without providing her consent to that particular class arbitration. 

Moreover, at the request of the parties to this arbitration, the Arbitrator confirmed this 

interpretation of the arbitration agreement, including the applicability of the AAA’s Supplementary 

Rules, in two rulings issued years before class certification was granted and left undisturbed by the 

Second Circuit’s decisions in this case.  In those rulings, the Arbitrator held that members of the 

putative class, in the event certification is granted, could follow the procedure established by Title 

VII that permits them to rely upon similar claims filed by other employees in order to exhaust their 

administrative remedies and relieve them of any obligation to consent to join this particular 

arbitration in order to participate in it.  While more than 100 members of this class initially filed 

claims through the RESOLVE Program, demonstrating an intention to participate in the class, after 

the Arbitrator’s rulings, members of the putative class ceased this practice in reliance on the 

Arbitrator’s rulings that participation in the putative class did not require such filings.  That some 

members of this class filed notices expressing their interest in participating in the class before it was 
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certified while many others did not, therefore, is attributable to the Arbitrator’s ruling and not that 

the balance of the class was remiss or uninterested in doing so. 

Accordingly, following the framework of Title VII to permit women to rely on the 

RESOLVE filings of other women, rather than requiring each woman to expressly opt in to this 

action, did not exceed the Arbitrator’s authority.  Nor is the approach to class certification in the 

Award particularly novel, as Sterling suggests.  Mem. Ren. Mot. at 1.  The Arbitrator grounded her 

reasoning in an interpretation of the RESOLVE Agreement and Title VII and arrived at a result that 

is wholly consistent with decades of class arbitration and class action jurisprudence.  For this 

reason, Sterling’s argument that absent class members will be able to collaterally attack the 

Arbitrator’s adjudication of the Title VII claim is also without merit.  Ultimately, the Class 

Determination Award was well within the Arbitrator’s authority and, especially under the narrow 

scope of review permitted by the Federal Arbitration Act (“FAA”), may not be disturbed.  

II. PROCEDURAL HISTORY 

Although the underlying facts have been set forth in great detail in prior pleadings, a brief 

recitation of a critical portion of this action’s procedural history is necessary to provide the Court 

with the complete context for examining the issue at bar. 

After the Arbitrator issued the Clause Construction Award on June 1, 2009, Sterling sought 

clarification regarding whether individuals had to take action to demonstrate their willingness to be 

members of the putative class by completing the RESOLVE Program’s first two steps—the very 

issue under further consideration here.  See Respondent Sterling Jewelers Inc. Motion for 

Clarification Regarding the June 1, 2009 Clause Construction Award of the Arbitrator, Dkt. 58-11.  

At that time, Plaintiffs argued that requiring unnamed members of the putative class to exhaust their 

administrative claims individually was contrary to Title VII class action procedure, which does not 

require absent class members to affirmatively opt in and, instead, permits members of the putative 
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class to rely upon the Named Plaintiffs’ administrative exhaustion.  Claimants’ Response to 

Sterling’s Motion for Clarification Regarding Clause Construction Award, Dkt. 58-12, at 5 (“The 

same principles that led the [Supreme] Court to rule the administrative exhaustion requirements of 

Title VII and the time periods for complying with them are suspended upon filing a class complaint 

apply with equal force to the RESOLVE Program and to its particular administrative requirements 

and filing periods.”). 

On June 26, 2009, the Arbitrator issued a Clause Construction Clarification Decision that 

rejected Sterling’s argument, adopted Plaintiffs’ approach, and clarified that putative class members 

were not required to file their own RESOLVE claims, or otherwise opt in, in order to participate in 

the arbitration.  Clause Construction Clarification Decision, Dkt. 75-14, at ¶ 2. (“The RESOLVE 

Arbitration Agreements do not require that every claimant complete RESOLVE Steps 1 and 2 prior 

to participating in the arbitration.”).  The Clause Construction Clarification Decision, which the 

parties addressed before this Court as part of the 2010 appeal,5 was left undisturbed by the Second 

Circuit’s decision affirming the Arbitrator’s original Clause Construction Award,  Jock I, and was 

not addressed in Jock II. 

Later, Sterling sought to dismiss from the arbitration the claims of all individual claimants, 

including some of the Named Plaintiffs, who had not completed Steps 1 and 2 of the RESOLVE 

Program.  The Arbitrator again rejected Sterling’s arguments that each class member had to take 

some sort of affirmative action in order to be bound by this arbitration as inconsistent with the rules 

governing this representative action and claims brought under Title VII.  See Order re motions to 

dismiss, Dkt. 149-8, at 4-6 (finding that it was unnecessary for additional women to complete 

RESOLVE Steps 1 and 2 because, under Title VII class action procedures, they could rely upon the 

                                                 
5 See, e.g., Dkt. 58, at 7, 10-12; Dkt. 60, at 3, 10-12; Dkt. 62, at 1, 5-6.  
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claim filed by Named Claimant Laryssa Jock).  In denying Sterling’s motion, the Arbitrator relied 

upon principles of vicarious exhaustion under Title VII whereby class members can “piggyback” on 

other timely, administratively-exhausted claims: 

For substantially the same policy reasons underlying American Pipe and the Rule, I 
find that Contreras, House and Pagan as well as other Sterling employees, may 
pursue their claims to the extent a class is certified notwithstanding their failure to 
comply with the limitations period and other requirements of the RESOLVE 
program, as long as those claims fall within the scope of the claims filed by Jock and 
Souto-Coons. 

See Dkt. 149-8, at 5-6 (emphasis added); accord RESOLVE Agreement, Dkt. 102-1, at 1 (“I hereby 

agree to utilize the Sterling RESOLVE Program to pursue any dispute, claim or controversy  

(“claim”) . . . including, but not limited to,  claims under . . . Title VII of the Civil Rights Act of 

1964[ .]”). 

 Until the Arbitrator’s 2009 Clause Construction Clarification Decision, approximately 112 

absent class members had sought to join the arbitration by initiating a RESOLVE complaint or 

filing consent to join forms, out of an abundance of caution, while the parties litigated various 

threshold issues in the case, including the issue of clause construction.  However, relying on the 

Clarification Award, which was re-affirmed by the 2010 Order on Sterling’s motion to dismiss, 

absent class members have not sought to “opt in” to the arbitration generally.6  

                                                 
6 See Section I at n.3, supra.  After the Arbitrator initially denied Plaintiffs’ request to certify 

the EPA claims on an opt-out basis, the Arbitrator conditionally certified those claims as an opt-in 
collective action, and notice was issued to allow individual claimants to opt in to the collective 
action.  See generally Plaintiffs’ Opposition to Defendant’s Motion to Vacate the Arbitrator’s Equal 
Pay Act Collective Action Conditional Certification Award and Order re Claimants’ Motion for 
Tolling of EPA Limitations Period, Dkt. 149.  This Court dismissed Sterling’s challenge for lack of 
jurisdiction, see Dkt. 151, and the Second Circuit similarly dismissed Sterling’s appeal for a lack of 
appellate jurisdiction.  Jock, et al. v. Sterling Jewelers Inc., No. 16-1731-cv, slip op at 2 (2d Cir. 
June 1, 2017). 
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III. ARGUMENT 

A. Sterling’s Renewed Motion Goes Well Beyond the Very Narrow Scope of 
Review of the FAA 

Under Section 10(a)(4) of the FAA, a federal court can set aside an arbitral award only in 

the narrow circumstances “where the arbitrators exceeded their powers, or so imperfectly executed 

them that a mutual, final and definite award” was not made.  9 U.S.C. § 10(a)(4); Oxford Health 

Plans LLC v. Sutter, 133 S. Ct. 2064, 2068 (2013) (quoting Eastern Assoc. Coal Corp. v. Mine 

Workers, 531 U.S. 57, 62 (2000)).  “Only if ‘the arbitrator act[s] outside the scope of his 

contractually delegated authority’—issuing an award that ‘simply reflect[s] his own notions of 

economic justice’ rather than ‘draw[ing] its essence from the contract’—may a court overturn his 

determination.”  Oxford Health Plans, 133 S. Ct. at 2068.   

The inquiry turns on whether the arbitrator had the authority, “based on the parties’ 

submissions or the arbitration agreement,” to reach a particular issue and may not be based on 

whether the arbitrator correctly decided the issue.  Westerbeke Corp. v. Daihatsu Motor Co., 304 

F.3d 200, 220 (2d Cir. 2002) (quoting DiRussa v. Dean Witter Reynolds, 121 F.3d 818, 824 (2d Cir. 

1997)).  If the arbitrator offered a “barely colorable justification” for the award, or is “even arguably 

construing or applying the contract and acting within the scope of his authority,” a court may not 

overturn the award, even if convinced that the arbitrator has made a serious mistake.  ReliaStar Life 

Ins. Co. of New York v. EMC Nat’l. Ins. Co., 564 F.3d 81, 86 (2d Cir. 2010) (internal citations 

omitted).  Accordingly, “the sole question on judicial review is whether the Arbitrator interpreted 

the parties’ contract, not whether he construed it correctly.”  Oxford Health Plans, 133 S. Ct. at 

2066.  It is clear that an arbitrator acts within the scope of her authority when she takes actions on 

questions authorized by the parties and arguably derived from the substance of the relevant 

agreement.  Jock I, 646 F.3d at 122. 
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That is precisely what the Arbitrator did here.  First, she examined the RESOLVE 

Agreement signed by Sterling and all class members and concluded that all class members signed 

the same agreement, and that the parties intended to permit the pursuit of class claims.  Clause 

Construction Award, Dkt. 78-3, at 5; Class Determination Award, Dkt. 137-3, at 116-117.  Next, 

she issued rulings in the arbitration rooted in the arbitration agreement and Title VII determining 

that these women were not required to opt in to participate in this case; absent class members then 

upon those decisions.  See Section II, supra.  Against this backdrop, the Arbitrator further 

interpreted the RESOLVE Agreement and found that the Supplementary Rules of the American 

Arbitration Association (“AAA”) applied to this action, further supporting her earlier rulings that 

absent class members were not required to opt in to this proceeding in order to be bound.  While 

Sterling may disagree with the Arbitrator’s interpretation of the RESOLVE Agreement, Title VII, 

and the application of the AAA rules, that, of course, is not a lawful basis for vacating the award.  

Oxford Health Plans, 133 S. Ct. at 2070.  In order to set aside the Award, the Court must conclude 

that the Arbitrator abandoned her “interpretative role”—not that she misinterpreted the contract.  Id.  

As further explained below, that conclusion cannot be reached here. 

B. The Arbitrator Acted Within the Scope of Her Authority in Certifying the Title 
VII Class 

The Arbitrator’s authority to certify a class under Title VII that includes women who did not 

seek to join this particular action is anchored in the RESOLVE Agreement, the AAA 

Supplementary Rules, which are incorporated in this arbitration through the RESOLVE Agreement, 

and Title VII.  The RESOLVE Agreement requires that employment-related disputes be submitted 

to arbitration governed by the AAA Employment Rules.  The Employment Rules in turn incorporate 

the Supplementary Rules, which were intentionally designed to hew closely to Rule 23 to ensure 

that the due process rights of absent class members would be protected.  Thus, while members of 
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the certified class did not opt in to this particular arbitration, they all have executed the same 

arbitration agreement which the Arbitrator interpreted to permit the aggregate litigation of any 

potential claims arising out of their employment relationship with Sterling, as long as the due 

process requirements of Rule 23, tracked in AAA Supplementary Rule 4, are satisfied.  Jock I, 646 

F.3d at117, n.2 & 3.  Having concluded that those due process requirements were satisfied here for 

Plaintiffs’ claims seeking injunctive and declaratory relief, the Arbitrator has the authority to certify 

a class that includes women who did not expressly seek to join this arbitration.  Protections against 

violations of the due process rights of unnamed class members, about which the Second Circuit 

recently expressed concern, are built into the governing AAA Rules for certification of a class and 

into the Arbitrator’s approach to certification of the class in this particular case, which presently is 

limited to determination of injunctive and declaratory relief only.  See Section III.B.3, infra.  

Moreover, the Class Determination Award is consistent with prior rulings in this case interpreting 

the RESOLVE Agreement together with the AAA Rules and Title VII jurisprudence.  Given the 

solid foundation on which the Arbitrator’s Class Determination Award rests, the protections for 

unnamed class members built into the AAA Rules, and the highly deferential standard of review 

prescribed by Section 10(a)(4) the FAA, Sterling’s Renewed Motion to vacate the Award should be 

denied. 

1. The Arbitrator’s Authority to Certify the Class is Consistent with Her 
Prior Interpretations of the RESOLVE Agreement 

The Arbitrator’s prior interpretations of the RESOLVE Agreement lay the foundation for the 

determination that the class can and should include individuals who did not expressly opt in to this 

arbitration.  Four findings in particular bear on this inquiry: 

• First, the Arbitrator previously found that each member of the certified class and 
Sterling agreed to submit all employment discrimination claims to binding 
arbitration when they all signed the same RESOLVE Agreement, which endowed the 
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Arbitrator with the “power to award any types of legal or equitable relief that would 
be available in a court.”  See Jock I, 646 F.3d at 117, 126-27.   

• Second, after the question was squarely presented to her, the Arbitrator found that 
the RESOLVE Agreement reflected the intention of Sterling and each of its 
employees to permit the pursuit of class claims.  Id. at 125-27.  The Second Circuit 
found that the Arbitrator did not exceed her authority in reaching that decision.  Id. at 
127.   

• Third, after deciding that the agreement permitted the pursuit of class claims, the 
Arbitrator further ruled that absent class members were not required to complete 
Steps 1 and 2 of RESOLVE or to otherwise opt in to the arbitration in order to 
participate.  Clause Construction Clarification Decision, Dkt. 78-4, at 1.  

• Fourth, the Arbitrator denied Sterling’s motion to dismiss the claims of certain 
Named Plaintiffs and held, applying Title VII jurisprudence, that the members of the 
putative class were not required to complete Steps 1 and 2 of RESOLVE and instead 
could “piggyback” on the administrative exhaustion of the women who had already 
completed those steps.  Order re motion to dismiss, Dkt. 149-8, at 5. 

 The Class Determination Award’s finding that absent class members could be part of these 

arbitral proceedings without having to expressly opt in flows from these earlier interpretations of 

the arbitration agreement.  See Award at 117 (describing the Arbitrator’s prior findings that each 

absent class member signed the RESOLVE Agreement, which was determined to permit the pursuit 

of class arbitration).  These findings support the Arbitrator’s conclusion that the certified class can 

extend to all Sterling employees who signed the RESOLVE Agreement and who fit within the class 

definition.  The Second Circuit’s previous observation as to how the boundaries of a potential class 

flow from the Clause Construction Award provides further support: 

As an aside, it is a bit disingenuous for Sterling to argue that permitting class 
arbitration to proceed would lose sight of the requirement that “parties may specify 
with whom they choose to arbitrate their disputes,” Stolt-Nielsen, 130 S. Ct. at 1774, 
because the putative class in this case would presumably include only employees 
who signed the RESOLVE Agreement.  Accordingly, because Sterling and each 
potential member of the putative class agreed to arbitrate their disputes, they 
implicitly agreed that they may seek to do so as a class, and Sterling is certainly not 
being forced to arbitrate with anyone whom it did not require to arbitrate with it.  
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Jock I, 646 F.3d at 127 n.2; accord Sandquist v. Lebo Auto., Inc., 376 P.3d 506, 521 (Cal. 2016) 

(“Here, for example, every employee at Lebo was apparently subject to the identical arbitration 

agreements upheld by the court.  A determination by an arbitrator that those agreements permitted 

class proceedings would not subject Lebo to arbitration with anyone with whom it had not already 

agreed to arbitrate; it would simply consolidate actual or potential agreed-to arbitrations into a 

single proceeding.”); see also Section III.B(3), infra (explaining that Plaintiffs will seek the 

issuance of notice and the opportunity for class members to opt out in the event the Arbitrator 

approves a method for the aggregate adjudication of monetary relief at a later stage in these 

proceedings).  

2. The Award is Consistent with the AAA Rules, which Govern the 
Arbitration  

At each step in this action, the rules of the AAA have governed, as the arbitration agreement 

drafted by Sterling requires.7  Thus, the Class Determination Award built upon the foundation laid 

in the Arbitrator’s interpretation of the RESOLVE Agreement in the Clause Construction Award, 

the Clause Construction Clarification Decision, her Order on Sterling’s Motion to Dismiss and, 

                                                 
7 The Supplementary Rules have been part of the fabric of this arbitration since the issue of 

clause construction was resolved.  Sterling conceded as much in its prior briefing before this Court 
when it argued that the Supplementary Rules governed the reviewability of the Conditional 
Certification Award.  See Defendant’s Reply in Support of Its Motion to Vacate the Arbitrator’s 
Equal Pay Collective Action Conditional Certification Award and Order re Claimants’ Motion for 
Tolling of EPA Limitations Period, Dkt. 150, at  2 (“Arbitrations brought under The RESOLVE 
Program are to be conducted by the American Arbitration Association (“AAA”) in accordance with 
AAA rules. (See Dkt. No. 66).  The AAA Supplementary Rules, which contain no express reference 
to collective action proceedings, do not distinguish between class determination awards and 
conditional certification awards.”).  The Court subsequently recognized that “Defendant nonetheless 
argues that the AAA Supplementary Rules should apply to any class-like determination, including 
determinations regarding collective actions,” while ultimately agreeing with Plaintiffs that the 
Supplementary Rules did not provide for judicial review of the non-final award in that appeal by 
Sterling.  Dkt. 151 at 12.  Likewise, the Arbitrator relied upon the Supplementary Rules as early as 
November 2009, as the parties were negotiating rules relating to the confidentiality of the arbitration 
proceedings.  See Order Re Protective Order Re Exchange of Confidential Information (Nov. 24, 
2009) (incorporating AAA Supplementary Rule 9 into her order), attached as Exhibit B.    
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finally, her analysis of the AAA’s rules, interpretations that were well within her authority.  See 

Award at 117.  Consistent with the rules of the arbitral forum, the Arbitrator found that the AAA 

Supplementary Rules for Class Arbitrations “apply to any dispute arising out of an agreement that 

provides for arbitration pursuant to any of the rules of the American Arbitration Association 

(“AAA”) where a party submits a dispute to arbitration on behalf of or against a class or purported 

class, and shall supplement any other applicable AAA rules.”8  Award, Dkt. 137-3, at 117 (quoting 

Supp. R. 1(a)); see also RESOLVE Agreement, Dkt. 102-1, at 1 (expressly incorporating the AAA 

Employment Dispute Resolution Rules (“Employment Rules”)).9  Once the issue of clause 

construction was decided, permitting Plaintiffs to seek certification of a class, the application of the 

AAA’s Supplementary Rules to govern the determination of class certification followed.  

Accordingly, the Supplementary Rules were incorporated in and consented to as part of the 

RESOLVE Agreement.  Id.  The Arbitrator’s rationale—that signatories to arbitration agreements 

are construed to have actual or constructive notice of, and consent to, the express items listed in a 

contract and also other material incorporated by reference, such as the Supplementary Rules—is 

consistent with the rules of contract construction under Ohio law.10 

                                                 
8 Contrary to Sterling’s assertion, the Arbitrator did not rest upon the sheer existence of the 

Supplementary Rules in concluding that class members assented to class arbitration.  Mem. Ren. 
Mot. at 12.  The plain language of the arbitration agreement, which endowed the Arbitrator with 
“the power to award any types of legal or equitable relief that would be available in a court,” 
provided ample authority for the Arbitrator to reach the decision on review and distinguishes this 
case from Reed Elsevier, Inc. v. Crockett, 734 F.3d 594, 599-600 (6th Cir. 2013) (quoting the AAA 
Supplementary Rules and explaining that “one should not consider the existence of these 
Supplementary Rules, or any other AAA rules, to be a factor either in favor of or against permitting 
the arbitration to proceed on a class basis”). 

9 The AAA Employment Dispute Resolution Rules likewise reference the Supplementary 
Rules.  See Empl. Rules, available at https://www.adr.org/employment, at 41.  

10 See, e.g., Mohmed v. Certified Oil Corp., 37 N.E.3d 814 (8th Dist. Ohio Ct. App. 2015),  ¶ 35  
(“In Ohio, separate agreements may be incorporated by reference into a signed contract.”); Garcia 
v. Wayne Homes LLC, No. 2001CA53,  2002 WL 628619 (2d Dist. Ohio Ct. App. April 18l, 2002), 
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Now, Sterling seeks to avoid application of the very rules it incorporated into the arbitration 

agreement it drafted, arguing that it and its employees were consenting to abide by the RESOLVE 

procedures—“being the ‘Step 1, 2 and 3’ procedures expressly provided for in the RESOLVE 

Brochure”— and nothing else.  Mem. Ren. Mot. at 12.  Such an imaginative construction is 

inconsistent with the plain language of the RESOLVE Agreement, the Arbitrator’s Clause 

Construction Award, and her Clarification of that decision.  In addition to invoking the AAA and 

the Employment Rules by name, the RESOLVE Agreement requires all signatories to agree that the 

final step in RESOLVE, arbitration, will be conducted in accordance with the AAA Employment 

Rules.  See RESOLVE Agreement, Dkt. 102-1 at 1.  Even the RESOLVE Brochure, which was 

provided to the employee class members when they signed the agreement, states that the AAA’s 

rules will govern all arbitrations.  RESOLVE Brochure, Dkt. 78-10, at 6.  Moreover, the 

Employment Rules were made available for review prior to the execution of the RESOLVE 

Agreement.  See RESOLVE Agreement, Dkt.102-1, at 2 (“I understand that a copy of the 

RESOLVE Program Guidelines and the AAA Employment Dispute Resolution Rules are available 

for my review.”).  Thus, both Sterling and the absent class members had actual or constructive 

notice of the Employment Rules and the Supplementary Rules.  And by executing the agreement, 

they agreed to abide by these rules.11   

                                                                                                                                                                  
at *9 (finding that a party had agreed to an arbitration provision that was contained in a document 
separate from, but referenced in, the contract). 

11 Contrary to Sterling’s assertion, Mem. Ren. Mot. at 12, the Second Circuit’s decision in Am. 
Postal Workers Union, AFL-CIO v. U.S. Postal Serv., 754 F.3d 109 (2014), further supports this 
conclusion.  There, an arbitrator looked to the terms of a collective bargaining agreement and found 
that a provision incorporating principles of collateral estoppel in one section of the agreement could 
be construed to conclude that collateral estoppel was available under the agreement generally, even 
where it was not expressly enumerated.  In finding that the arbitrator did not exceed his authority, 
the Second Circuit relied upon the fact that the arbitrator was purporting to interpret the agreement.  
Id. at 113-114.  Just like the arbitrator in Am. Postal Workers Union, the Arbitrator here did not 
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 Sterling’s argument that women must seek to opt into this particular class comes years after 

the Arbitrator found in her Clarification Decision to the Clause Construction Award that members 

of the putative class need not do so, rulings on which these women have relied.  As set forth in 

Section II, supra, both the 2009 Clause Construction Clarification Decision and the 2010 ruling on 

Sterling’s motion to dismiss establish the law of this case.  Indeed, while Plaintiffs have long argued 

that absent class members need not opt in to the arbitral proceedings, unnamed class members 

abandoned filing consent to join forms altogether in reliance on these rulings.12  The Award’s 

treatment of absent class members, therefore, is fully consistent with the Arbitrator’s previous 

determinations regarding the scope of her authority under the RESOLVE Agreement. 

When all the rhetoric is stripped away, Sterling’s argument is reduced to one basic 

contention that the Arbitrator was wrong to conclude that the AAA Supplementary Rules governed 

this arbitration and, therefore, mandated a set of procedures that treated this class arbitration like 

other representative actions, i.e., absent class members don’t have to opt in.  Mem. Ren. Mot. at 11-

12.  Put differently, the Arbitrator interpreted the agreement, and Sterling now opposes the result.  

Notwithstanding Sterling’s discontent, there can be no dispute that the Arbitrator was asked to 

interpret the RESOLVE Agreement and that she offered more than a “colorable justification” for 

her conclusion, on which absent class members have relied for years.13  

                                                                                                                                                                  
exceed her authority in applying contract interpretation principles to deduce the meaning of rules 
and procedures set forth in the relevant agreements.   

12 Even if review of these orders were possible years later, such a review would be limited to 
the same narrow scope provided under the FAA—whether the Arbitrator abandoned her 
“interpretative role,” not whether she got her interpretation “right.”  Oxford Health Plans, 133 S. Ct. 
at 2070; see Section III.A., supra (describing applicable standard of review).  

13 ReliaStar, 564 F.3d at 86 (internal citations omitted) (explaining that “[i]f the arbitrator 
offered a “barely colorable justification” for the award, or is “even arguably construing or applying 
the contract and acting within the scope of his authority,” a court may not overturn the award, even 
if convinced that the arbitrator has made a serious mistake). 
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a. The Arbitrator Maintained an “Interpretative Role” in 
Construing the RESOLVE Agreement 

Unlike the arbitrators in Stolt-Nielsen, the Arbitrator here did not abandon her “interpretative 

role.”  Oxford Health Plans, 133 S. Ct. at 2066, 2070 (comparing Stolt-Nielsen and Oxford Health 

and explaining that vacatur is impermissible even when a court believes the arbitrator may have 

misapprehended the parties’ intent).  Indeed, Sterling concedes, as it must, that it agreed to allow 

the Arbitrator to decide whether the contractual terms of the RESOLVE Agreement permit the 

pursuit of class claims.  Mem. Ren. Mot. at 15 n.8.14  Now, Sterling must also concede that the 

Arbitrator construed the RESOLVE Agreement to not only permit the pursuit of class claims but to 

also require that absent class members need not opt in to participate in that pursuit.  As the drafter 

of the agreements, Sterling cannot foist upon Plaintiffs or the Arbitrator the blame for an 

interpretation of terms that the company prepared.15  The Court should reject Sterling’s de facto 

                                                 
14 Furthermore, it is beyond dispute that the parties agreed to submit the question of class 

certification to the Arbitrator for decision.  See, e.g., AAA Employment Rule 6(a) (explaining that, 
it the absence of an agreement to the contrary, “[t]he arbitrator shall have the power to rule on his or 
her own jurisdiction, including any objections with respect to the existence, scope or validity of the 
arbitration agreement”).  Moreover, a request for class certification is a procedural question that is 
best suited for resolution by the arbitrator.  Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 
32, (U.S. 1991); accord Order, Dkt. 56, at 7-8 (referring procedural questions to the arbitrator for 
resolution) and Sandquist, 376 P.3d 506 at 517-20 (identifying the principles under the FAA that 
weigh in favor of allocating the question of class arbitration to the arbitrator as a procedural 
question).  

15 Sterling could have added a provision to the RESOLVE Agreement that precluded the 
invocation of any arbitral rules beyond the Employment Rules, thereby nullifying the AAA’s 
default incorporation of the Supplementary Rules whenever any of its rules are referenced in an 
arbitration agreement and a party also submits a dispute against or on behalf of a class.  There can 
be no question that the RESOLVE Agreement is devoid of such a provision.  As a result, the AAA’s 
default procedures remain in place and the signatories of the RESOLVE Agreement are deemed to 
have assented to them.  Even if there were ambiguity about whether the parties intended to 
incorporate the Supplementary Rules as part of the procedures governing any disputes brought 
under the agreements—and there can be none here— that ambiguity must be construed against the 
drafter, which is Sterling.  See Montgomery v. Bd. of Educ. Of Liberty Twp., Union Cty., 120 Ohio 
St. 189,193 (1921) (“The law will not insert by construction for the benefit of one of the parties an 
exception or condition which the parties either by design or neglect have omitted from their own 
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attempt to rewrite the agreements years later, particularly as the RESOLVE Agreement have “no-

modification” provisions.16  RESOLVE Agreement, Dkt. 102-1, at 2. 

Oxford Health Plans does not warrant a different result.  As the Second Circuit recently 

explained, neither the majority decision in that case nor Justice Alito’s concurrence address the 

precise issue pending here.  Slip Op. at 4.  Moreover, as even Sterling acknowledged before this 

Court in the past, Justice Alito’s views about class arbitration were not adopted by the Court.17  

Even where Justice Alito hypothesized about whether absent class members must opt in to a class 

arbitration, his opinions were based on the particular arbitration agreement at issue in Oxford 

Health, which he found failed to provide that absent class members agreed to be bound by the 

arbitrator and were limited to the clause construction question.  The language of the RESOLVE 

Agreement makes this case different as it provides a contractual basis to permit certification of a 

class pursuant to Title VII procedures that do not require class members to opt in.  And as the 

Supreme Court ultimately held in Oxford Health, convincing a court of an arbitrator’s error—even 

purportedly grave error—is not enough.  “So long as the arbitrator was ‘arguably construing’ the 

contract—which this one was—a court may not correct his mistakes under § 10(a)(4).”  Oxford 

                                                                                                                                                                  
contract.”); accord Jock I, 646 F. 3d at 117-18 (explaining at the clause construction stage that the 
Arbitrator construed the absence of a provision prohibiting class claims against Sterling “[b]ecause 
this contract was drafted by Sterling and was not the product of negotiation [and] it was incumbent 
on Sterling to ensure all material terms, especially those adverse to the employee, were clearly 
expressed”). 

16 See Harry Hoffman Printing, Inc. v. Graphic Commc’ns Int’l Union, Local 261, 950 F.2d 95, 
100 (2d Cir. 1991) (vacating an arbitral decision imposing additional due process requirements 
because the arbitration panel “creat[ed] entirely new terms in the CBA, notwithstanding a so-called 
“no modification” clause). 

17 Sterling’s Motion to Vacate the Arbitrator’s Class Determination Award, Dkt. 136, at 11.  As 
the Arbitrator was only required to account for the law as it existed at the time of the Award, any 
suggestion that Justice Alito’s position may one day win support from a majority of the Court 
affords no occasion to disturb the Award.  See Jock I, 646 F.3d at 125 (emphasizing the very narrow 
standard of review for arbitral awards and addressing a similar issue following the Court’s ruling in 
Stolt-Nielsen). 
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Health Plans, 133 S. Ct. at 2070.  As the Arbitrator was plainly construing the contract, the ruling 

pursuant to that contract must stand.18 

3. The AAA’s Class Procedures Protect the Interests of Absent Class 
Members  

By their very nature, the AAA Supplementary Rules, just like their analogue Rule 23 Fed. R. 

Civ. P., provide the type of protections to absent class members to which the Second Circuit 

referred in its summary order.  Supplementary Rules 4 and 5 establish that where the interests of 

class members are virtually identical and the class representatives are deemed to be adequate, there 

is no need or opportunity to opt out of a certified class, and the pursuit of declaratory and injunctive 

neither warrants nor permits it.  See Supp. R. 5(c) (explaining that arbitrators can withhold opt-out 

rights where the need to resolve injunctive relief “makes it inappropriate to allow class members to 

request exclusion”); Supp. R. 4(a) (describing the prerequisites for class certification, which mirror 

Rule 23(a) Fed. R. Civ. P.).  However, where the interests could diverge, such as in the pursuit of 

monetary relief, class members are provided the opportunity to opt out and to pursue their claims 

individually.  See Supp. R. 5(c); Supp. R. 4(b).  Therefore, the question posed by the Second Circuit 

is answered by the Supplementary Rules, which “hew closely to Rule 23.”  See Brief for AAA as 

Amicus Curiae in Support of Neither Party in Stolt-Nielsen v. AnimalFeeds Int’l Corp., 129 S. Ct. 

2793, 2009 WL 2896309, at *17-18 (Sept. 4, 2009) (“The AAA decided to hew closely to Federal 

                                                 
18 The other decisions Sterling relies upon are unequally helpful.  In Network Capital Funding 

Corp. v. Papke, 230 Cal. App. 4th 503 n.4 (2014) , which is currently under appellate review, in 
consideration of the California Supreme Court’s recent decision in Sandquist, the court “echo[ed]” 
Justice Alito’s concerns but ultimately did not address whether an arbitrator’s interpretation of the 
arbitration agreement could allow absent class members to participate collectively and bind them 
accordingly. The other case, Long Island R.R. v. Long Island R.R. Police Benevolent Ass’n, No. 94 
Civ. 2924 (CSH), 1995 WL 144819, at *3 (S.D.N.Y. Mar. 31, 1995), which predates Oxford 
Health, is wholly inapposite.  Id. (vacating an arbitration agreement under the Railway Labor Act 
because “the arbitrator crafted a remedy of his own devising,” including the direction that the 
parties engage in mediation).   
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Rule 23 because of its protections of the due process rights of the parties and absent class members, 

and because of the extensive body of case law under Rule 23 on which arbitrators could rely in 

making Class Determination Awards.”). 

The instant arbitration adheres to this framework.  The interests of members of the certified 

class here are aligned in their common pursuit of classwide injunctive and declaratory relief.  

Indeed, that conclusion led this Court, at Sterling’s request, to vacate the portion of the Class 

Determination Award that provided for a right to opt out.   Dkt. 144 at 6, 13.  This Court explained 

that the very nature of the relief this class was permitted to pursue, classwide declaratory and 

injunctive relief, was the same for each class member, making the procedural protections afforded 

by the right to opt out unwarranted and unnecessary.  Dkt. 144 at 9-11.  The Class Determination 

Award does provide that the Arbitrator may, at a later stage of the litigation, approve a means of 

streamlining adjudication of the claims to monetary relief.  Award, Dkt. 137-3, at 108-9, n. 425.  In 

the event such a streamlined approach permitted adjudication of the monetary claims collectively, 

Plaintiffs will request that notice be issued and absent class members be given the opportunity to 

opt out consistent with Supplementary Rule 5(c) and Rule 23(c)(2)(B).  Therefore, the existing 

procedures already provide a mechanism to protect the rights of individual class members where 

those interests may diverge. 19   

                                                 
19 Indeed, the Second Circuit has explained that requiring class members to opt in to Rule 23- 

style class actions is unnecessary and likely unlawful.  Kern v. Siemens Corp., 393 F.3d 120, 124-
128 (2d Cir. 2004) (vacating a district court’s certification of an “opt in” class pursuant to Rule 23 
and explaining that “[n]ot only is an “opt in” provision not required, but substantial legal authority 
supports the view that by adding the “opt out” requirement to Rule 23 in the 1966 amendments, 
Congress prohibited “opt in” provisions by implication”) (emphasis in original); see also Amchem 
Prods.,Inc. v. Windsor, 521 U.S. 591, 620 (1997) (“[O]f overriding importance, courts must be 
mindful that [Rule 23] as now composed sets the requirements they are bound to enforce. Federal 
Rules take effect after an extensive deliberative process involving many reviewers . . .  The text of a 
rule thus proposed and reviewed limits judicial inventiveness.”). 
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Sterling’s cited authority does not warrant a different result.  In each case, the underlying 

arbitration was bilateral, the parties did not attempt to pursue class claims and the relevant 

arbitration agreements—which, of course, define the scope of an arbitrator’s authority—were never 

interpreted to permit class claims or to incorporate the AAA Supplementary Rules.  Thus, that 

authority is wholly inapposite.  See Mem. Ren. Mot. at 7-9; Nationwide Mut. Ins. Co. v. Home Ins. 

Co., 330 F.3d 843, 847 (6th Cir. 2003) (determining, in an individual case, that an arbitration panel 

exceeded its authority by mandating payments be made to an entity that was not a party to the 

arbitration agreement); 187 Concourse Assocs. v. Fishman, 399 F.3d 524, 527 (2d Cir. 2005) 

(affirming vacatur of an arbitral award where the Arbitrator adjudicated issues that it could not 

reach under the arbitration agreement); Fahnestock & Co. v. Waltman, 935 F.2d 512, 519 (2d Cir. 

1991) (same); Ottley v. Schwartzberg, 819 F.2d 373, 376 (2d Cir. 1987) (finding that there was no 

evidence the parties asked the arbitrator to decide the issue of “compliance”).     

 Sterling’s attempt to distinguish between “actual” and “potential” jurisdiction also fails.  

Mem. Ren. Mot. at 7-8.  As the Second Circuit has held, an arbitrator’s authority to reach an issue 

can be derived from “the parties’ submission or the arbitration agreement.”  Slip Op. at 2-3 (quoting 

DiRussa v. Dean Witter Reynolds, Inc., 121 F.3d 818, 824 (2d Cir. 1997).   The arbitration 

agreement’s provision delineating how parties can participate in an action, not an artificial 

definition of who constitutes a “party” in the arbitration, is what is determinative here.20  Mem. Ren. 

Mot. at 9.  As each signatory to the RESOLVE Agreement expressed an intention to permit claims 

                                                 
20 See Devlin v. Scardelletti, 536 U.S. 1, 9-10 (2002) (citing American Pipe v. Utah, 414 U.S. 

538 (1974)) (“Nonnamed class members, however, may be parties for some purposes and not for 
others.  The label ‘party’ does not indicate an absolute characteristic, but rather a conclusion about 
the applicability of various procedural rules that may differ based on context.”); Newberg on Class 
Actions § 1:5 (5th ed.) (“Rule 23 is constructed to ensure that the representative nature of class 
action litigation safeguards these absent class members’ due process rights. . . .The position that 
absent class members occupy in class action litigation is sui generis, and attempts to analogize to 
conventional ‘party’ status are likely to fail.”). 
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arising from her workplace to be pursued as part of a class, the named plaintiffs’ demand of the 

AAA to pursue these claims on behalf of a class was submitted on behalf of each class member.  

See Amended Arbitration Complaint, Dkt. 78-8, at 7-15(asserting pattern or practice discrimination 

claims on behalf of themselves and all similarly situated women as well as the satisfaction of  

administrative exhaustion by Named Plaintiffs-Appellees on behalf of the putative class)21; accord 

Snell v. Suffolk County, 782 F.2d 1094, 1100 (2d Cir. 1986) (adopting the single-filing rule for 

administrative exhaustion under Title VII) and Clause Construction Clarification Decision, Dkt. 75-

14.  Sterling’s challenge to this well-established principle of Title VII class action jurisprudence, 

incorporated in this arbitration through the AAA Supplementary Rules and the Clause Construction 

Award, is an assault on the class action device and Title VII generally. 

 Nor did the Second Circuit rule in its summary order, as Sterling contends, that the 

Arbitrator’s interpretation of the RESOLVE Agreement is “erroneous.”  Mem. Ren. Mot. at 11.  

The Court of Appeals simply held that the 2011 Clause Construction Award did not resolve whether 

the RESOLVE Agreement permitted class arbitration on behalf of class members who did not 

expressly consent to join it.  Slip Op. at 3 (“The district court accordingly erred in finding that law 

of the case conclusively resolved [“whether the arbitrator had the authority to certify a class that 

included absent class members, i.e., employees other than the named plaintiff and those who have 

opted into the class]”).  But the Class Determination Award did not rely upon the Clause 

Construction Award alone.  In addition to the Clause Construction Award, the Arbitrator relied 

upon the AAA Employment Rules and, by extension, the Supplementary Rules, and found that the 

                                                 
21 Sterling’s argument that Plaintiffs never asserted in the arbitration complaint that they were 

authorized to pursue class arbitration on behalf of absent class members misconstrues the operation 
of class procedures and the special status afforded absent class members.  Mem. Ren. Mot. at 3.  
Consistent with Supplementary Rule 4, just like Rule 23 of the Federal Rules of Civil Procedure, 
the determination of whether named plaintiffs can proceed on behalf of a class is normally 
determined on a developed record, not upon the filing of the complaint.   
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procedural framework that emerged from this joint authority compelled the conclusion that the 

absent class members, like the Named Plaintiffs representing them, agreed to a process that did not 

require them to opt in to this arbitration in order to participate.  Award at 117.  As a result, the 

Arbitrator found that the RESOLVE Agreement and its incorporation of a procedure for litigating 

representative actions, reflected an intention to apply the Clause Construction Award to all 

signatories of the RESOLVE Agreement.  As the Arbitrator drew this conclusion from “the essence 

of the contract,” it must be upheld.  See Oxford Health Plans, 133 S. Ct. at 2068.  That Sterling 

prefers a different interpretation of the contract affords no basis to overturn the Award. 

 In sum, as the Class Determination Award rests upon interpretations of the arbitration 

agreement, both reflected in the Award itself and in earlier rulings clarifying the Clause 

Construction Award and deciding Sterling’s motion to dismiss, it was issued well within the 

Arbitrator’s authority.  Sterling’s assault on the Class Determination Award, apart from constituting 

an unmerited challenge to the very agreement it drafted and to the class procedures that agreement 

has been found to permit, also constitutes a direct challenge to the AAA class rules and to decades 

of arbitral jurisprudence that has permitted persons to participate in certified classes without 

requiring that they opt in to do so.  Mem. Ren. Mot. At 9.   

C. Class Members Will be Estopped from Collaterally Attacking the Arbitrator’s 
Adjudication of Their Class Claims 

Sterling’s claim is equally unfounded that this class will leave it vulnerable to class 

members collaterally attacking rulings by the Arbitrator.  Mem. Ren. Mot. at 13- 15.  Having 

consented to allow their discrimination claims to be part of a class and agreed to the use of 

procedures that neither permit nor require them to express their intention to participate in this 

particular class, the class members will be bound by rulings on their class claims.    See Cooper v. 

Federal Fed. Reserve Bank of Richmond, 467 U.S. 867, 874 (1984) (“. . . a judgment in a properly 
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entertained class action is binding on class members in any subsequent litigation”); Parklane 

Hosiery Co. v. Shore, 439 U.S. 322, 332-33 (1979) (holding that petitioners had “full and fair” 

opportunity to litigate their claims in the prior action and were therefore collaterally estopped from 

re-litigating those same issues in the subsequent action).   

Moreover, rulings on class claims brought in arbitration are equally binding as such rulings 

issued in the courts.  Pike v. Freeman, 266 F.3d 78, 90 (2d Cir. 2001) (“It is well settled that th[e] 

doctrine [of res judicata] serves to bar certain claims in federal court based on the binding effect of 

past determinations in arbitral proceedings.”); Boguslavsky v. Kaplan, 159 F.3d 715, 720-21 (2d 

Cir. 1998) (affirming district court order dismissing claims previously asserted and resolved in 

arbitration as collaterally estopped). 

Sterling’s citation to Justice Alito’s concurrence in Oxford Health Plans does not alter these 

long-standing conclusions.  Aside from the indisputable fact that this concurring opinion does not 

constitute governing authority, it is inapposite here as the terms of the RESOLVE Agreement differ 

materially from the agreement that Justice Alito was addressing.  See Section III.B.1. at 16-17, 

supra. 

Therefore, members of the certified class will be bound by class rulings issued by this 

Arbitrator and will be estopped from mounting the collateral attacks to the same extent that absent 

class members are bound by class rulings issued by the judiciary.22                                                                             

IV. CONCLUSION 

For the reasons stated above, the Court should deny Sterling’s Renewed Motion to Vacate. 

 
Dated: August 28, 2017   Respectfully submitted, 

                                                 
22  While the second forum, not the certifying forum, must decide claim preclusion, the second 

forum still must apply the same settled principles of claim or issue preclusion.  Mem. Ren. Mot. at 
15. 
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ldonnell@burrandsmithlaw.com 
 
Thomas A. Warren 
THOMAS A. WARREN LAW OFFICES, P.L. 
2032-D Thomasville Road 
Tallahassee, FL 32308 
Telephone: (850) 385-1551 
Facsimile:  (850) 385-6008 
tw@nettally.com 
 
Class Counsel for Claimants-Plaintiffs
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on August 28, 2017, I electronically served the foregoing Opposition 

to Defendant’s Motion to Vacate the Arbitrator’s Class Certification Award with the Clerk of the 

United States District Court, Southern District of New York using the CM/ECF system which 

sent notification of such filing to the following: 

 
Gerald L. Maatman, Jr. 
Lorie E. Almon 
David Bennet Ross 
William F. Dugan 
SEYFARTH SHAW LLP 
620 Eighth Avenue, 32nd floor 
New York, NY 10018-1405 
gmaatman@seyfarth.com 
lalmon@seyfarth.com  
dross@seyfarth.com 
wdugan@seyfarth.com 
 
Jeffrey S. Klein 
Weil Gotshal & Manges LLP 
767 Fifth Avenue 
New York, NY 10153 
jeffrey.klein@weil.com 
 
 
 
Attorneys for Defendant 
 
 
        /s/ Joseph M. Sellers _____ 
                   Joseph M. Sellers 
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