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PART I:  REPLY BRIEF 

Plaintiffs’ response brief conspicuously ignores many of Sudan’s arguments 

and otherwise dismisses Sudan’s arguments with mere rhetoric and conclusory 

assertions. 

ARGUMENT 

I. THE DEFAULT JUDGMENTS ARE VOID FOR LACK OF 

PERSONAL AND SUBJECT-MATTER JURISDICTION 

As an initial matter, Sudan’s personal and subject-matter jurisdictional 

challenges are not subject to Rule 60(b)(4)’s “arguable basis” standard, contrary to 

Plaintiffs’ argument and the district court’s finding.  Pls.’ Br. 12-13, 43-44 (citing 

Wendt, 431 F.3d at 413); JA-455-56.  Sudan’s challenge to the district court’s 

jurisdiction on direct appeal from the default judgments is not subject to Rule 

60(b)(4) at all.  See Hunter v. Underwood, 362 F.3d 468, 476 n.4 (8th Cir. 2004) 

(direct appeals on jurisdictional grounds are “not constrained by the limitations of 

Rule 60(b)(4)”); Page v. Schweiker, 786 F.2d 150, 161 n.4 (3d Cir. 1986) (same).   

Even if Sudan did not have a direct appeal, the “arguable basis” standard 

does not apply to Sudan’s Rule 60(b)(4) challenge because Sudan did not appear 

below.  Def.’s Br. 50-51; see Bell Helicopter Textron, Inc. v. Islamic Republic of 

Iran, 734 F.3d 1175, 1182 (D.C. Cir. 2013) (stating the “arguable basis” standard 

applies only where the defendant “had appeared in the challenged proceeding or 

by privity was subject to the principles of res judicata”); Wendt, 431 F.3d at 412-
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13 (involving a voidness challenge by a defendant who appeared throughout the 

litigation).  Plaintiffs fail to rebut this interpretation of Wendt.  Pls.’ Br. 12-13, 43-

44. 

A. The District Court Lacked Personal Jurisdiction Because Service 

Of Process Was Improper 

Plaintiffs offer only rhetoric and conclusory statements in response to the 

natural reading of § 1608(a)(3) advocated by Sudan and the United States.  Under 

§ 1608(a)(3), “addressed and dispatched . . . to” the head of the ministry of foreign 

affairs is most naturally read to mean that the service package should be sent to the 

place where the foreign minister could be expected to be found, namely at the 

ministry located in the home state, not the foreign state’s mission in the United 

States.  See Barot, 785 F.3d at 28, 30; Amicus Curiae Brief of the United States in 

Support of Reversal at 9-10, Kumar v. Republic of Sudan, No. 16-2267 (4th Cir. 

Feb. 7, 2017, ECF No. 25-1 [hereinafter U.S. Br.].  Plaintiffs, not Sudan, would 

have this Court “rewrite” the statute to include the indirect means of service to the 

head of the ministry of foreign affairs via the Sudanese Embassy’s diplomatic 

pouch.  Pls.’ Br. 20.  In essence, Plaintiffs’ argument, and the district court’s 

ruling, is that because indirect service via the embassy is not explicitly prohibited, 

it must be permitted.  This interpretation contravenes the widely held view that 

plaintiffs must serve process in strict compliance with § 1608(a)(3).  Def.’s Br. 12-

13 (citing Magness, 247 F.3d at 615; Transaero, 30 F.3d at 154).   
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Not only does Plaintiffs and the district court’s reading of § 1608(a)(3) lack 

any basis in the statute’s text but it violates Article 22 of the Vienna Convention.  

Such a result is not sustainable, particularly in view of § 1604 of the FSIA, which 

provides that the FSIA’s provisions are:  “Subject to existing international 

agreements to which the United States is a party at the time of [the FSIA’s] 

enactment . . . .”  Moreover, even assuming § 1608(a)(3) were ambiguous, such 

ambiguity is insufficient to override the inviolability provision of Article 22 of the 

Vienna Convention where “an alternative reading is fairly possible.”  Roeder v. 

Islamic Republic of Iran, 646 F.3d 56, 61 (D.C. Cir. 2011) (“Legislation 

abrogating international agreements must be clear to ensure that Congress — and 

the President — have considered the consequences.”  (internal quotation marks and 

citation omitted)).  An alternative reading consistent with the Vienna Convention is 

fairly possible, as proffered by Sudan and the United States.   

Plaintiffs do not dispute, nor could they, that the considered views of the 

United States on the interpretation of its international treaty rights and obligations 

are “entitled to great weight.”  Def.’s Br. 15 (quoting Abbott, 560 U.S. at 15).  Yet, 

Plaintiffs state glibly that the United States “misguidedly” offers its support to 

Sudan’s position.  Pls.’ Br. 14.  But the considered views of the United States 

cannot be so easily cast aside.  See Sumitomo Shoji Am., Inc. v. Avagliano, 457 

U.S. 176, 185 (1982) (stating that U.S. courts must defer to the interpretation of the 
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United States on its treaty obligations “absent extraordinarily strong evidence”).  

Plaintiffs further ignore the long and consistent line of amicus briefs and 

statements of interest filed by the United States in other cases contesting service on 

a foreign state on, via, through, or “in care of” the foreign state’s mission.  See 

Def.’s Br. 14-15.   

Plaintiffs also assert misleadingly that the United States “tacitly approved” 

their means of service by failing to contest the matter in the Rux case.  Pls.’ Br. 15-

19.  This assertion is misleading because the issue of service was not before this 

Court or the district court when the United States appeared as amicus in Rux in 

2010, a fact discernable from Plaintiffs’ own recounting of the procedural history.  

Id. at 17.  And even when Sudan raised ineffective service under § 1608(a)(3) on 

appeal to this Court in Rux in 2005 (an appeal in which the United States did not 

appear), the Court declined to exercise pendent appellate jurisdiction, 461 F.3d at 

474-75, as Plaintiffs must acknowledge, Pls.’ Br. 17.  Thus, Plaintiffs’ assertion 

that the United States was “undeniably aware” of the service issue is questionable 

and irrelevant.  Besides, there is a high bar for waiver by the United States.  See 

Heckler v. Cmty. Health Servs., 467 U.S. 51, 60 (1984) (“[T]he government may 

not be estopped on same terms as any other litigant . . . .”). 

Plaintiffs next rely on § 1608(a)(4) to support their interpretation of 

§ 1608(a)(3), arguing that Congress specified the Secretary of State’s address in 
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§ 1608(a)(4) and could similarly have done so in § 1608(a)(3) for the head of the 

ministry of foreign affairs.  Pls.’ Br. 22.  But the inclusion of “in Washington, 

District of Columbia” in § 1608(a)(4) is necessary in order to distinguish the 

Secretary of State for the U.S. government sitting in the District of Columbia from 

the secretaries of state located in each of the 50 states.  A similar location 

specification is not necessary, or practical, with respect to a minister of foreign 

affairs in § 1608(a)(3), because each foreign state only has one such minister, who 

is located at the ministry, generally in the foreign state’s capital city.   

Plaintiffs’ attempt to distinguish the case law relied upon by Sudan and the 

United States also fails.  Pls.’ Br. 24-28.  Plaintiffs suggest misleadingly that the 

D.C. Circuit’s holding in Barot was limited to requiring the plaintiff to include the 

name of the foreign minister on the service package.  Id. at 26-27.  The D.C. 

Circuit in fact went further, finding that one of plaintiffs’ prior service attempts 

was unsuccessful because it had been attempted “at the Embassy in Washington, 

D.C., rather than at the Ministry of Foreign Affairs in Lusaka, Zambia, as the Act 

required,” 785 F.3d at 28, and ordering that service be “sent to the head of the 

ministry of foreign affairs in Lusaka, Zambia,” id. at 30 (emphasis added).    

Plaintiffs also disregard that the Fifth Circuit’s decision in Magness, which 

held that service on the Russian Federation and Ministry of Culture under 

§ 1608(a)(3) required service on the head of the Russian Ministry of Foreign 
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Affairs “through the Ministry of Foreign Affairs.”  247 F.3d at 613.  The Fifth 

Circuit categorically rejected plaintiffs’ attempt to serve Russia and its political 

subdivision by papers transmitted by the Texas Secretary of State to Russia “c/o,” 

or in “care of,” Boris Yeltsin and to the Ministry of Culture in “care of” the Deputy 

Minister of Culture.  Id. at 611.   

Plaintiffs all but ignore Alberti, where service was deemed improper because 

it had not been mailed to the head of Nicaragua’s ministry of foreign affairs, but 

rather to the Nicaraguan Ambassador in Washington, D.C.  705 F.2d at 253.  In 

support, the Seventh Circuit found that § 1608(a)(3), as instructed by the statute’s 

legislative history, “precluded” service by mail upon an embassy.  Id.  The 

prohibition on embassy service was followed in Autotech, where the court stated 

that “service through an embassy is expressly banned both by an international 

treaty to which the United States is a party and by U.S. statutory law.”  499 F.3d at 

748 (emphasis added).   

Plaintiffs’ effort to distinguish Autotech and Sudan’s remaining cases rests 

on a distinction described by the United States as a “false one” between service on 

and service via a foreign state’s mission.  U.S. Br. 17.  As the United States points 

out, in these cases, the suit is against the foreign state itself because the embassy is 

treated as the foreign state for FSIA purposes and “there is no statutory basis for 

prohibiting a plaintiff’s service at an embassy when the plaintiff names a foreign 
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state’s embassy as the defendant but not when the plaintiff instead names the 

foreign state.” U.S. Br. 17 (citing 28 U.S.C. § 1603(a); El-Hadad v. United Arab 

Emirates, 216 F.3d 29, 31-32 (D.C. Cir. 2000)).  Besides, service via the embassy 

is likely more of an intrusion upon the mission’s inviolability where the district 

court’s ruling requires embassy personnel to place the judicial process in the 

diplomatic pouch.  JA-468-69 (relying on Rux, 2005 WL 2086202, at *16).   

 Indeed, in the amicus briefs filed in support of Sudan’s pending petition for 

certiorari in Harrison, multiple foreign governments and international law 

professors agree that this is a false distinction and that Plaintiffs’ proposed method 

of service violates the Vienna Convention.  See, e.g., Brief of Amici Curiae 

International Law Professors in Support of Petition for a Writ of Certiorari at 2, 

Republic of Sudan v. Harrison, No. 16-1094 (Apr. 10, 2017) (“[I]nviolability of 

diplomatic missions is a fundamental and longstanding principle of international 

law.  The Second Circuit’s decision to allow service of process via an embassy is 

unprecedented and represents a serious erosion of this principle, impairing the 

performance of diplomatic functions and impinging upon the dignity of foreign 

embassies in the United States, contrary to the text, practice, and purpose of the 

VCDR.”); Brief of Amicus Curiae Government of National Accord, State of Libya 

in Support of Petitioner at 4, Republic of Sudan v. Harrison, No. 16-1094 (Apr. 10, 

2017) (arguing that “pursuant to the diplomatic inviolability guaranteed by treaty 
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under Article 22 of the VCDR” the “often-transitory embassy staff who lack any 

delegated authority over legal matters from their home government” should not be 

required to transmit service of process to the ministry of foreign affairs); Brief of 

the Kingdom of Saudi Arabia as Amicus Curiae in Support of the Petition for 

Certiorari at 10, Republic of Sudan v. Harrison, No. 16-1094 (Apr. 10, 2017) (“The 

notion that an American court can dictate the contents of a diplomatic pouch for 

mere convenience of a litigant is repugnant to basic norms of international law.”); 

Brief of the United Arab Emirates as Amicus Curiae in Support of Petitioner at 7, 

Republic of Sudan v. Harrison, No. 16-1094 (Apr. 10, 2017) (“[T]he panel’s 

analysis assumes it is permissible and appropriate for Congress to commandeer an 

embassy’s internal and protected processes for communicating with its home 

country” and “offends all of [the] protections” afforded by the Vienna 

Convention).  The Embassy of the Republic of Austria has also voiced support for 

Sudan’s position through a diplomatic communication to the U.S. Department of 

State.  Supplemental Brief for Petitioner app. at 1a-2a, Republic of Sudan v. 

Harrison, No. 16-1094 (Apr. 13, 2017) (arguing that the Second Circuit’s 

“interpretation is inconsistent with international law, undermines the general 

application of the international duties incumbent on all states, creates a dangerous 

precedent of general application and is likely to result in an excessive number of 

judgments in default of appearance by the defendant state.”). 
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Plaintiffs’ further argument that Sudan could simply have refused to accept 

service, Pls.’ Br. 24, places an improper affirmative duty on the foreign state that is 

inconsistent with the Vienna Convention, Def.’s Br. 18.  Moreover, Plaintiffs’ 

assertion that the Sudanese Embassy accepted the service package “willingly and 

without protest” has absolutely no support in the record.  Pls.’ Br. 15.  Here, the 

signature on the return receipt is illegible and there is no evidence that the service 

package reached either the Embassy or the Ministry of Foreign Affairs in 

Khartoum, both points that Plaintiffs have conspicuously failed to address.  In any 

event, to avoid a Vienna Convention violation, willing acceptance must be by the 

“consent of the head of the mission” under Article 22(1) and there is no question 

such consent was not given.  Def.’s Br. 18; U.S. Br. 25.  It is also completely 

impractical and unreasonable to burden embassy personnel with identifying 

packages that contain judicial process at the point of entry to the embassy and to 

task them with understanding whether to accept or reject such packages.  Embassy 

personnel administering the mail do not possess this level of knowledge or 

authority.  

Plaintiffs also fail to address the legislative history in substance.  As 

demonstrated in Sudan’s opening brief, the legislative history is dispositive of the 

service issue even if the text of § 1608(a)(3) were not.  Def.’s Br. 15-17.  Plaintiffs 

contend that the Second Circuit in Harrison correctly dispensed with the legislative 
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history because that history only indicated that service on an embassy was 

precluded and said nothing about service via an embassy.  Pls.’ Br. 28.  But, again, 

the distinction drawn by the Second Circuit is a “false one.”  As the United States 

argues, “the Second Circuit plainly misconstrued the legislative history” where the 

“House Report unambiguously expressed disapproval for the method of 

‘attempting to commence litigation against a foreign state’ by ‘the mailing of a 

copy of the summons and complaint to a diplomatic mission of the foreign state.’”  

U.S. Br. 17 (quoting H.R. Rep. No. 94-1487, at 26 (emphasis added by United 

States)). 

 At bottom, Plaintiffs’ only support for their misinterpretation of § 1608(a)(3) 

traces back to Rux — a 2005 decision that was never subject to this Court’s review.  

Even in 2005, Plaintiffs, who were almost all present in Rux and represented by the 

same counsel, were on notice that Sudan challenged this method of service.  And 

despite being on notice of the vulnerability of their chosen method of service, 

Plaintiffs in this case failed to serve alternatively under § 1608(a)(4) (as they did in 

Rux), or even cover their bases and send the mailing to the head of the ministry of 

foreign affairs in Sudan.  Under these circumstances, Plaintiffs cannot now be 

heard to complain that Sudan wishes to “retroactively penalize” them.  Pls.’s Br. 

20.   

Appeal: 16-2267      Doc: 37            Filed: 04/25/2017      Pg: 20 of 53



 
 

 

 11  

 

For these reasons, the default judgments are void for lack of personal 

jurisdiction and should have been set aside or vacated.   

B. This Case Does Not Involve An Extrajudicial Killing 

Plaintiffs argue that the 2000 U.S.S. Cole attack was an “extrajudicial 

killing” within the meaning of § 1605A(a), yet largely ignore Sudan’s arguments, 

again relying heavily on rhetoric.  Pls.’ Br. 29-33.  First, Plaintiffs conclude, 

without analysis, that the plain language of § 1605A — as opposed to the TVPA, 

where the definition of “extrajudicial killing” appears — supports their argument.  

Id. at 33.  As Sudan argued in its opening brief, id. at 19-21, the TVPA’s plain 

language makes clear that the term “extrajudicial killing” is expressly adopted 

from international law and means a summary execution by a state actor without 

legal process or justification.  Def.’s Br. 19-21; 28 U.S.C. § 1350 note, § 3(a); In re 

Xe Servs. Alien Tort Litig., 665 F. Supp. 2d at 593 (recognizing the TVPA codifies 

international law norm of summary executions, which may only be carried out by 

state actors); see also Yousuf, 699 F.3d at 775 (recognizing the TVPA adopted the 

term extrajudicial killing from international law); 132 Cong. Rec. 12949 (1986) 

(stating definition of “extrajudicial killing” derived from Geneva Convention); S. 

Rep. No. 102-249, at 6 (1991) (stating that the definition of “extrajudicial killing” 

derived from international law); see also Def.’s Br. 23 (citing S. Hr’g 103-1077 

(statement of Rep. Mazzoli) (acknowledging that extrajudicial killing meant 
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“summary execution”)).  If Congress had intended the term “extrajudicial killing” 

to encompass any bombing, killing or murder, as Plaintiffs suggest, Pls.’ Br. 31-32, 

Congress could have stated so plainly without resort to elaborate language that has 

a very specific meaning under international law.  Plaintiffs completely fail to 

address this argument, let alone the actual text of the TVPA.  

Plaintiffs, instead, focus only on the title of § 1605A and its so-called 

legislative history.  Plaintiffs boldly assert that the title of § 1605A, the “Terrorism 

Exception to Immunity,” “unequivocally demonstrates it was intended to address 

wrongful deaths that had resulted from terrorist bombings.”  Pls.’ Br. 30.  But the 

term “terrorist bombings” appears nowhere in the title or text of § 1605A.  Rather, 

§ 1605A (and its predecessor § 1605(a)(7)) withdraws sovereign immunity for four 

narrowly defined and internationally recognized acts of terrorism — torture, 

extrajudicial killing, aircraft sabotage, and hostage taking.  The Cole bombing does 

not, however, constitute any of these four narrowly-defined acts.  Indeed, as Sudan 

argued in its opening brief, Congress has never added “terrorist bombing” as a 

predicate act in § 1605A, or its predecessor § 1605(a)(7), even after Congress 

amended the ATA to include that offense in 2002.  Def.’s Br. 25 (citing Terrorist 

Bombings Convention Implementation Act of 2002, Pub. L. No. 107-197, 

§ 102(a)(1), 116 Stat. 721, 721 (codified at 18 U.S.C. § 2332f))).  Plaintiffs 

completely ignore this fact in their response.   

Appeal: 16-2267      Doc: 37            Filed: 04/25/2017      Pg: 22 of 53



 
 

 

 13  

 

Plaintiffs also ignore that Congress specifically considered, and rejected, 

acts of international terrorism generally as bases for withdrawing FSIA immunity, 

and instead opted to include acts that were “clearly defined and condemned in 

several international instruments that have nearly universal support among states.”  

Def.’s Br. 23-24; see id. (citing S. Hr’g 103-1077, at 83 (statement of Abraham 

Sofaer, former State Dep’t Legal Adviser)). 

Plaintiffs also assert that the so-called legislative history of § 1605A 

“unequivocally demonstrates” Congress intended § 1605A to address terrorist 

bombings, Pls.’ Br. 30-31, 33, and fault Sudan for relying on previous legislative 

history.  Plaintiffs ignore that § 1605A made no change to the definition of 

“extrajudicial killing” and simply carried forward the jurisdictional predicate acts 

from § 1605(a)(7), making it entirely appropriate and necessary to analyze 

§ 1605(a)(7)’s history.  See, e.g., United States v. Oloyede, 982 F.2d 133, 137 (4th 

Cir. 1992) (analyzing predecessor statute’s legislative history to interpret statutory 

language).  Plaintiffs argue that floor statements made by Senator Lautenberg 

regarding D.C. Circuit decisions and the Marine barracks and Labelle Discotheque 

bombings indicate that “extrajudicial killings” necessarily include terrorist 

bombings.  Pls.’ Br. 30-31.  But these floor statements did not at all address, as 

Plaintiffs assert, the purported assumption in D.C. Circuit decisions that an 

“extrajudicial killing” includes a terrorist bombing.  See 154 Cong. Rec. S54-55 
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(daily ed. Jan. 22, 2008).  Plaintiffs also conspicuously do not identify these “D.C. 

Circuit” decisions.  In fact, the decisions referred to by Senator Lautenberg were 

Cicippio Puleo, Beecham, Flatow, Vine, and Buonocore and addressed unrelated 

issues, namely statute of limitations, the fact that the Flatow Amendment did not 

provide a private right of action, interlocutory appeals, and the enforcement of 

judgments.  Id. 

Further, the district court cases upon which Plaintiffs rely in support of their 

interpretation of extrajudicial killing, Pls.’ Br. 31-33 (citing Murphy, Valore, Ben-

Rafael, Sisso, and Owens), are limited to trial court decisions where no adversary 

raised the contrary argument, so these cases are hardly substantial authority.  See 

Allen v. Wright, 468 U.S. 737, 764 (1984) (finding “summary affirmance” without 

“full briefing and argument” had “little weight as precedent”); Bob Jones Univ., 

416 U.S. at 740 n.11 (finding decision lacked “precedential weight” where case did 

not “involve[e] a truly adversary controversy”).  And contrary to Plaintiffs’ 

erroneous charge, Pls.’ Br. 33, Sudan has cited ample precedent interpreting the 

term extrajudicial killing as being derived from international law and meaning a 

summary execution by a state actor.  Def.’s Br. 22 (citing Yousuf, Kadić, Tel-Oren, 

and In re Xe Servs. Alien Tort Litig.).    

Finally, Plaintiffs’ argument that they can maintain a cause of action where 

the defendant foreign state was added to the U.S. Department of State’s State 
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Sponsors of Terrorism List “for the commission of the very act giving rise to the 

plaintiff’s injuries” is off-base.  Pls.’ Br. 31.  That designation does not have the 

effect of adding to the predicate acts specifically provided in § 1605A.  Besides, 

Sudan was added to the State Sponsors of Terrorism List in 1993, seven years 

before the event that allegedly gave rise to Plaintiffs’ cause of action, making it 

impossible for the Cole attack to have formed the basis for Sudan’s designation.  

State Sponsors of Terrorism, U.S. Dep’t of State, 

http://www.state.gov/j/ct/list/c14151.htm (last visited April 25, 2017) (listing Aug. 

12, 1993, as Sudan’s designation date).  

C. The District Court Lacked Subject-Matter Jurisdiction Over 

Indirect-Victim Claims 

Plaintiffs argue that § 1605A(a)’s “plain language” supports jurisdiction 

over family members’ indirect claims, but they provide no textual explanation as to 

why that should be the case.  Pls.’ Br. 34.  Nor do Plaintiffs defend the district 

court’s apparent conclusion that “claimant” means any person with a claim or 

explain why a “victim” is not then also a “claimant,” rendering redundant 

Congress’s purposeful use of these words in the disjunctive.  JA-459; see also 

Def.’s Br. 43.   

Sudan’s interpretation, on the other hand, gives meaning to both “claimant” 

and “victim.”  A “claimant” is one who brings a claim on behalf of a “victim” who 

is either deceased or incapacitated, i.e., the victim’s legal representative.  This 
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interpretation also harmonizes §§ 1605A(a)(2)(A)(ii) and 1605A(c)(4) where legal 

representatives of victims can invoke the court’s jurisdiction under 

§ 1605A(a)(2)(A)(ii) and also assert a private right of action on the victim’s behalf 

under § 1605A(c)(4).  Contrary to reason, Plaintiffs’ interpretation would allow 

certain plaintiffs to establish jurisdiction under § 1605A(a)(2)(A)(ii) (e.g., foreign-

national family members) only to foreclose them from asserting a private right of 

action under § 1605A(c) (which provides a claim only to U.S. nationals, members 

of the armed forces, government employees, or contractors or the legal 

representatives of any of the foregoing).   

In support, Plaintiffs misplace reliance on Leibovitch.  Pls.’ Br. 34.  The 

court in Leibovitch never addressed the meaning of “claimant” or “victim.”  

Rather, the court addressed whether § 1605A(a) withdrew sovereign immunity for 

foreign-national family members asserting Israeli law claims through § 1606 who 

otherwise had no private right of action because they did not meet the standing 

requirements under § 1605A(c)(1)-(4).  The Leibovitch court appeared simply to 

presume, without any discussion or the benefit of advocacy by Iran (which had 

defaulted), that § 1605A provided the court with jurisdiction over indirect claims 

of family members.  697 F.3d at 563.     

Plaintiffs’ reliance on § 1605A(c)’s authorization for “solatium” damages 

also proves nothing about Congress’s intent to permit indirect claims of family 
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members.  Pls.’ Br. 35.  As Sudan explained in its opening brief, solatium is a form 

of damages also available to direct victims and legal representatives on behalf of 

their estates.  Def.’s Br. 43-44 (citing Valencia, Levin, Bonner, and Cook).  Indeed, 

even in Leibovitch, solatium damages were awarded to a direct victim.  697 F.3d at 

562-63.  And under the Black’s Law Dictionary definition offered by Plaintiffs, 

solatium damages would clearly be available for direct victims as “damages . . . for 

hurt feelings.”  Pls.’ Br. 36 (citing SOLATIUM, Black’s Law Dictionary (10th ed. 

2014)).   

 Plaintiffs additionally cite the so-called legislative history of § 1605A, 

stating that “[a]lmost all of the cases mentioned by Senator Lautenberg had been 

filed by family members of persons injured or killed.”  Pls.’ Br. 36.  These cases, 

however, principally involved claims of family members as estate representatives 

seeking compensatory and punitive damages for the wrongful death of the 

decedents, as well as claims of direct victims.  In any event, Senator Lautenberg’s 

floor statements do not address the availability of indirect claims under § 1605A, 

but, rather, address the amendments in § 1083 that were meant to remedy the 

results from specific circuit court decisions, including the D.C. Circuit’s decision 

in Cicippio Puleo v. Islamic Republic of Iran, which found that § 1605A’s 

predecessor, § 1605(a)(7), provided no private right of action.  154 Cong. Rec. S54 

(daily ed. Jan. 22, 2008).  Significantly, the district court in Cicippio Puleo 
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dismissed the indirect claims of non-victim plaintiffs on the basis of both lack of 

subject-matter jurisdiction and failure to state a claim, consistent with Sudan’s 

argument here.  Cicippio Puleo v. Islamic Republic of Iran, C.A. No. 01-1496, 

2002 WL 34408105, at *3 (D.D.C. June 21, 2002), aff’d on other grounds, 353 

F.3d 1024 (D.C. Cir. 2004) (affirming district court’s decision for failing to state a 

claim while assuming, without analysis or argument on the issue, that the court had 

subject-matter jurisdiction over indirect claims).  If Senator Lautenberg believed 

that the FSIA amendments were intended to remedy that decision in addition to the 

D.C. Circuit’s, he surely would have said so.  Thus, § 1605A’s purported 

legislative history sheds no light either way on Congress’s intent as to indirect 

claims of family members. 

 Finally, Plaintiffs misstate that Sudan relies “solely on the 1994 legislative 

history of a proposed amendment, H.R. 934, which was never enacted” in 

§ 1605(a)(7).  Pls.’ Br. 37.  In fact, Sudan also relied upon H.R. Rep. No. 104-383, 

at 62 (1996), which discusses an advanced version of § 1605(a)(7) (H.R. 1710) that 

contained language consistent with H.R. 934.  Def.’s Br. 43.  Moreover, despite 

Plaintiffs’ contention of “materially dissimilar” language, Pls.’ Br. 38, between 

H.R. 934 and § 1605(a)(7), the legislative intent behind H.R. 934 is relevant 

because it includes the very same “personal injury or death” language that defines 

the scope of claims available to claimants or victims in § 1605A.  See Oloyede, 982 
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F.2d at 137 (analyzing predecessor statute’s legislative history).  Plaintiffs also 

failed to address H.R. Rep. No. 105-48 at 2 (1997) (also relied on by Sudan, Def.’s 

Br. 43, which evidences Congress’s consistent intent, even with the ultimate 

passage of § 1605(a)(7), to enable victims and their surviving claimant-

representatives to bring claims against state-sponsors of terrorism.  See also 142 

Cong. Rec. S3463 (daily ed. Apr. 17, 1996) (statement of Sen. Brown) (stating that 

§ 1605(a)(7) “will now allow victims of terrorism, hostage taking or torture 

abroad, or their survivors, to seek restitution against a state sponsor of 

terrorism . . . ”).  Plaintiffs point to no legislative history indicating, by contrast, 

that a broader scope was intended by passage of either § 1605(a)(7) or § 1605A. 

D. Plaintiffs Failed To Prove Jurisdictional Causation  

Plaintiffs fail to address Sudan’s specific evidentiary challenges, asserting 

incorrectly that they need not prove jurisdictional causation under the standard of 

proof set forth in § 1608(e), but only plead it.  Pls.’ Br. 41-43.  Kilburn, Valore, 

and Rux, upon which Plaintiffs rely, Pls.’ Br. 42-43, merely restate the 

unremarkable proposition that a foreign state’s challenge to the “legal sufficiency” 

of a complaint’s jurisdictional allegations will be denied if the complaint 

adequately pleads the requisite jurisdictional elements, including causation.  

Kilburn, 376 F.3d at 1127.  These cases say nothing about dismissal later being 

appropriate where a plaintiff fails to adduce admissible and sufficient evidence to 
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prove that its jurisdictional allegations were in fact true.  See, e.g., Am. Telecomm. 

Co. v. Republic of Lebanon, 501 F.3d 534, 538-89 (6th Cir. 2007) (FSIA subject-

matter jurisdiction “may be raised by a party, or by a court on its own initiative, at 

any state in the litigation, even after trial and the entry of judgment”).  Plaintiffs’ 

reliance on Holloway, Pls.’ Br. 41, is also misplaced because it analyzed 28 U.S.C. 

§ 1331, which provides a “basic statutory grant of subject-matter jurisdiction” over 

cases that merely plead a claim under federal law.  669 F.3d at 453.  In contrast, 

§ 1605A(a) contains jurisdictional facts that must be pleaded and ultimately 

proved.   

 Plaintiffs mischaracterize § 1608(e) as a standard that only applies to the 

elements of a cause of action as opposed to jurisdictional facts.  Pls.’ Br. 39-40.  

Section 1608(e) contains no such limitation.  Indeed, courts have recognized that a 

jurisdictional conclusion based on mere allegations cannot stand if, as here, the 

evidence submitted under § 1608(e) “fails to support (or contradicts) a fact that is 

essential to jurisdiction” — such as causation.  Sisso, 448 F. Supp. 2d at 82 n.9; see 

also Worley v. Islamic Republic of Iran, 75 F. Supp. 3d 311, 319 (D.D.C. 2014) 

(noting that a court “may not simply accept a complaint’s unsupported allegations 

as true” before entering a default judgment and must examine the plaintiff’s proof 

of jurisdictional causation); Owens, 826 F. Supp. 2d at 149-51 (acknowledging that 
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despite pleading jurisdictional causation, § 1608(e) still required plaintiffs to prove 

this jurisdictional allegation with evidence).   

 Plaintiffs’ bold claim that Sudan “cite[d] to no cases” for this proposition in 

its opening brief is not correct.  Pls.’ Br. 44.  Sudan cited Thuneibat, which held 

that, under § 1608(e), plaintiffs in default proceedings must prove jurisdictional 

causation as a prerequisite to “invok[ing] jurisdiction under the FSIA’s terrorism 

exception.”  167 F. Supp. 3d at 33-34, cited in Def.’s Br. 27; accord MCI 

Telecomms. Corp. v. Alhadhood, 82 F.3d 658, 662 (5th Cir. 1996) (section 1608(e) 

“requires the court to satisfy itself that jurisdiction exists prior to entering a default 

judgment”). 

 In response to Sudan’s evidentiary arguments, Plaintiffs do not contest, and 

thus concede, Sudan’s argument that § 1608(e) required them to submit evidence 

that was admissible under the Federal Rules of Evidence, as the D.C. Circuit held 

in Kim, 774 F.3d at 1049.  Def.’s Br. 28.  Plaintiffs instead (and incorrectly) 

contend that Kim does not “discuss” whether § 1608(e) imposes a burden to offer 

sufficient evidence of jurisdictional causation, only merits evidence.  Pls.’ Br. 45.  

Kim came before the D.C. Circuit because the district court found that the evidence 

submitted pursuant to § 1608(e) was not “rigorous enough to support the facts 

necessary for [subject-matter] jurisdiction.”  See Kim v. Democratic People’s 

Republic of Korea, 950 F. Supp. 2d 29, 35, 42 (D.D.C. 2013).  The D.C. Circuit in 
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Kim did not distinguish whether particular evidence was relevant to the merits 

under § 1605A(c), or to the jurisdictional elements of § 1605A(a)(1), because the 

requirements of §§ 1605A(c) and 1605A(a)(1) are nearly identical.   

In addition, despite Plaintiffs’ contention, Kim does not relieve courts from 

complying with the Federal Rules of Evidence in cases alleging a foreign state’s 

liability for terrorism.  Pls.’ Br. 39, 45.  Kim’s statement that “courts have the 

authority . . . to ‘adjust evidentiary requirements to . . . differing situations” 

referred to the inferences courts can make from admissible evidence.  774 F.3d at 

1047-49 (alteration in original omitted).  Indeed, in Kim, the D.C. Circuit based its 

ruling upon admissible evidence — a South Korean conviction — and carefully 

noted that its decision “would no doubt differ” in the absence of such admissible 

evidence.  Id. at 1046, 1051; see also Def.’s Br. 28. 

 Further, permitting foreign states to challenge the plaintiff’s jurisdictional 

evidence after a default judgment has been entered is not a “loophole,” Pls.’ Br. 39 

(quoting JA-468), but, rather, serves § 1608(e)’s fundamental purpose of protecting 

foreign states from unfounded default judgments.  Jerez, 775 F.3d at 423.  The 

application of § 1608(e) creates a reviewable evidentiary record that 

“supplement[s]. . . the right of a foreign sovereign defendant who has not appeared 

in the judgment-granting court to obtain de novo assessment of [its] jurisdictional 

objections” to the plaintiff’s causation evidence.  Id.  Plaintiffs’ reliance on a rule 
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that “[u]nder normal circumstances” defaulting private litigants cannot later 

challenge evidence is a diversion.  Pls.’ Br. 46 (citing United States v. Hernandez, 

No. 93-5409, 1994 WL 32786, at *1 (4th Cir. Feb. 8, 1994) (involving private 

party who had appeared below); Wall, 123 F. App’x at 578 (same)); see Clodfelter, 

720 F.3d at 210 (noting that § 1608(e) imposes an “unusual duty” on courts to 

“consider whether the plaintiff has met its evidentiary burden,” even in default 

proceedings (internal quotation marks omitted)).  Finally, Plaintiffs falsely assert 

that “Sudan does not criticize the district court’s findings in the case below,” 

quarreling with Sudan’s reliance on the record in Rux.  Pls.’ Br. 46.  As Sudan 

explained in its opening brief, the district court’s three-page opinion below cited 

very little evidence in support of its factual findings.  Def.’s Br. 29-30.  The district 

court, instead, referenced the Rux findings (the Rux plaintiffs submitted 

substantially the same evidence as was submitted in this case), so it was entirely 

appropriate for Sudan to attack those findings and their alleged factual 

underpinnings.  JA-318.  If anything, Sudan’s resort to the Rux record was 

generous to Plaintiffs, because without doing so, the district court’s opinion was 

threadbare, leaving little basis for the ruling or for this Court to review.   

 Plaintiffs assert it is “ludicrous” of Sudan to argue that all of their evidence 

was inadmissible or fails to support causation, Pls.’ Br. 39, but Plaintiffs’ failure to 

respond to any of Sudan’s detailed challenges to their “proof” exposes the total 
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absence of any admissible evidence.  E.g., Def.’s Br. 29, 31-32, 36-37, 40-41 

(arguing that Woolsey, Farah, Emerson, Peterson, and Vidino’s “opinions” were 

nothing more than repetition of inadmissible hearsay and, in any event, lack 

support); id. at 31-36, 38 (arguing that a summary of a Canadian Security 

Intelligence Report, State Department Patterns of Global Terrorism reports, an 

FBI affidavit, al-Fadl’s testimony, the Bin Laden indictment, a book written by one 

of the experts, a State Department cable, and the State Department Fact Sheet are 

inadmissible hearsay and are insufficient to prove causation).  And, perhaps 

recognizing the fatal error, Plaintiffs also have no response or explanation for their 

experts’ misrepresentation of al-Fadl’s testimony, and the district court’s 

acceptance of that misrepresentation (JA-319), relating to Sudan’s alleged 

transportation of the explosives used in the Cole bombing.  Def.’s Br. 39-40.  As 

Sudan explained in its opening brief, in the Bin Laden criminal trial, in which al-

Fadl testified, the United States stipulated that those explosives “were never used 

against Americans” or against “the American military.” Id. at 39-41 (quoting JA-

542 (emphasis added)).   

 Plaintiffs also fail to rebut Sudan’s argument that their experts improperly 

served as conduits for inadmissible hearsay.  Def.’s Br. 29 (citing Gilmore, 843 

F.3d at 972-73; Marvel Characters, 726 F.3d at 136; Tyger, 29 F.3d at 143).  

Plaintiffs, instead, wrongly contend that the lack of factual bases for an expert 
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opinion bears only on its weight, not its admissibility.  Pls.’ Br. 47; see Tyger, 29 

F.3d at 143 (vacating judgment in part because the plaintiff’s only evidence of 

causation was an expert opinion that was “based on assumptions not supported by 

the record” and, therefore, inadmissible); Joy v. Bell Helicopter Textron, 999 F.2d 

549, 569 (D.C. Cir. 1993) (excluding expert testimony that had “little, if any, basis 

in the record”); Richard v. Richardson-Merrell, Inc., 857 F.2d 823, 829-39 (D.C. 

Cir. 1988) (same); see also Fed. R. Evid. 702 (requiring that expert testimony must 

be “based on sufficient facts or data”).   

 Even Plaintiffs’ case law, which they excerpt misleadingly, does not support 

this position.  The excerpt that Plaintiffs cite from Pulse Medical states only that an 

expert’s bias goes to weight rather than to admissibility.  858 F. Supp. 2d at 508, 

515 (noting that expert opinions must be based “on specialized knowledge and not 

on belief or speculation” (emphasis added)), cited in Pls.’ Br. 47.  The ultimate 

source of the quote Plaintiffs cull from American Heartland Port, Inc., cited in 

Pls.’ Br. 47, in fact recognizes that an expert opinion should be excluded if it is 

“fundamentally unsupported,” Hose v. Chi. Nw. Transp. Co., 70 F.3d 968, 974 (8th 

Cir. 1996).  And the court in South Carolina Department of Mental Health limited 

its statement regarding the “relative weakness or strength of the factual 

underpinnings” to that “stage of the proceedings,” namely to its consideration of a 
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motion to strike an expert affidavit submitted in support of an opposition to a 

motion for summary judgment.  2005 WL 6407421, at * 5. 

Put simply, Plaintiffs failed to satisfy their burden under § 1608(e) to prove 

jurisdictional causation with admissible and sufficient evidence, and they offer no 

substantive response to Sudan’s evidentiary challenges.  Because the district court 

lacked subject-matter jurisdiction pursuant to § 1605A(a)(1), its default judgments 

must be reversed.  

II. SECTION 1605A(c) DOES NOT PROVIDE FOR RETROACTIVE 

PUNITIVE DAMAGES 

Plaintiffs do not contest that § 1605A(c)’s punitive-damages provision lacks 

“express, unambiguous, and unequivocal” language, Jaghoori, 772 F.3d at 770, 

that is “so clear it could sustain only one interpretation,” Lindh, 521 U.S. at 328 

n.4; see also Landgraf, 511 U.S. at 281 (noting that punitive damages are subject 

to even higher scrutiny because such penalties “share key characteristics of 

criminal sanctions”).  As Sudan has argued, no part of § 1605A(c) specifies the 

reach of its punitive-damages provision. 

Plaintiffs instead rely on a different provision, § 1605A(b), to supply the 

alleged indicia of retroactive intent.  Pls.’ Br. 50; JA-476 n.17.  But § 1605A(b) is 

a jurisdictional limitations provision only.  Section 1605A(b) governs when an 

action may be timely brought or maintained under § 1605A.  The only retroactive 

element of § 1605A(b) concerns the ability of a plaintiff who had commenced an 
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action under repealed § 1605(a)(7) to bring his action under § 1605A if brought 

within the specified time period.  Thus, § 1605A(b) retroactively authorizes 

plaintiffs to bring their action under § 1605A, and § 1605A(c) authorizes a court to 

potentially award punitive damages to successful plaintiffs.  But these provisions 

do not together express that Congress “similarly intended to apply punitive 

damages retroactively.”  Flanagan, 190 F. Supp. 3d at 182; Owens, 174 F. Supp. 

3d at 289 (“[T]he mere fact that Congress has authorized plaintiffs to bring 

§ 1605A(c) claims on the basis of pre-2008 conduct is not a clear statement that 

punitive damages are available for that subset of claims.”).   

For claims arising before 2008, economic damages, solatium, and pain and 

suffering damages were available against a foreign state under state law.  See, e.g., 

Holland v. Islamic Republic of Iran, 496 F. Supp. 2d 1, 15, 27-33 (D.D.C. 2005) 

(applying Kentucky law).  Punitive damages, however, were barred.  Id.  Because 

Congress used the permissive “may,” it is reasonable to inter that it intended to 

provide former § 1605(a)(7) plaintiffs only with remedies that were available at the 

time of the alleged harm.  Because this interpretation is at least possible, this Court 

must adopt it.  See Lindh, 521 U.S. at 326.  Plaintiffs’ bald assertion that legislative 

intent provides otherwise lacks any textual support.  Pls.’ Br. 50.   

 Plaintiffs’ alternative argument that the district court’s unlawful punitive 

damages award cannot be corrected under Rule 60(b)(6) because it is a product of 
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“nonjurisdictional legal error” is also meritless.  Pls.’ Br. 51 (citing Owens, 174 F. 

Supp. 3d at 291).  Judgments awarding penalty damages that have “no basis 

whatsoever . . . in law,” Compton, 608 F.2d at 107; that run afoul of the Ex Post 

Facto Clause, Bouret-Echevarria, 784 F.3d at 42; or that impose excessive and 

unconstitutional punitive-damages awards, Watkins, 169 F.3d at 544-47; all 

amount to “extraordinary circumstances” under Rule 60(b)(6).  See Def.’s Br. 48.  

An erroneous multiple-million-dollar punitive damages award against a foreign 

state unquestionably amounts to an “extraordinary circumstance.”  Plaintiffs do not 

address this precedent.  Instead, they agree with Sudan that “nonjurisdictional legal 

errors” can “be remedied on direct appeal.”  Pls.’ Br. 51.  Sudan challenges the 

district court’s award of punitive damages on direct appeal and on appeal of the 

denial of Sudan’s motion to set aside or vacate.  Def.’s Br. 9.  Thus, this Court can 

reverse the punitive damages award on Sudan’s direct appeal and need not reach 

the issue of “extraordinary circumstances” under Rule 60(b)(6). 

III. THE DISTRICT COURT ERRED IN FAILING TO APPLY RULE 

55(c) AND ABUSED ITS DISCRETION IN DENYING VACATUR 

UNDER RULE 60(b) 

By focusing solely on Sudan’s Rule 60(b) arguments, Plaintiffs have waived 

any response to Sudan’s argument that the default judgments were non-final and 

should have been evaluated under Rule 55(c).  See Mironescu v. Costner, 480 F.3d 

664, 677 n.15 (4th Cir. 2007) (“Even appellees waive arguments by failing to brief 
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them.” (internal quotation marks omitted)); Def.’s Br. 49.  Indeed, Plaintiffs do not 

dispute the district court’s ruling that the default judgments were not final where 

those judgments failed to adjudicate the rights and liabilities of Plaintiff Timothy 

Sceviour.  JA-450-51.  To the extent Plaintiffs address Rule 60(b), they ignore or 

misconstrue Sudan’s arguments.   

Plaintiffs (like the district court) disregard the fundamental principle here:  

This Circuit, like others, liberally construes Rule 60(b) to favor hearing cases on 

their merits — a policy that has special force where the defaulting party is a 

foreign state.  Def.’s Br. 49-50 (citing Tolson, Nat’l Credit Union Admin. Bd., 

Practical Concepts, and FG Hemisphere Assocs.).   

Plaintiffs also offer no response to most of Sudan’s arguments that the 

district court erroneously applied the Pioneer factors. 

First, as Sudan has argued, the district court erred by accepting Plaintiffs’ 

entirely speculative and unfounded claims that the passage of time since the Cole 

bombing has prejudiced their ability to take discovery.  Def.’s Br. 56-57.  In 

response, Plaintiffs merely rehash their assertions that unidentified witnesses are 

now unavailable and that records have “undoubtedly” been destroyed.  Pls.’ Br. 8-

9.  But even the district court found the district found these assertions to be vague, 

JA-473, and Plaintiffs cannot overcome this Court’s policy in favor of “provid[ing] 

relief from the onerous consequences of default” with such vague and speculative 
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assertions of prejudice.  Tolson, 411 F.2d at 130; see Def.’s Br. 56 (citing Burrell, 

434 F.3d at 835 (finding no prejudice where plaintiff failed to make showing in the 

record that “delay would result in loss of evidence”).  If anything, Plaintiffs created 

their own prejudice by filing a complaint many years after the Cole bombing and 

by failing to present percipient witnesses who were available to testify, such as 

Jamal Al-Fadl, who was in the United States under federal protection at the time.  

Def.’s Br. 56-57.   

 Second, as Sudan argued, it had compelling, good-faith reasons for not 

appearing earlier.  Def.’s Br. 51.  As Ambassador Khalid stated in his declaration, 

this litigation coincided with a prolonged period of serious domestic turmoil in 

Sudan, including upheaval caused by civil and political unrest, natural disasters, 

and the cession of South Sudan, all of which consumed Sudan’s meager legal 

resources.  JA-331 at ¶ 4.  Plaintiffs, and the district court, have not seriously 

disputed this fact.  Plaintiffs claim it “defies credulity” to believe that Sudan’s 

diplomatic personnel were “so distracted” the four years following the cession of 

south Sudan.  Pls.’ Br. 10-11.  Though South Sudan formally ceded on July 9, 

2011, Sudan’s domestic challenges, unsurprisingly, did not end with a legal 

referendum.  The cessation continued to preoccupy Sudan’s government with 

economic hardships and negotiations relating to the 2012 non-aggression pact, 

which allowed peace talks with South Sudan to continue.  See About Sudan,  
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United Nations Development Programme in Sudan, 

http://www.sd.undp.org/content/sudan/en/home/countryinfo.html (last visited April 

25, 2017); Ban welcomes signing of non-aggression pact between Sudan and South 

Sudan, U.N. News Centre (Feb. 13, 2012), 

http://www.un.org/apps/news/story.asp?NewsID=41222#.VbJ4VtJViko.    

 Plaintiffs, notably, do not question that Sudan was pre-occupied with its dire 

domestic affairs for several years before the cession of south Sudan until 2014, as 

stated in Ambassador Khalid’s declaration.  JA-331 ¶ 4 (stating that Sudan did not 

defend U.S. litigations “[f]rom 2006 until 2014” during “well-known civil unrest 

and political turmoil in Sudan”); compare Def.’s Br. 51-55, with Pls.’ Br. 9-10.  

Nor do they dispute that Sudan’s brief appearances in the Rux and Owens cases 

during this period were marred by attorney-client communications difficulties, 

which corroborate Ambassador Khalid’s statement that Sudan could not fully 

participate in the cases below due to its grave domestic situation.  Id.   

 Plaintiffs rely on the sporadic appearances of a solo practitioner in 2014 to 

file protective appeals on Sudan’s behalf in the District of Columbia and New 

York.  Pls.’ Br. 10.  But these appearances in no way show that Sudan was capable 

of fully participating in foreign litigations at the time, much less that it made a 

“tactical decision” to ignore the cases below.  Pls.’ Br. 11; see FG Hemisphere 

Assocs., 447 F.3d at 841-42 (concluding that DRC’s earlier appearances in and 
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preoccupation with other litigations demonstrated “chaotic neglect” at most).  In 

fact, as Ambassador Khalid stated, Sudan hired undersigned counsel to appear in 

this case once its internal situation improved.  JA-332 ¶ 6.   

 Below, the district court relied on Sudan’s earlier appearances in rejecting 

Ambassador Khalid’s declaration as belying “the actual reason that Sudan 

neglected to timely defend this action.”  JA-474.  If the district court doubted the 

veracity of Ambassador Khalid’s statements, it should have accepted Ambassador 

Khalid’s offer to testify at the hearing on Sudan’s motion.  JA-407-08.  Instead, the 

district court abused its discretion by flippantly impeaching the veracity of Sudan’s 

good-faith representations based on Sudan’s earlier brief and sporadic appearances 

in different cases.  JA-474.  Remarkably, the district court held the appearance of 

Sudan’s former counsel, Hunton & Williams, in Rux against Sudan in the cases 

below as though Sudan had appeared below (when it did not) and even though the 

district court acknowledged openly that the district court required Hunton & 

Williams to stay in Rux over their request to withdraw based on lack of 

communication with their client.  JA-443-45; 476-77.  Plaintiffs notably do not 

contest the communication breakdown between Sudan and its counsel in Rux and 

Owens — a breakdown that is completely consistent with the events described in 

the Ambassador’s declaration that Sudan was preoccupied by serious domestic 

circumstances.  JA-331-32; Def.’s Br. 52-54. 
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 As Ambassador Khalid stated, Sudan also lacked a fundamental 

understanding of U.S. litigation, but this was not a “primary” reason why Sudan 

failed to appear, as Plaintiffs assert.  Pls.’ Br. 9.  Plaintiffs’ attempt to imbue Sudan 

with knowledge of the U.S. legal system by virtue of its counsel’s appearances in 

Rux and Owens, and a solo practitioner’s appearance to preserve Sudan’s appellate 

rights, fails for the reasons stated above.  Id. at 9-10; JA-475.  Sudan also could not 

have been expected to have been aware of — much less to understand — the 

unprecedented amendments to the FSIA in 2008, which were enacted the same 

year that Sudan’s Rux counsel moved to withdraw citing communication 

difficulties.  Def.’s Br. 54.  The 2008 FSIA amendment resulted in this suit, 

brought in 2010 by many of the same plaintiffs who had already obtained full 

satisfaction of their default judgment in Rux in 2009.  Under these circumstances, 

Sudan cannot be faulted for failing “to appreciate the gravity of the potential 

consequences of its absence” from this action.  JA-332  ¶ 5.   

 Plaintiffs also do not defend the district court’s legally erroneous conclusion 

that Sudan’s meritorious defenses required a proffer of evidence.  See Def.’s Br. 

55-56 (arguing that, like the defendant in FG Hemisphere, Sudan’s defense that 

Plaintiffs to offer evidence invoking an FSIA exception was a meritorious 

defense); Pac. Ins. Co. v. Am. Nat’l Fire Ins. Co., 148 F.3d 396, 402-03 (4th Cir. 

1998) (noting that a district court abuses its discretion when it misapplies factors 
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based on legal error); Montgomery Ward Comprehensive Health Care Plan v. 

Layne, No. 95-2441, 1996 WL 436561, at *6 (4th Cir. July 23, 1996) (holding the 

district court abused its discretion by committing “error of law” in apprehending 

meritorious defense).  Unlike the cases upon which Plaintiffs and the district court 

rely, Sudan’s meritorious defenses do not depend on submission of proof; Sudan 

was therefore not required to proffer supporting evidence.  Pls.’ Br. 11-12.  For 

example, in Augusta Fiberglass, the defendant asserted a factual defense that 

plaintiff’s losses were caused by its own mistakes, thus necessitating additional 

corroborating evidence through affidavits.  843 F.2d at 812; JA-472; see also H & 

W Fresh Seafoods, 200 F.R.D. at 253-54 (defense that damages were miscalculated 

was not meritorious where defendant did not provide evidence “that the amount 

owed was different”).  By contrast, Sudan’s jurisdictional defenses and its defense 

against the application of retroactive punitive damages are based on questions of 

statutory interpretation or on shortcomings in Plaintiffs’ evidence.  See, e.g., FG 

Hemisphere Assocs., 447 F.3d at 842-43 (concluding defense that plaintiffs failed 

to produce evidence that FSIA exception applied was meritorious); Jackson, 794 

F.2d at 1496 (ruling that defenses of “lack of subject matter jurisdiction” and that 

the FSIA does not apply retroactively were “meritorious” despite no evidentiary 

proffer); Compton, 608 F.2d at 102 (concluding defense that district courts’ award 

of penalty damages was barred by statute was “meritorious”); see also Bonney v. 
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Roelle, No. 96-1664, 1997 WL 407831, at *9 (4th Cir. Mar. 3, 1997) (finding 

“little doubt” defendant offered “meritorious defense” that plaintiffs’ affidavit was 

insufficient to invoke personal jurisdiction). 

 Plaintiffs have also failed to address these shortcomings in their own 

jurisdictional evidence, including the district court’s erroneous finding in respect of 

Sudan’s alleged facilitation of the transportation of explosives used in the Cole 

attack.  Def.’s Br. 56.   

 Nonetheless, if vacatur is granted, Sudan anticipates, as it informed the 

district court, presenting its own evidence to demonstrate that it did not provide 

material resources or support to al Qaeda for the Cole bombing.  JA-332 at ¶ 7.  

This sworn commitment by Sudan also should have been sufficient grounds to 

grant vacatur.   

CONCLUSION 

For the above reasons and those stated in Sudan’s opening brief, the district 

court’s order finding jurisdiction, liability and damages should be reversed with 

instructions to dismiss the Kumar and Sceviour actions.     

  

Appeal: 16-2267      Doc: 37            Filed: 04/25/2017      Pg: 45 of 53



 
 

 

 36  

 

PART II:  RESPONSE BRIEF ON CROSS-APPEAL 

STATEMENT OF THE ISSUES 

1. Did the district court abuse its discretion in concluding that it had “good 

cause” to extend Sudan’s time to appeal under Rule 4(a)(5) of the Federal 

Rules of Appellate Procedure? 

SUMMARY OF THE ARGUMENT 

Plaintiffs’ cross appeal fails because Plaintiffs do not address, and therefore 

waive any challenge to, the district court’s conclusion that the default judgments 

were not final on their face when entered.  In particular, Plaintiffs do not challenge 

the district court’s concession that the judgments were non-final because the 

district court “forgot to account for Mr. Sceviour as a named party.”  JA-451.  

Plaintiffs also do not defend the district court’s decision to finalize the default 

judgments retroactively.  Thus, this Court need not reach the question of whether 

the district court abused its discretion in granting Sudan’s request for an extension 

of time to appeal them.   

Even if the default judgments were final when entered, the district court did 

not abuse its discretion in finding that there was good cause to grant an extension 

under Rule 4(a)(5) of the Federal Rules of Appellate Procedure.  In fact, having 

retroactively certified the default judgments as final pursuant to Rule 54(b), the 

district court would have abused its discretion if it did not to extend Sudan’s time 

to appeal, as this would have deprived Sudan of an appeal altogether. 
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ARGUMENT 

The district court agreed with Sudan that the default judgments were non-

final on their face because they clearly adjudicated “‘the rights and liabilities of 

fewer than all the parties,’ as they do not speak to the rights and/or liabilities of 

Mr. Sceviour,” the personal representative of the estates in Kumar and the 

seventeen related cases.  JA-450.  Because Plaintiffs have waived any argument 

that the default judgments were not final when entered, they necessarily concede 

that the 30-day period within which to appeal never started to run and no deadline 

ever passed.  See Mironescu, 480 F.3d at 677 n.15.  Plaintiffs also do not defend 

the district court’s error of certifying retroactively the judgments as final on the 

dates entered (March 13, 17 and 18, 2015).  Def.’s Br. 49.  Nor do they dispute 

Sudan’s position that the district court erroneously wielded Rule 60(a) to certify 

the default judgments as final.  Id.  As Sudan argued in its opening brief, the 

district court should have deemed the default judgments final only as of the date it 

directed the clerk to certify them as such on October 25, 2016.  Id.  Sudan’s notices 

of appeal filed on November 2, 2016 would therefore have been timely without the 

need for any extension.   

Even assuming that the district court could have retroactively certified the 

judgments as final, it did not abuse its broad discretion in granting Sudan’s 

requested extension, particularly in the face of the district court’s conceded error.  
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See Cochran v. Holder, 436 F. App’x 227, 230 n.2 (4th Cir. 2011) (observing that 

review of a Rule 4(a)(5) extension is “deferential” and will be upheld if 

“supportable” from the record); Parke-Chapley Constr. Co. v. Cherrington, 865 

F.2d 907, 909 n.4 (7th Cir. 1989) (“‘[G]ood cause’ was intended to enable district 

judges to accommodate to a wider array of circumstances . . . .”); Redfield v. Cont’l 

Cas. Corp., 818 F.2d 596, 602 (7th Cir. 1987) (Rule 4(a)(5) extensions “should not 

be disturbed unless there has been a clear abuse of discretion”).  Because the 

district court retroactively certified the judgments as final on the dates entered 

(March 13, 17 and 18, 2015) — on the premise that the court had “intended” for 

the judgments to be final and “simply forgot to account for Mr. Sceviour as a 

named party” — the district court recognized the injustice that would inure to 

Sudan if it did not extend Sudan’s time to appeal.  See Mullins, 691 F.2d at 974 

(holding that district court could not retroactively certify interlocutory judgment as 

final where doing so would render any appeal untimely).   

Good cause was of course present under these circumstances because Sudan 

could not have been expected to know what the district court had “intended” in 

view of the unquestionable fact that the court had admittedly not dealt with Mr. 

Sceviour, a named plaintiff, in any of the March orders.  See Dalenko v. News & 

Observer Publ’g Co., 447 F. App’x 490, 491 (4th Cir. 2011) (holding that “good 

cause” is present where “the need for an extension is caused by something beyond 
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the appellant’s control”); Simontacchi v. Invensys, Inc., No. 3:05-cv-283, 2009 WL 

426463, at *2 (W.D.N.C. Feb. 19, 2009) (extending time to appeal due to 

“concern[s] as to whether the Partial Judgment rendered final judgment as to some 

issues”). 

Plaintiffs ignore the district court’s admissions of forgetfulness and 

oversight, JA-451-52, and instead complain that the district court was incorrect to 

consider a party’s desire to litigate a case in its good-cause determination.  Pls.’ Br. 

56-57.  Plaintiffs have offered no support for this argument.  Indeed, the Rule 

4(a)(5) inquiry is an equitable one that “requires careful case-by-case analysis.”  

Consol. Freightways Corp., 827 F.2d at 921.  The district court therefore was 

correct to consider all relevant circumstances in granting Sudan’s extension 

request, including Sudan’s stated intent to challenge the default judgments and the 

importance of hearing this case in the adversarial context.  Plaintiffs’ argument that 

Sudan’s protective extension request was a product of “bad faith tactical 

decision[s]” is contradicted by the record below.  Pls.’ Br. 53.  Immediately upon 

entering appearances on April 21, 2015, undersigned counsel requested a status 

conference to address the apparent lack of finality of the default judgments.  JA-83.  

Because the district court calendared the status conference for June 16, 2015, and 

Sudan’s time to file a motion under Rule 4(a)(5) would run before that date, Sudan 
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filed its motion to set aside or vacate, along with its alternative request to extend 

the appeal time, on May 14, 2015.   

Finally, Plaintiffs repeatedly mischaracterize Sudan’s protective motion for 

an extension as “belated.”  Sudan filed its motion on May 14, 2015, which was 

within 30 days of the expiration of the specified time to appeal under Rule 4(a).  

The district court also agreed that Sudan’s motion was timely, and Plaintiffs have 

failed to explain why this conclusion was incorrect.  JA-481 (“There is no question 

that Sudan filed its motion for an extension of time within the prescribed thirty-day 

period.”).  
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CONCLUSION 

For the reasons stated above, this Court should deny Plaintiffs’ cross appeal 

and find that the default judgments were final, appealable orders effective October 

25, 2016, such that Sudan’s November 2, 2016 direct appeal was timely.   
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