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INTRODUCTION
As third-party funding of litigation begins to take hold in the United States, debates about the normative value of such
arrangements have heated up among scholars, practitioners, and policymakers. Meanwhile, such arrangements are up
and running--providing capital for parties in various cases. As a result, while higher-level debates remain ongoing, courts
have had to grapple with on-the-ground issues at the intersection of *912 such funding arrangements and the operation
of the Federal Rules of Civil Procedure. In particular, as this essay addresses, courts have begun to deal with the question
of whether and to what extent materials created in the course of obtaining and making use of third-party funding in
litigation qualify for work-product protection under Rule 26.
The work-product doctrine, codified in Rule 26 after years of existence in the common law, has long been understood as
protecting the values and functions of the adversarial system. To that end, it limits the otherwise open and liberal system
of discovery under the Federal Rules by shielding from production materials created “in anticipation of litigation,” on
the grounds that attorneys should be afforded a “zone of privacy” in which to prepare their cases, and that adversaries
should not be able to intrude upon that zone of privacy in order to free-load off the efforts of their opponents. The workproduct doctrine has traditionally and most frequently been invoked to protect materials created by attorneys in the
course of readying a case for trial, as such materials frequently contain mental impressions, opinions, and thoughts of
the attorney that would provide a direct window into her litigation strategy, thereby frustrating adversarial norms.
As litigation techniques have evolved, the work-product doctrine has been invoked to protect what might be considered
less traditional materials that courts have nonetheless found to have been prepared “because of” or “in anticipation
of” litigation, such as materials prepared to evaluate the tax implications of a potential merger, 1 materials generated
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in the *913 course of an employer's preparation for large-scale layoffs, 2 and materials generated by independent
accountants in the course of an audit, 3 just to name a few. In just the last few years or so, courts have been faced with
the question of whether materials created in relation to alternative litigation funding arrangements fit within the workproduct protection. Because alternative litigation finance is in its infancy in the United States, the number of opinions
dealing with the issue are relatively few. As this essay traces, however, the general trend so far has been in favor of
extending work-product protection to litigation funding materials.
Indeed, the courts' inclination toward protecting litigation funding materials has been quite broad-sweeping, and often
the cases do not square easily with the often rigorously fact- and document-intensive work-product doctrine analysis.
As this essay explains, the emerging trend toward near categorical protection for funding materials is perhaps at best
only partially explained by the work-product doctrine itself. Instead, this trend seems undergirded less by considerations
related to the work-product doctrine or its normative underpinnings, and more by those related to the goals and functions
of *914 litigation funding itself. Specifically, these opinions appear to reflect concerns that withholding protection
of these documents would impede both the funded party's ability to pursue her claim on the merits and the ability of
litigation funding to achieve its purpose of bringing about a greater equality of resources among parties.
This essay proceeds in two parts. Part I is descriptive, and provides both a brief history of the work-product doctrine and
an account of the current state of the law regarding the application of the work-product doctrine to litigation funding
materials. Because alternative litigation finance is still in its early stages in the United States, the case law exploring
the intersection between litigation funding and the work-product doctrine is evolving. Nonetheless, a general trend
toward protection of funding materials has undoubtedly emerged. As Part II explains, this trend appears to be motivated
by concerns that are both beyond and unrelated to the work-product doctrine--namely, concerns about protecting
the availability, functioning, and normative goals of litigation funding itself. Part II then begins to explore possible
implications of this trend, arguing that recognition of the normative considerations beyond the scope of the work-product
doctrine underlying these opinions may well shed light on other, less litigated issues that also test the boundaries of the
work-product doctrine in the context of alternative litigation finance.
I.
STATE OF THE LAW: THE WORK-PRODUCT DOCTRINE AND ITS APPLICATION TO LITIGATION
FUNDING MATERIALS
As third-party litigation funding has gained a foothold in the United States, courts have begun to grapple with questions
regarding the discoverability of materials created as part of those funding arrangements. Because these materials do not
typically reflect communications between an attorney and client, arguments claiming the attorney-client privilege have
proven largely unsuccessful. Instead, funded parties have turned increasingly to arguments that these funding materials
are protected by the work-product doctrine.
This section proceeds in two parts. The first part provides a brief history of the work-product doctrine itself. This
short overview is not intended to replace more robust and thorough *915 accounts. 4 Rather, it is intended to provide
background against which both the applicability and limitations of work-product protection to alternative litigation
financing materials should be understood. The second part provides an overview of the state of the law at the intersection
of the work-product doctrine and litigation funding.
A. Brief History of the Work-Product Doctrine
The seeds of what would become the work-product doctrine began as a reaction to the adoption of the Federal Rules of
Civil Procedure in 1938, 5 which broadened the scope of discovery significantly from prior practice 6 but provided no
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explicit protection for materials that could be described as attorney work-product. In the years following the enactment
of the Federal Rules in 1938, courts were faced with disputes regarding requests for documents prepared for trial split-some allowed production, and some held that such materials were protected. 7 On the one hand, those courts that
withheld protection cited “liberal spirit of discovery” as being inconsistent with work-product protection. 8 On the other
hand, many *916 lower courts prohibited parties from obtaining through discovery materials that could be classified
as “attorney work-product.” 9
Some of the courts that protected work-product materials did so on grounds distinct from those underlying the modern
work-product doctrine--for instance, some courts held that attorney work-product was not “material”; 10 other courts
protected such material unless the requesting party could demonstrate that it was admissible under the Federal Rules
of Evidence. 11 Some courts, though, disallowed requesting parties from obtaining materials that constituted “attorney
work-product” for reasons sounding quite similar to those that undergird the modern work-product doctrine. For
example, in a frequently cited 1939 case, the United States District Court for the Eastern District of New York in
McCarthy v. Palmer explained its rationale for denying discovery of material that constituted work-product as follows:
While the Rules of Civil Procedure were designed to permit liberal examination and discovery, they were not
intended to be made the vehicle through which one litigant could make use of his opponent's preparation
of his case. To use them in such a manner would penalize the diligent and place a premium on laziness. It
is fair to assume that, except in the most unusual circumstances, no such result was intended. 12

*917 Indeed, in the years following the enactment of the Federal Rules in 1938, a number of scholars, judges, and
attorneys began to think that, under this liberal discovery regime, some manner of protection for attorney work-product
was needed. 13 In 1944, the Rules Advisory Committee on the Federal Rules of Civil Procedure entered the fray and
issued a proposal to amend Rule 30(b), under which courts could issue protective orders “designat [ing] [that] restrictions
be imposed upon inquiry into papers and documents prepared or obtained by the adverse party in the preparation of
case for trial.” 14 The purposes of the proposed amendment were one, to empower courts to limit discovery of workproduct, but not to ban the acquisition of it altogether, 15 and two, to exclude from discovery “matters which, if obtained,
are of no great value to the *918 party making the inquiry if the material is legitimately used.” 16 The final proposed
amendment was issued in 1946, wherein the standards of unfair prejudice and undue hardship were introduced, as was
complete protection for attorneys' mental impressions. 17 Nonetheless, the Supreme Court chose not to forward the
proposed Rule amendment to Congress, as it had just granted certiorari in Hickman v. Taylor. 18
As is well known, in Hickman, 19 the Supreme Court enshrined into law what is now known as the work-product doctrine.
Hickman involved a tugboat accident in which five crew members were killed. 20 The tugboat operator hired an attorney
immediately after the accident, and that attorney interviewed four survivors. 21 Those interviews were memorialized
in signed, written statements and notes by the attorney about the interviews. The family of one of the deceased crew
members sued Taylor & Anderson Towing & Lighterage Co., which owned the tugboat. During discovery, the family
sought the statements that the attorney had obtained from the survivors. 22 The district court held the documents were
not protected. 23 The Third Circuit reversed, extending the attorney-client privilege beyond the parameters of “attorney”
and “client” to cover the documents. 24 The Supreme Court rejected the Third Circuit's distortion of the attorney-client
privilege, but nevertheless held the documents were protected as “work-product.” 25 Such materials fell outside of the
parameters of even liberal discovery, the Court stated, because, at least in the absence of any showing of justification and
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need, requiring production of work-product would “contravene[] the public policy underlying the orderly prosecution
and defense of legal claims.” 26
*919 Indeed, the need for a work-product doctrine, the Court reasoned, was that protection of work-product from
discovery would safeguard the adversarial process by providing a “zone of privacy” within which attorneys could develop
their cases. 27 On the one hand, by allowing for this zone of privacy, the work-product doctrine maintains an attorney's
incentive to develop and advance with vigor the facts and legal theories of the case. Conversely, without this “zone
of privacy,” attorneys will be disincentivized to memorialize their impressions and observations 28 and to prepare in
advance 29 because of the knowledge that what they do could be turned over to their opponents. 30 In that sense, the
work-product doctrine seeks to incentivize and enable attorneys to act in their core function in the adversarial process; 31
developing the facts and legal theories *920 of a case fulfills any attorney's duty to their clients and to the courts. 32 At
the heart of the work-product doctrine, then, is a concern for the adversarial system itself.
The work-product doctrine as articulated in Hickman in 1946 was not included in the Federal Rules of Civil Procedure
until decades later. In 1970, the work-product doctrine was codified (and clarified) in Rule 26. 33 Under Rule 26, the
work-product doctrine protects “documents and tangible things” that are “prepared in anticipation of litigation or
trial.” 34 To satisfy the “litigation or trial” requirement, litigation need not *921 be in progress, but it must be at least
somewhat foreseeable. 35 However, as to the “prepared in anticipation of litigation” requirement, courts remain split even
today in their approaches. A minority of courts require the party invoking the privilege to demonstrate that litigation
was the “primary reason” that the requested materials were created. 36 A majority of federal courts apply a “because
of” test; in other words, those courts ask whether a document or tangible thing was prepared “because of” the prospect
of litigation, 37 leaving more room for the privilege to apply. Even under the more liberal “because of” test, however,
some courts have denied protection to documents that were prepared in the “ordinary course of business,” even if future
litigation was possible. 38 Moreover, even if the work-product privilege is found to apply in any given case, the *922
privilege can be waived, 39 or, in the case of ordinary work-product, 40 it may yield in the face of a showing of substantial
need by the requesting party. 41
Throughout its history--pre-Hickman, pre-Rule 26, and post-Rule 26-- the work-product doctrine has been invoked
almost exclusively to protect the work created by attorneys preparing for (at least the theoretical prospect of) 42 trial.
This is, of course, directly in line with the normative goals that underlie the protection. However, as litigation techniques
have continued to evolve, new questions have arisen as to which documents prepared by which people are covered
under the work-product privilege. Indeed, courts have for many years been grappling with the application of workproduct protection in what one might call non-traditional contexts. 43 The next part discusses a very recent of these nontraditional contexts in which courts have had to deal with questions of work-product protection: materials created in the
course of obtaining and making use of alternative litigation finance arrangements.
B. The Work-Product Doctrine Meets Alternative Litigation Finance
One new, yet increasingly common, litigation development that has intersected frequently with the work-product
doctrine in recent years is the growth of third-party litigation funding. In these funding arrangements, a third party
advances *923 money to a party (typically, the plaintiff) to enable her to proceed with her case, and the funder then
takes a cut of the winnings. 44 This type of funding mechanism is especially appealing to plaintiffs who do not have the
resources to engage in major litigation with extensive recovery, and who, without an additional source of funding, may
ultimately have to drop their claims or accept unfair settlements. 45 As plaintiffs are increasingly entering into litigation
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finance agreements with third-party funders, questions have arisen as to the discoverability of the terms of these contracts
as well as the communications between a party's lawyer and the funder during and after negotiations of such a contract. 46
Because the growth of third party litigation funding is a relatively new phenomenon, the legal landscape regarding these
questions is evolving. I therefore provide generalizations about the doctrinal trends these cases reveal with a requisite level
of caution regarding their predictive value for future cases. Nonetheless, these cases do, so far, reveal some clear general
trends. Overall, courts have been quite receptive of arguments that materials regarding litigation finance arrangements
constitute work-product. Moreover, with few exceptions, courts have largely held that the funded party does not waive
work-product protection of those materials by sharing information with the third-party litigation funder.
As a preliminary matter, in order to even reach the work-product question, the requesting party must demonstrate that
the materials relating to the terms of litigation financing agreements satisfy the Rule 26 requirement of relevance. 47
That is, the information must be “reasonably calculated to lead to the discovery of admissible evidence.” 48 Funding
documents often-- though not always 49 --have the potential to be relevant *924 to claims or defenses. 50 At the same
time, the terms of an ultimate funding agreement and the communications between the party and the funder almost
always will reveal some analysis conducted by the funded party or its attorney regarding the merits of the case-information that falls within the scope of Rule 26(b)(3)(B) and is thus protected by the work-product privilege. 51
Thus far, courts have generally held that materials containing communications between attorneys and third-party
funders are protected by the work-product privilege, as they have been prepared “because of” the prospect of litigation,
even though they are also prepared for a business purpose 52 (entering into a business contract for funding) and therefore
potentially not characterized as prepared “primarily or exclusively to assist in litigation.” 53 Even courts that characterize
the funding arrangements as constituting a business transaction have held that they are still covered by the work-product
privilege *925 because they would not be prepared but for an impending litigation. 54 Those courts have reasoned
that, in order to obtain the funding, the lawyer will likely have to provide mental impressions, theories, and strategies
about the merits of the case to convince the third party to supply financing. 55 At least one court also has held that the
work-product protection applies even when the requested documents are not prepared in connection with any ongoing
litigation, reasoning that those materials are prepared in order to aid in future possible litigation. 56
Moreover, the majority of courts thus far have held that a claim of work-product privilege in this context is not waived
because the party claiming that privilege has shared information about the case with the third-party funder. Under the
work-product doctrine, waiver of work-product privilege “occurs when the protected communications are disclosed in a
manner that substantially increased the opportunity for potential adversaries to obtain the information.” 57 Even though
the potential funders or investors will generally be considered third parties for purposes of this inquiry, courts have
tended to find that disclosure of this information does not waive work-product protection, especially when the documents
are subject to non-disclosure agreements. 58 The existence of non-disclosure agreements “militates against a finding of
waiver,” as well as the fact that the litigation financing companies have an incentive to protect the information from
disclosure to the opposing party, because if they disclosed information it would harm their ability to attract clients in the
future. 59 Therefore, *926 disclosure of information to litigation financing companies generally does not “substantially
increase the opportunity for potential adversaries to obtain the information.” 60 However, at least one court has found
that communications between a party and a third-party funder are not privileged before any funding agreement is actually
consummated, so any documents disclosed to a third-party funder before a funding agreement is reached will not be
protected. 61 At least at this point, drawing an ex ante distinction seems to be a minority position. 62
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II.
ALTERNATIVE LITIGATION FINANCE AND THE LIMITS OF THE WORK-PRODUCT DOCTRINE
To be sure, the state of the law on work-product protection of materials created in the course of securing and using
litigation funding is in flux. There are relatively few decided cases, and the reasoning in some of the cases is sparse.
Accordingly, drawing any broad conclusions about either the trajectory of the doctrine or about the broader implications
for litigation funding risk being premature.
*927 Nonetheless, as the first part of this section explains, the courts' relatively broad-sweeping inclination toward
protecting litigation funding materials seems to reveal broader considerations than those raised by the work-product
doctrine--considerations, instead, about the goals and functioning of litigation funding itself. In particular, what seems
to explain the trend toward categorical protection from production for funding materials is not so much the strict dictates
of the work-product doctrine or discovery rules, but rather concerns that withholding protection of these documents
would impede both the funded party's ability to pursue her claim on the merits and the ability of litigation funding to
achieve its purpose of bringing about a greater equality of resources among parties.
Moreover, recognizing the protective policy toward litigation funding that seems to underlie these courts' decisions
sheds light on other, less frequently litigated issues that test the boundaries of the work-product doctrine as applied to
alternative litigation finance. As the second part of this section explores, by way of example, even the act of claiming
work-product protection by way of a privilege log--a fundamental, core practice under the work-product doctrine-not only creates unique burdens for the funded party that frustrate the underlying purpose of the litigation funding in
the first place but also may well reveal information the work-product doctrine was actually designed to protect. Going
forward, then, it would be consistent with existing trends for courts faced with these issues in the future to look beyond
the narrower confines of the work-product doctrine to analyze the scope of discovery of litigation funding materials.
A. Beyond the Work-Product Doctrine: The Normative Value Judgments Underlying the Opinions Protecting Funding
Materials from Discovery
As discussed above, decisions regarding alternative litigation finance and the work-product doctrine tend to come out in
favor of more or less categorical protection for documents exchanged in connection with negotiation of the funding deal
and subsequent communications between the funder and the party (or the party's attorney). This outcome, however,
arguably is difficult to square with the typically fact- and document-intensive considerations courts give to work-product
issues. It seems, then, that these decisions reflect two sometimes *928 stated--but often unstated--considerations,
largely unrelated to the work-product doctrine. First, requests for these kinds of communications can be understood
as mechanisms by which defendants seek to impede efforts by the plaintiffs to vindicate their claims on the merits.
Apart from the rare instance in which a defendant has a legitimate defense under state law champerty or maintenance
doctrines, 63 the only arguable relevance of these materials is that they reflect either the litigation funder's or the party's
assessment of the strengths and weaknesses of the plaintiffs' claim or damage estimate. This may satisfy relevance in a
technical sense, because those documents could well reveal information that bears on a claim or defense, but it is clearly
not the kind of information that should be usable at trial or otherwise. 64 The defendant's request for these documents
thus tends to come unsupported by any weighty argument as to why the information would be useful for the court's
resolution of the claims on the merits.
Second, these courts tend to recognize that allowing discovery into these matters will tend by itself to undermine the
point of litigation finance, a concern that the work-product doctrine does not address. These decisions thus arguably
reflect a recognition that permitting discovery into these matters effectively constitutes a tax on the plaintiffs' use of
litigation funding. They recognize that permitting discovery of these materials may in fact so sap the plaintiffs' resources
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that the defendant may achieve indirectly what the litigation funding arrangement was meant to solve in the first place,
by undermining the level playing field that litigation finance was meant to provide.
*929 Take, for instance, the decision of the United States District Court for the Eastern District of Pennsylvania-applying the law of a state where doctrines of champerty and maintenance have been explicitly declared alive and
well 65 --in Devon IT, Inc. v. IBM Corporation. There, the court granted plaintiff's motion for a protective order to quash
subpoenas directed at Burford Group LLC, Glenavy Capital LLC, and Litigation Risk Solutions LLC, which were asked
to evaluate plaintiff's case to determine the feasibility of providing financing to the plaintiff. 66 The subpoenas directed to
those funders requested production of an assortment of documents relating to the financial evaluation process generally,
and more specifically, production of materials relating to the funders' financial condition, their communications with the
funded party, the lawsuit the third-party funders were asked to (and did ultimately) finance, and the funders' relationship
with the plaintiff. 67 The court, in a one-page opinion (contained, strangely, entirely in a footnote), concluded that the
requested materials were protected by the work-product doctrine and the attorney-client privilege, under a theory of
common legal interest. 68
Such a swift and largely unexplained holding is both interesting, and potentially revealing, about the larger considerations
at work. For one thing, the purpose for which these materials were sought was to aid defendant in its pursuit of a defense
of champerty and maintenance--in one of the minority of states where those defenses are still enforced. 69 It is hard to
imagine a set of materials more relevant to such claims and defenses than the very documents that might demonstrate
that the plaintiffs had, in fact, violated those prohibitions. More than that, the work-product privilege is not absolute-it can yield, for instance, upon a showing of substantial need. 70 Among the considerations for a showing of substantial
need is an evaluation of whether the requested materials are available *930 elsewhere. 71 Here, too, the court's holding
seems strange: it is hard to imagine what other materials would be relevant to their claims and defenses of champerty
and maintenance besides those concerning the negotiation, obtaining, and use of third-party funding for the litigation.
In short, neither the relevance standard of 26(b)(1) nor the work-product doctrine alone explain the opinion in Devon.
To be sure, the court was correct that granting defendants' discovery request might well reveal sensitive information
about, say, the funders' view of the merits of plaintiffs' case, the plaintiffs' financial status--information that falls within
the protection of the work-product doctrine. However, given the state of the law regarding champerty and maintenance
in Pennsylvania, one cannot accuse the defendants of lacking any meaningful support for their requests for the funding
materials, nor, it seems, can one so easily resolve the tension between protecting the funding materials on the one hand
and providing defendants with what are likely some of the only materials about their defense that exist--a tension the
court in Devon did not acknowledge. At a minimum, then, I believe the court's decision implicitly recognizes that granting
the defendants' request would not so much undermine the work-product doctrine, but rather would undermine the
litigation funding arrangement itself. Allowing discovery into the funding arrangement--which, given the frequency of
email communications between attorneys and the funder, may number well into the thousands--would be immensely
costly to an already cash-strapped plaintiff. Indeed, even claiming privilege of these documents may generate significant
expense. 72 Insofar as litigation funding arrangements are designed to more closely level the economic playing field
between parties, allowing defendants to impose significant discovery costs upon the plaintiff that derive from the very
arrangement intended to defray litigation costs in the first place might well be seen as a tax levied only on those plaintiffs
who make use of litigation funding.
Similar value judgments were made somewhat more explicit in the decision in Miller U.K. Ltd. v. Caterpillar, Inc. 73 In
*931 Caterpillar, Judge Cole, a magistrate judge for the U.S. District Court for the Northern District of Illinois, denied
Caterpillar's motion to compel the production of various materials created, shared, or discussed by plaintiff Miller, his
counsel, or any third party for the purpose of “considering, investigating, pursuing, arranging, or obtaining litigation
funding.” 74 Miller did produce some of the documents requested voluntarily, but withheld two categories of documents:
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first, documents showing the structure and terms of its financing deal (the deal documents)--which Miller argued were
not relevant, or in any case, were privileged--and second, documents that had been submitted to various third-party
funders in the course of Miller's seeking of litigation funding, which Miller argued were privileged. 75
As to the deal documents, the court rejected Caterpillar's suggestion that they were relevant, in a broad discovery sense,
to the case overall. 76 Instead, the court found that the only relevance the deal documents had was to Caterpillar's vaguely
pled defenses of champerty and maintenance, 77 but nonetheless rejected that claim of relevance on the grounds that,
under Illinois law, a third party must officiously intermeddle in an action not belonging to that person for a statutory
violation of champerty and maintenance to occur. 78 In short, Judge Cole effectively cut off Caterpillar's access to
funding documents at the pass; it never even reached the assertion of privilege. As to the second set of documents,
however, the court addressed directly the application of the work-product privilege to defendants' request for documents
submitted to potential third-party *932 funders. The documents, the court said, were no doubt relevant, inasmuch as
they likely included information about Miller's claims. Nonetheless, the court held that the materials were protected by
the work-product doctrine (though not the attorney-client privilege), even though the materials had been shared with
multiple potential funders, protected only by oral confidentiality agreements. 79
Like Devon, Caterpillar reflects a fairly strong inclination toward protecting funding documents from discovery.
Moreover, the court in Caterpillar provided a much deeper discussion of the relevant discovery principles of relevance
and privilege. That, combined with the weaker maintenance and champerty law in Illinois, 80 perhaps suggests that that
discovery principles, and those principles alone, are doing the work in the court's decision. Contained in the concluding
paragraph of the opinion, however, are statements by Judge Cole suggesting that broader value judgments are at work.
After a relatively lengthy opinion devoted to discovery principles, Judge Cole concludes his analysis by discussing
alternative litigation funding more generally. After noting that there is a great deal of debate about the normative
value of third-party litigation financing, he states that “questions of societal value are generally for the Legislature,
and a judge ought not ‘succumb to the temptation to substitute his own incandescent conscience for the will of the
legislature.”’ 81 Given an earlier statement in the opinion that litigation funding represented a “new opportunit [y] for
[creative businessmen] to profit” from economic inequality, it appears that while Judge Cole is personally skeptical of the
value of litigation financing itself, he recognized that the appropriate role of the judge prevented him from letting *933
such skepticism infect his decision-making, either about the discoverability of litigation funding documents or about the
interpretation of Illinois champerty and maintenance statutes, or both. Perhaps the inclusion of these statements stands
for nothing more than that.
However, particularly given that these thoughts about alternative litigation finance immediately follow Judge Cole's
concluding characterization of the defendants' request--burdensome, costly, and seemingly aimed at obtaining insight
into plaintiffs' financial status--these statements indicate a recognition that attempts to obtain funding materials should
not be fully conceptualized as mere discovery requests. Rather, particularly in states that do not have strong maintenance
and champerty laws, the requests are more appropriately viewed as attacks on both the funded plaintiff and upon
litigation funding itself. Indeed, if allowing discovery of these materials would constitute, as Judge Cole suggests, a
substitution of judicial judgment about the value of litigation financing for a legislative one, then the requests themselves
seem to represent an attempt by non-funded parties opposed to litigation funding to attack it indirectly, without the
public input, scrutiny, and difficulty that accompanies the legislative action Judge Cole says is required. 82
These same value judgments were made quite explicit in the Court of Chancery of Delaware's opinion in Carlyle v.
Moonmouth Company. 83 As in Devon and Caterpillar, defendants in Carlyle requested production of materials relating
to plaintiffs' arrangement with a third-party litigation funder. The court granted plaintiffs' motion for protective order
on the grounds that the documents requested were protected by the work-product privilege. The court's work-product
analysis was relatively straightforward, if arguably lenient in favor of protecting the materials. Specifically, the court
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stated that the third-party litigation-funding documents were created “because *934 of” litigation, and that even though
they also had a business purpose, they were protected because they might, inter alia, “reflect an analysis of the merits
of the case.” 84 The court, however, did not stop there. After concluding that the materials were protected by the workproduct doctrine, it revealed the normative underpinnings of the decision--normative underpinnings not found within the
confines of the work-product doctrine: “Allowing work-product protection for documents and communications relating
to third-party funding places those parties that require outside funding on the same footing as those who do not and
maintains a level playing field among adversaries in litigation.” 85 In short, the Court of Chancery made explicit what
I believe was implicit in Devon and Caterpillar, namely, that protecting from production litigation funding materials is
warranted not just by the normative values of the work-product doctrine, but also by the normative underpinning for
alternative litigation financing. Moreover, to the extent such protection is essential to the effectuation of that normative
goal, the converse holds: withholding protection of litigation funding documents enables non-funded parties to attack,
by way of indirection, alternative litigation financing. 86
The most recent example of a judicial decision seemingly motivated by value judgments about the desirability of
protecting litigation funding documents from discovery, and by extension, perhaps of protecting litigation funding itself,
is the class action case of Kaplan v. S.A.C. Capital. 87 Kaplan involved attempts by defendants to procure materials
regarding the litigation funding of named plaintiffs' counsel. The argument made in Kaplan was that the adequacy of
counsel's representation of the class depended in part on its financial resources to prosecute the claim, and that the fact
that counsel had obtained *935 litigation funding was a red flag indicating those finances might be inadequate under
Rule 23(g). The magistrate judge for the United States District Court for the Southern District of New York, however,
not only rejected the attempt at discovery of the funding materials, it did so while never even reaching the work-product
question, which was fully briefed by the plaintiff. Instead, the court held that the documents were not even relevant to
the adequacy issue. That decision was then affirmed in full by the district judge.
That holding could well be questioned, at least on some set of hypothetical facts. Indeed, one could imagine any number
of legitimate concerns about the ways in which litigation funding could alter the incentives of plaintiffs' counsel and
potentially create conflicts between its loyalty to the class and its contractual obligations to the litigation funder. The
debatable holding on relevance, then, can best be understood as reflecting a countervailing consideration, also present
in the work-product decisions, namely the desire to prevent disclosure of litigation funding communications, and by
extension to prevent the use of discovery requests to impede the point of the financing arrangement in the first place.
The prevailing tendency of courts toward protecting funding documents, across a number of factual circumstances,
suggests to me that broader normative battles about the function and purpose of alternative litigation finance are at work.
The parties often recognize this; indeed, they may well be the genesis. Within the motions and briefs by the parties filed
in these cases, one finds not just discussions about the extent to which funding materials do or do not fit the traditional
definition of work-product, but also much broader debates regarding whether alternative litigation finance arrangements
themselves are good or ill or even illegal. 88
*936 At some level, it is not unfair to say that these broader normative considerations miss the point; that these
considerations do not fit comfortably within the contours of the work-product doctrine and other discovery limitations.
Whether alternative litigation funding provides a needed recalibration of resources among parties; whether alternative
litigation finance generates a normatively undesirable increase in litigation; whether such arrangements constitute a
morally objectionable separation of claimant and claim--none of the answers to these questions directly answer the core
doctrinal or core normative questions that the work-product doctrine, or even the discovery rules more broadly, seek
to address.
On the other hand, this mismatch between the normative underpinnings of alternative litigation finance and those
undergirding the work-product doctrine is the point. The work-product doctrine at best protects funded parties from
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intrusion into the attorneys' “zone of privacy” in preparing the case for litigation. The goal of protecting that limited
aspect of the adversarial process, however, does not address the broader ways in which litigation funding affects the
adversarial process, or the ways in which these broad discovery requests into funding arrangements can undermine the
goal of alternative litigation funding in leveling the playing field between litigants with disparate resources.
Whatever one thinks as a normative matter about the courts' response to the mismatch between the underpinnings of the
work-product doctrine and those of litigation funding, as a descriptive matter, it seems rather clear that there is, in fact,
a mismatch. Indeed, as the next part begins to explore, there are other problems that emerge for funded parties and their
litigation funding arrangements when such materials are requested--concerns the work-product doctrine is not oriented
toward. These problems further suggest that, as courts seem to recognize, these discovery requests are not just discovery
requests. Instead, they are attacks, functionally, on litigation funding itself.
B. The Limits of the Work-Product Doctrine to Protect the Purpose of Alternative Litigation Funding
Recognizing the protective policy toward litigation funding materials that seems to underlie these courts' decisions sheds
light on other, less frequently litigated issues that test *937 the boundaries of the work-product doctrine as applied to
alternative litigation finance. Even in the context of a broad trend toward protecting litigation funding materials from
discovery, the operation of the work-product doctrine--the invocation of its protection, the litigation over the scope of
that protection--may itself frustrate the fundamental purpose and operation of litigation funding. Given the limitations
of the essay format, I provide only a brief discussion of a single issue--the ways in which the creation of a privilege log
(standard practice when claiming work-product or other protection for production) may frustrate the underlying goals of
alternative litigation funding. As such, it is not just production of litigation funding materials that tears at its foundation;
the request itself constitutes a potential weapon by which requesting parties can attack litigation funding.
To gain protection under the work-product doctrine, the party from whom materials have been requested must assert
that privilege. The traditional way to assert the privilege entails creating a privilege log for all documents the party
asserts are protected by the privilege. The creation of such a privilege log is well known to be a burdensome task,
and this burden may be reliably pronounced in situations involving alternative litigation financing: when a third-party
financer engages in due diligence into a potential investment--in this context, a lawsuit--there is naturally a great deal of
communication between that third-party financer and the potentially funded party, or, more often, the potentially funded
party's attorneys. Indeed, even before any funding arrangement is agreed upon, the attorneys and third-party funders
may exchange numerous documents and emails, all in service of giving the third-party funder adequate understanding
of the litigation to feel comfortable funding it. Assuming the third-party financer agrees to fund the litigation, additional
communications occur. All told, setting up and making use of litigation funding can result in hundreds, if not thousands,
of email communications and other documents being exchanged between the funded party's attorneys and the thirdparty financer. Requiring a party to create a privilege log with all these communications would thus be extraordinarily
time-consuming and expensive.
At some level, the fact that the very existence of alternative litigation financing may well generate significant discovery
costs might be insufficient to think either that such arrangements *938 call for special treatment under the discovery
rules or that the work-product doctrine is ill-fitting with third-party funding. Indeed, to some degree--for better or worse-we accept the costs of refusing production on the basis of privilege as part of an open and expansive system of discovery.
Moreover, in the context of alternative litigation financing, to the extent attorneys representing the funded party are
working on a contingency, the economic burden may well fall largely upon them, rather than upon the third-party
financer or the financed party to the litigation.
On the other hand, perhaps the costs associated with claiming privilege for materials created as part of a litigation funding
arrangement in particular ought to give us pause. For starters, even if the funded party's attorneys bear the brunt of
the economic burden associated with asserting work-product privilege for funding materials, that reality will naturally
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impact the economics of the deal. If the attorneys know that they will face a high burden of producing a privilege log
with respect to countless documents related to third-party funding, that will not only affect their incentives to enter into
the deal in the first place, but it will likely also result in a demand by those attorneys for a higher stake in the future
proceeds as reimbursement for the economic cost heaped upon them during discovery. While such a demand may not
be enough to prevent the financing arrangement altogether, the one whose hide is torn will likely be the funded party.
Moreover, these are costs that derive not from the plaintiffs' claims on the merits, but from the manner in which that
plaintiff sought to pay for the high costs of litigation. In other words, these are costs that arise merely from the fact
that the plaintiff is impecunious--a rather ironic result, given the fact that alternative litigation financing, viewed in its
most favorable light, exists to remedy the inequality of resources that frequently prevents parties from vindicating their
substantive rights or leads the disadvantaged party to settle on the cheap. 89 To put it more bluntly: the cost of asserting
the privilege itself constitutes a tax on parties using third-party funding.
Viewed strategically, the economic burdens that accompany the assertion of privilege for alternative litigation finance
*939 are weapons ripe for the using by parties seeking to attack litigation funding itself. To some degree, this is a literal
truth: Often, the extent to which funding materials might be “relevant to a claim or defense” under Rule 26(b)(1) is largely
tied to more or less colorable defenses 90 that the funding is illegal because of doctrines of maintenance and champerty
(though defendants have and likely will assert relevance on other grounds 91 ). Because the plaintiff has received thirdparty funding, the door to discovery requests has been opened to a world not accessible in non-funded litigation. Absent
such funding, an opposing party would not generally have a colorable claim to materials relating to the plaintiff's general
financial well-being, or to information regarding the financial resources it was devoting to the litigation. Putting aside
the strategic advantages that would inure to a party able to obtain such information, the discovery battles over that
information inevitably affect the resources the plaintiff could devote to continuing in the litigation. That sort of impact is
precisely what results from discovery fights over litigation funding materials. More than a result, that sort of impact may
well be the gambit. In any given suit, this impact may hinder or prevent the plaintiff from continuing on and vindicating
her claims on the merits; it may well undo the resource equality the financing arrangement was intended to bring about.
More broadly, if these sorts of burdens can be reliably imposed in a number of cases, the willingness of third-party
funders to finance cases may well decrease, or, at the very least, their financial demands will increase--in either instance,
the perceived promise of a mechanism for mitigating the inequality of resources in litigation will be diminished.
The impact of privilege logs on litigation funding arrangements, however, goes beyond the economic. The mere creation
of privilege logs regarding litigation funding materials often may well reveal the very sort of information the workproduct privilege is designed to protect. A traditional privilege *940 log includes the name of the party who sent the
communication, the name of the party who received the communication, anyone who was copied on the communication,
the subject matter of the communication, and the date of the communication. Where litigation funding is involved,
however, that information will in many cases give away a significant amount of information about the funded party's
strategy--the very sort of information that is at the core of the work-product protection. 92 For instance, say the privilege
log in a given case indicates that there was an email from the party's attorney to the litigation funder with the subject
line: “Funding Agreement--Executed Copy.” From that simple entry, the opposing party knows the date on which the
funding agreement was executed, and that one date may provide insight into the funded party's litigation strategy, for at
the very least, that date tells the requesting party approximately when the party ran out of money. Indeed, the fact that
a litigant is financially in need of third-party funding is itself valuable information to a well-heeled adversary.
Despite this mismatch, there may well be solutions to this problem in particular in the Federal Rules. Some courts have
permitted parties to use “categorical” privilege logs where the burden of preparing a document-by-document privilege log
would be unreasonable, and/or where a document-specific log would itself divulge work-product that would undermine
the integrity of the adversarial process. 93 Indeed, such an approach is suggested in the Advisory Committee notes to
Rule *941 26 itself 94 and in the American Bar Association Civil Discovery Standards. 95 If courts in the future are
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confronted with the issue, these approaches appear to be valuable tools for avoiding the aforementioned concerns that
the mere request for funding documents can be used to undermine the purposes of third-party funding.
CONCLUSION
At the end of the day, perhaps Congress will heed the cries of the Chamber of Commerce and others and determine
that litigation funding, on balance, is a “bad” thing. 96 Perhaps state legislatures and courts--increasingly inclined to
eliminate or relax laws on maintenance and champerty 97 -- will reverse *942 course. Neither seem particularly likely,
at least for now. I suspect, then, that the ability of opposing parties to impose the heavy economic burdens and to reap
the strategic advantages through discovery requests for funding materials will remain a tempting means of indirectly
disabling or hindering the ability of impecunious parties to pursue their claims. Whether the current trend in favor of
protecting funding documents is sufficient to remedy the mismatch between the work-product doctrine and alternative
litigation finance and stave off the attacks remains to be seen.
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at a minimum created for possible future litigation.”). At least one author has noted that evaluative materials prepared in the
audit setting are prepared because of the threat of litigation, and are therefore protected by work product privilege. Giesel,
supra note 38, at 1118.

57

Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 736 (N.D. Ill. 2014) (internal citations and quotation marks omitted);
Mondis, 2011 WL 1714304, at *2.

58

Mondis, 2011 WL 1714304, at *3.

59

Doe v. Soc'y of Missionaries of Sacred Heart, No. 11-CV-02518, 2014 WL 1715376, at *4 (N.D. Ill. May 1, 2014).

60

This view is also supported by some of the secondary literature on this topic. See, e.g., Giesel, supra note 38, at 1111-12
(“The common-interest concept in work-product jurisprudence should simply be a shortcut to determining whether the
disclosure ‘substantially increased the opportunity for potential adversaries to obtain information,’ or was ‘not inconsistent
with maintaining secrecy against opponents,’ or whether ‘the disclosing party had a reasonable basis for believing that the
recipient’ of the materials ‘would keep the disclosed material confidential.”’) (internal citations omitted).

61

Leader Techs., Inc. v. Facebook, Inc., 719 F. Supp. 2d 373, 376 (D. Del. 2010) (combining analysis of attorney-client privilege
and work-product doctrine principles and rejecting plaintiff's argument that the district court erred in finding that no common
interest existed between plaintiff and the litigation funder prior to the deal being consummated).

62

See, e.g., Devon IT, Inc. v. IBM Corp., No. 10-2899, 2012 WL 4748160 (E.D. Pa. Sept. 27, 2012) (not drawing such a
distinction); Charge Injection Techs, Inc. v. E.I. DuPont De Numours & Co., No. 07C-12-134, 2015 WL 1540520 (Del. Super.
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Ct. Mar. 31, 2015) (extending protection to materials created during the negotiation of litigation funding). Given the language
of the common interest doctrine, however, one can see the basis for distinguishing between materials created after a litigation
funding agreement is entered into, and materials generated prior to entering into such an agreement.

63

See, e.g., Del Webb Cmtys. Inc. v. Partington, 652 F.3d 1145, 1156 (9th Cir. 2011) (“The consistent trend across the country
is toward limiting, not expanding, champerty's reach.”).

64

For instance, a funder's assessment of the plaintiff's likely recovery should not be used to influence the fact-finder's resolution
of the claim's merits, any more than an adversary should be able to call its adversary's attorneys to testify about the legal
weaknesses of their client's case. See, e.g., Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 741 (N.D. Ill. 2014) (“What
[Mattenson] should not be allowed to do is cross-examine lawyer Bradley about the company's legal vulnerabilities.”) (citing
Mattenson v. Baxter Healthcare Corp., 438 F.3d 763 (7th Cir. 2006)); Mister v. Ne. Ill. Commuter R.R. Corp., 571 F.3d 696
(7th Cir. 2009) (party admission can be excluded under Rule 403).

65

Frank v. TeWinkle, 45 A.3d 434, 441 (Pa. Super. Ct. 2012).

66

Devon, 2012 WL 4748160, at *1.

67

Id.

68

Id.

69

TeWinkle, 45 A.3d at 441.

70

FED. R. CIV. P. 26(b)(3)(A)(ii).

71

See 6 DANIEL R. COQUILLETTE ET AL., MOORE'S FEDERAL PRACTICE § 26.70 [5][b] (2015).

72

See infra Part II.B.

73

Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711 (N.D. Ill. 2014).

74

Id. at 720.

75

Id. at 721.

76

Id.

77

Id. at 725 (“Caterpillar's claim that the ‘deal documents' are relevant rests on its largely unexplained assertion that the Miller's
funding agreement offends the Illinois statute prohibiting champerty and maintenance ... we are told unequivocally [by
Caterpillar] that ‘litigation funding agreements are unlawful in Illinois and support a new Caterpillar defense.”’).

78

Id. (citing 720 ILCS 5/32-12). The judge reached the same conclusion regarding Caterpillar's assertion that the deal documents
were relevant to an argument about who constituted the “real party in interest,” finding that third-party funders were in no
way similar to a subrogee/insurance company or other arrangement whereby the third party takes control over the case or its
settlement, the analogy required under Illinois law for a defense of “real party in interest.” Id. at 728-30.

79

Moreover, the court noted that the work-product privilege had not been waived by sharing materials with third parties. For
one, the work-product privilege is only waived when the material shared is with an adversary or in a manner that substantially
increases the likelihood that the material will be shared with an adversary. Id. at 736. Third-party funders are not adversaries,
the court noted, and moreover, the materials were shared pursuant to oral agreements of confidentiality. Id.

80

See id. at 724 (making clear that Illinois law forbidding champerty and maintenance is limited only to the funding of litigation
that would not have otherwise been brought--in other words--when the funder is an “officious” intermeddler whose services
were not requested).

81

Id. at 742 (quoting HERSHEL SHANKS, THE ART AND CRAFT OF JUDGING: THE DECISIONS OF JUDGE
LEARNED HAND 13 (Macmillan, 1968)).
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82

See, e.g., J. Maria Glover, Disappearing Claims and the Erosion of Substantive Law, 124 YALE L.J. 3052 (2015) (discussing
the ways in which defendants have used procedural mechanisms and contracts to reduce or eliminate the ability of private
parties to enforce various substantive laws, thereby avoiding the more difficult task of effectuating change to the substantive
law at the legislative level).

83

Carlyle Inv. Mgmt. L.L.C. v. Moonmouth Co. S.A., No. CV 7841-VCP, 2015 WL 778846 (Del. Ch. Feb. 24, 2015).

84

Id. at *9.

85

Id.

86

At least two additional courts have recently held that litigation funding documents are protected by the work product doctrine.
See, e.g., In re International Oil Trading Co., 548 B.R. 825, 835 (Bankr. S.D. Fla. 2016) (concluding that the documents
concerning the negotiation of a litigation funding agreement were protected by the attorney-client privilege and the workproduct doctrine); Charge Injection Techs., Inc. v. E.I. Dupont De Nemours & Co., No. 07C-12-134-JRJ, 2015 WL 1540520
at *4 (Del. Super. Ct. Mar. 31, 2015) (same).

87

Kaplan v. S.A.C. Capital Advisors, 1:12-cv-09350-VM-KNF, (S.D.N.Y. Sept. 10, 2015) (Memorandum and Order).

88

For instance, those requesting production of materials related to alternative litigation finance frequently invoke crime/fraud
arguments-- specifically, that alternative litigation finance constitutes illegal champerty and maintenance. See, e.g., Devon It,
Inc. v. IBM Corp., No. 10-2899, 2012 WL 4748160 (E.D. Pa. Sept. 27, 2012); Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp.
3d 711, 735 (N.D. Ill. 2014). See also Charge Injection Techs, Inc. v. E.I. DuPont De Numours & Co., C.A. No. 07C-12-134,
2015 WL 1540520 (Del. Super. Ct. Mar. 31, 2015), an ongoing case wherein defendant alleges that plaintiffs' litigation funding
arrangement constitutes an illegal arrangement under maintenance and champerty law in Delaware.

89

See Glover, supra note 42 at 1748-49 (discussing how information imbalances can disadvantage plaintiffs in the settlement
process).

90

Compare Frank v. TeWinkle, 45 A.3d 434, 441 (Pa. Super. Ct. 2012) (champerty and maintenance “alive and well” in PA),
with Miller, 17 F. Supp. 3d (noting that champerty and maintenance in Illinois requires that the third-party financer be an
officious intermeddler for otherwise waning doctrines of champerty and maintenance to apply).

91

See, e.g., Miller, 17 F. Supp. 3d at 724, 729 (asserting that funding documents were relevant to an inquiry about the real
party in interest).

92

See, e.g., Hickman v. Taylor, 329 U.S. 495 (1947) (discussing that attorney's thoughts and mental impressions are at the core
of the protection for work-product).

93

See, e.g., In re Rivastigmine Patent Litig., 237 F.R.D. 69, 87 (S.D.N.Y. 2006) (explaining that a categorical log is warranted
where “(a) a document-by-document listing would be unduly burdensome and (b) the additional information to be gleaned
from a more detailed log would be of no material benefit to the discovering party in assessing whether the privilege claim is
well-grounded”); United States. v. Gericare Med. Supply Inc., 2000 WL 33156442, at *4 (S.D. Ala. Dec. 11, 2000) (permitting
plaintiff to use a category-by-category privilege log because a document-by-document privilege log would have disclosed
“information that itself would reveal the plaintiff's strategy and mental processes”).

94

FED. R. CIV. P. 26, Advisory Committee's note to 1993 amendment (suggesting the use of categorical logs “when voluminous
documents are claimed to be privileged or protected” and may be unduly burdensome).

95

CIVIL DISCOVERY STANDARDS, No. 27 (AM. BAR. ASS'N 2004). In that Standard, the ABA recommends the following
alternative to the disclosure of itemized information to support a claim of privilege:
If it would be overly burdensome, expensive and/or time-consuming to prepare a detailed listing of the information called
for in Standard 26, the parties and the court should consider whether the information can be supplied in some other way
or, given the demands and circumstances of the case, it can be reduced or eliminated for some or all of the documents or
communications in question including whether: a. a categorical or general description of the material in question would be
sufficient; b. the existence of particular privileged communication, as opposed to their content, is material to the litigation; c.
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the likely probative value of the material in question justifies the expense and burden of providing detailed information; and
d. the expense of providing detailed information should be shared or paid by the party requesting that it be done.
Id.

96

See, e.g., U.S. CHAMBER INST. FOR L. REFORM, THIRD-PARTY LITIGATION FUNDING IN THE UNITED
STATES 4 (2009) (listing out the reasons litigation financing is problematic and advocating for its prohibition).

97

Del Webb Cmtys., Inc. v. Partington, 652 F.3d 1145, 1156 (9th Cir. 2011) (“The consistent trend across the country is toward
limiting, not expanding, champerty's reach.”); Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 727 (N.D. Ill. 2014)
(“[M]aintenance and champerty have been narrowed to a filament.”); Jennifer Anglim Kreder & Benjamin A. Bauer, Litigation
Finance Ethics: Paying Interest, J. OF THE PROF. LAW. 1, 6, 21 (2013) (writing for the ABA's Commission on Ethics
20/20's white paper of February 2012 and stating that “shifts away from older legal doctrines such as champerty, and society's
embracing of credit as a financial tool have paved the way for a litigation financing industry that appears poised to continue
to grow”); Saladini v. Righellis, 687 N.E.2d 1224, 1226 (Mass. 1997) (pointing out that the champerty doctrine is no longer
needed in Massachusetts); Osprey, Inc. v. Cabana Ltd. P'ship, 532 S.E.2d 269, 277 (S.C. 2000) (same in South Carolina); Toste
Farm Corp. v. Hadbury, Inc., 798 A.2d 901, 905 (R.I. 2002) (collecting cases finding that champerty is no longer needed in
a modern era).
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