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STATEMENT OF THE ISSUES 

Thirty years ago, New Jersey confronted the problem of “ghost riders” on its 

public transit network.  Whenever a bus or train was in an accident, suddenly there 

were tort claims against the transit system from more putative riders than any 

individual bus or train car could carry.  The problem was addressed by more 

stringent recording procedures at the time of an accident, cameras on buses, and 

methods for verifying medical records. 

A similar problem confronted MDL practice in the context of mass harms.  

An old adage has it that success has a thousand parents, while defeat is born an 

orphan.  Successful lawsuits spawned claims of parental rights by lawyers whose 

participation in the case came as a surprise to all.  These “ghost lawyers” would 

appear at the end of the litigation claiming that the work they performed on behalf 

of an individual client was indispensable to the success of the common enterprise.  

When documented, their time consisted of periods spent in “review,” “keeping 

informed,” or “analyzing” with no work product evidence of having engaged in the 

actual prosecution or resolution of the consolidated case.  

Like New Jersey transit, the MDL courts developed a series of best practices 

that could anticipate and redress this problem.  Using their managerial authority 

under Fed. R. Civ. P. Rule 16 and 28 U.S.C. § 1407, as well as their duty under 

Rule 23(h), MDL courts now issue early case management orders appointing a 
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leadership team and establishing a reporting system for time spent on the MDL 

portion of the case.  See, e.g., Manual on Complex Litigation, Fourth Edition, 

§ 10.22 (“[T]he court will [often] need to institute procedures under which one or 

more attorneys are selected and authorized to act on behalf of other counsel and 

their clients with respect to specified aspects of the litigation.”); id. § 14.215 

(“Early in the litigation, the court should define designated counsel’s functions, 

determine the method of compensation, specify the records to be kept, and 

establish the arrangements for their compensation, including setting up a fund to 

which designated parties should contribute in specified proportions.”).1  

Individually-retained lawyers may, of course, still continue to monitor the case, 

review as many briefs as they wish, and otherwise keep themselves abreast of 

developments.  But that is a matter of individual representation of their clients, not 

a matter of work independently compensable for advancing the joint enterprise.   

The District Court below followed exactly these procedures in overseeing 

one of the largest and most successful consumer class action settlements ever.  The 

Settlement2 empowers the approximately 490,000 owners and lessees of 

                                           
1 See also In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of 
Mexico, on April 20, 2010, MDL No. 2179, Dkt. Nos. 508 (PTO 9) and 14863 
(PTO 59) (E.D. La.). 
2 The “Settlement” refers to the Consumer Class Action Settlement Agreement and 
Release (Amended), Nagel ER 000459-569 [1685].  Unless otherwise indicated, 
bracketed citations reference the docket entries in the District Court.  
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Volkswagen’s 2.0-liter “Clean Diesel” vehicles to choose the remedy that works 

best for them—either a buyback/lease termination plus cash, or an engine repair 

plus cash—and offers generous compensation for all remedies.  As of 

November 18, 2017 (the last filed statistics), more than 378,000 Class Members 

had turned in their vehicles or had emissions repairs performed, and had received 

approximately $7 billion in compensation, with more than a year left in the 

Settlement Claim period.  Plaintiffs-Appellees’ Excerpts of the Record (“PAER”) 

3-4 [4453 at 1-2].  Without question, the Settlement is the largest vehicle buyback 

and remediation program in history. 

Appellants in these consolidated appeals3 are lawyers who were not among 

those appointed to the MDL plaintiffs’ leadership structure, who did not perform 

approved work pursuant to the District Court’s case management orders,4 and who 

did not submit their claimed time for review and compensation as the case 

                                           
3 The Court initially consolidated all of the appeals sua sponte.  No. 17-16066, 
Dkt. 6.  Appellant Autoport, LLC (“Autoport”) opposed consolidation and sought 
reconsideration.  No. 17-16066, Dkt. 8.  Its appeal was then severed.  However, the 
Court set all the appeals on the same briefing schedule and indicated that they 
would all “be calendared before the same merits panel.”  No. 17-16066, Dkt. 10. 
Given that the consolidated appeals and Autoport’s appeal all address the same 
District Court order, and mindful of the Court’s “preference for joint briefing,” 
Plaintiffs-Appellees submit a single brief addressing all the related appeals.  
4 As described in detail below, the relevant Pretrial Orders (“PTOs”) are PTO 7 
and PTO 11.  Nagel ER 000164-68 [1084]; 000115-30 [1254].  These PTOs were 
available on the docket and on the District Court’s website 
(http://www.cand.uscourts.gov/crb/vwmdl) almost immediately after they were 
issued. 
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progressed.5  Emerging from the shadows only after the case has been resolved, 

these ghost lawyers now claim credit for the result, and seek to be compensated 

accordingly.   

These appeals raise no issues of law outside the well-settled managerial 

authority of a district court to oversee complex litigation.  Appellants run headlong 

into well-documented findings by the District Court below on how this litigation 

was handled and by whom.  The critical finding is that the work for which 

Appellants seek compensation did not meaningfully contribute to the prosecution 

or resolution of this case and, therefore, did not confer a benefit on the Class as a 

whole.  Nagel ER 000001-10 [3178] (the “Non-Class Counsel Fee Order”).  The 

District Court also held that neither Volkswagen nor Class Counsel agreed that 

Volkswagen would compensate the Non-Class Counsel Appellants for their time 

and expenses, and that none of the Non-Class Counsel Appellants had complied 

with the Pretrial Order governing common benefit compensation.  Id.   

To prevail on these appeals, Appellants would have to persuade this Court 

that the District Court erred in setting out clear and early case management 

commands on how the common benefit work was to be undertaken, documented, 

and reported, and would have to further show that the extensive fact finding by the 

                                           
5 Plaintiffs-Appellees refer to the Appellants as “non-participating counsel” in the 
time period before the Plaintiffs’ Steering Committee and Lead Counsel were 
appointed Class Counsel, and as “Non-Class Counsel” thereafter 
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District Court was erroneous.  There is simply no basis for any such argument.  

Not only was the District Court not clearly erroneous in its fact finding and case 

management, but the handling of this extraordinary litigation serves as a model for 

complex case oversight.   

STATEMENT OF THE CASE 

This historic case developed quickly.  The Environmental Protection Agency 

(“EPA”) issued its first Notice of Violation (“NOV”) to the Volkswagen 

Defendants (“Volkswagen”) regarding the 2.0-liter Class Vehicles on 

September 18, 2015.  Nagel ER 000027 [2102 at 2].  Two months later, on 

November 2, 2015, the EPA issued its second NOV, this one implicating the 3.0-

liter Class Vehicles.  Id.  Little more than one month later, on December 8, 2015, 

the actions were consolidated before Judge Breyer in the Northern District of 

California.  Feinman ER 1432-38 [1]. 

I. The District Court Appointed Lead Counsel and a Plaintiffs’ Steering 
Committee to Conduct “All Matters Common to the Coordinated 
Cases” and Issued an Order Governing Common Benefit 
Compensation.   

The day after the cases were consolidated, the District Court issued its first 

PTO, in which it stated its intent to “appoint a Plaintiffs’ Steering Committee(s) 

[(“PSC”)] to conduct and coordinate the pretrial stage of this litigation with the 

defendants’ representatives or committee.”  PAER 197 [2 at 2].  On January 21, 

2016, after a competitive leadership application process, the District Court issued 

  Case: 17-16020, 02/21/2018, ID: 10771604, DktEntry: 41, Page 10 of 48



 

1510232.5 - 6 - 

PTO 7, in which it appointed Lead Counsel and a 21-member PSC (subsequently, 

“Class Counsel”), and noted its intention and expectation that, “as to all matters 

common to the coordinated cases, and to the fullest extent consistent with the 

independent fiduciary obligations owed by and all plaintiffs’ counsel to their 

clients and any putative class, . . . pretrial proceedings shall [be] conducted by and 

through the PSC.”  Nagel ER 000165-67 [1084 at 2-4].  Approximately four 

months passed between the first NOV and the appointment of the PSC.  

Shortly thereafter, the District Court issued PTO 11, which set forth the 

“Protocol for Common Benefit Work and Expenses.”  Nagel ER 000115-130 

[1254].  There, the District Court explained that “[t]he recovery of common benefit 

attorneys’ fees and cost reimbursements will be limited to ‘Participating Counsel,’” 

which includes “Lead Counsel and members of the Plaintiffs’ Steering Committee 

(along with members and staff of their respective firms), any other counsel 

authorized by Lead Counsel to perform work that may be considered for common 

benefit compensation, and/or counsel who have been specifically approved by this 

Court as Participating Counsel prior to incurring any such cost or expense.”  Nagel 

ER 000115-16 [1254 at 1-2].  PTO 11 further instructed that “Participating 

Counsel shall be eligible to receive common benefit attorneys’ fees and 

reimbursement of costs and expenses only if the time expended, costs incurred, and 
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activity in question were (a) for the common benefit of Plaintiffs; (b) timely 

submitted; and (c) reasonable.”  Nagel ER 000116 [1254 at 2]. 

With respect to the first requirement, PTO 11 set forth clear examples of 

work that would and would not inure to the benefit of the Class as a whole, as 

opposed to benefitting only individual clients.  Addressing time spent reviewing 

court filings and orders, the District Court explained that  

[o]nly Court-appointed Counsel and those attorneys working on 
assignments therefrom that require them to review, analyze, or 
summarize those filings or Orders in connection with their 
assignments are doing so for the common benefit. All other counsel 
are reviewing those filings and Orders for their own benefit and that 
of their respective clients and such review will not be considered 
Common Benefit Work. 

Nagel ER 000118 [1254 at 4]) (emphasis added).  PTO 11 set forth similar 

guidelines for attending status conferences and reviewing transcripts, Nagel ER 

000117 [1254 at 3] (“Individual attorneys are free to attend any status 

conference . . . , but except for Lead Counsel and members of the Plaintiffs’ 

Steering Committee or their designees, attending and listening to such conferences 

is not compensable Common Benefit Work”); for pleadings and briefs that did not 

relate to the consolidated actions, id. (explaining that work on “[c]onsolidated 

[p]leadings and [b]riefs,” would be compensable, and by logical extension, that 

other pleadings and briefs would not be compensable); and for “attendance at 

seminars,” Nagel ER 000118 [1254 at 4] (“Except as approved by Lead Counsel, 
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attendance at seminars . . . shall not qualify as Common Benefit Work, or the 

expenses pertaining thereto as Common Benefit Expenses.”). 

With respect to timeliness, PTO 11 instructed that “[t]ime submissions shall 

be made to Lead Counsel on a monthly basis, by deadlines and in accordance with 

the guidelines set forth herein.”  Nagel ER 000125 [1254 at 11] (emphasis added).  

II. The PSC Pursued Intensive Settlement and Litigation Tracks 
Simultaneously.  

Cognizant that the excessive emissions that the Class Vehicles continued to 

emit presented an ongoing harm, and committed to swiftly correcting the 

environmental and economic damages perpetuated by the “Clean Diesel” scandal, 

the District Court set all parties on an ambitious and expedited dual course of 

intensive settlement efforts and preparation for an early trial.  See, e.g., PAER 159 

[1270 at 6:9-12]; PAER 152 [1384 at 8:6-21].  Accordingly, immediately upon 

appointment, Lead Counsel and the PSC launched intensive and simultaneous 

settlement, discovery, and trial preparation efforts, including:  

• drafting a 702-page Consolidated Consumer Class Action Complaint and an 
83-page Consolidated Amended Reseller Class Action Complaint;  

• soliciting and evaluating information on hundreds of plaintiffs seeking to 
serve as class representatives6;  

                                           
6 It is worth noting that the PSC did not undertake all of these efforts on its own.  
In “[a]n ongoing to effort . . . to include and involve interested counsel in the 
common benefit work of the MDL,” Lead Counsel requested “all firms who had 
submitted leadership applications and other interested firms to submit information 
on plaintiffs interested in serving as proposed class representatives. Information on 
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• drafting and serving voluminous written discovery requests;  reviewing, 
analyzing, and coding over 12 million pages of documents produced by 
Volkswagen, many of which were highly technical in nature and required 
German translation;  

• filing substantive amendments to the Consolidated Complaints based on 
information gleaned from the PSC’s investigations and analysis of the 
discovery;  

• responding to Volkswagen’s discovery requests, including the production of 
documents from 174 named Plaintiffs;  

• drafting a motion for class certification; preparing for trial by, among other 
things, drafting a comprehensive trial plan and various filings pertaining to 
an expedited trial;  

• negotiating comprehensive expert, deposition, preservation, confidentiality, 
and ESI protocols;  

• retaining and working with technical experts to understand the complex 
issues pertaining to diesel engine systems and Volkswagen’s use of the 
defeat device; 

• retaining and working with economic experts to analyze damages and 
perform damages modeling; reviewing and analyzing Volkswagen’s 
financial condition and ability to pay any settlement or judgment; and  

• coordinating substantive and procedural issues with multiple federal and 
state governmental agencies, as well as with plaintiffs in state court actions.   

See Nagel ER 000352-53 [2175 at 4-5].   

The settlement negotiations, too, were extremely complex.  As Settlement 

Master Robert S. Mueller III acknowledged in his declaration submitted in 

connection with the Settlement approval briefing, the “settlement process involved 

                                                                                                                                        
over nearly 600 plaintiffs was submitted by dozens of firms.”  Autoport ER 127-28 
[2175-1 at 3-4].  Designated non-PSC counsel who participated in these efforts and 
submitted time records pursuant to PTO 11 received compensation for this 
common benefit work.  Appellants do not argue that they performed this common 
benefit work or that they submitted any time records for consideration.  
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at least 40 meetings and in-person conferences at various locations, including San 

Francisco, New York City, and Washington, DC, over a five-month period. A 

number of these sessions lasted many hours, both early and late, and weekends 

were not excluded.”  PAER 65 [1977 at ¶ 5].  Moreover, “the parties expended 

considerable time in discussing, drafting, circulating, and revising the various 

[Settlement] documents.”  PAER 66 [1977 at ¶ 6].  The District Court also 

acknowledged the role played by the PSC, citing counsel’s extensive and intensive 

efforts, and noting it was 

grateful for the enormous efforts of all parties . . . to obtain a global 
resolution . . . . I have been advised by the Settlement Master that all 
of you have devoted substantial efforts, weekends, nights, and days, 
and perhaps at sacrifice to your family. . . . And I just want you to 
know that this Court is extremely grateful for those efforts. And I 
think they have borne fruit. 

Feinman ER 1422 [1535 at 8:8-18].  

The fruit that these efforts bore was the Consolidated Consumer Class 

Action Settlement, which (as modified), received final approval on October 25, 

2016.  Nagel ER 000026-73 [2102].7  As noted above, the Settlement has proved a 

tremendous success.  With more than a year left in the Settlement claim period, the 

claims of more than 378,000 Class Members—who owned or leased more than 

77% of all eligible 2.0-liter Class Vehicles—had already been submitted, 

                                           
7 The appeals from the order approving the Settlement have been briefed and 
argued.  See Appeal No. 16-16731 (lead) and consolidated appeals.  
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processed, and finalized, resulting in Settlement payments of approximately $7 

billion.  PAER 3-4, 33-35 [4453 at 1-2, 31-33].8 

III. The District Court Established a Procedure for Non-Class Counsel to 
Apply for Attorneys’ Fees and Costs—and, After Thorough Review, 
Concluded That Non-Class Counsel Had Not Benefitted the Class.  

The same day the proposed settlement was filed, Appellants and other 

lawyers who had not participated in the MDL and class portions of the litigation 

began notifying Volkswagen of their intent to assert liens against their individual 

clients’ potential recoveries.  See, e.g., PAER 47-49 [2159].  Soon thereafter, and 

before the District Court had granted final approval to the Settlement, these non-

participating counsel filed motions seeking attorneys’ fees and costs for work 

performed on behalf of their individual clients who intended to participate in the 

proposed Settlement.  See, e.g., PAER 50-62 [2029].   

After granting final approval to the Settlement, the District Court issued an 

order addressing the fee collection efforts of non-participating counsel.  Nagel ER 

000020-25 [2247] (“Lien Order”).  In the Lien Order, the District Court observed 

                                           
8 The District Court retains ongoing and exclusive jurisdiction over the Settlement 
implementation, Nagel ER 000485 [1685 ¶ 5.5], and the Settlement’s progress and 
success is a matter of public record.  Under the Settlement terms, the court-
appointed Claims Administrator submits detailed reports to the District Court and 
parties monthly, and files comprehensive reports quarterly.  Nagel ER 000485 
[1685 ¶ 5.4].  The upcoming quarterly report will be filed on or about the end of 
February 2018, will be posted on the District Court’s website 
(http://www.cand.uscourts.gov/crb/vwmdl), and will reflect payments of more than 
$7.5 billion to over 400,000 class members—with many more claims in process. 
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that one of the primary goals of the Settlement—and related settlements with the 

Federal Trade Commission and the Department of Justice (“DOJ”) on behalf of the 

EPA—was to “ensure[] Class Members who participate in a Buyback have 

sufficient cash to purchase a comparable replacement vehicle and thus facilitates 

removal of the polluting vehicles from the road.”  Nagel ER 000022 [2247 at 3].  

“An attorneys’ lien on a Class Member’s recovery,” the District Court concluded, 

“frustrates that goal,” and would lead to a result in which “attorneys—notably, 

attorneys who did not have a hand in negotiating the Settlement—stand to profit 

while their clients are left with inadequate compensation.”  Id.  The District Court 

therefore exercised its authority under the All-Writs Act to “enjoin any state court 

action relating to attorneys’ liens on Class Members’ Settlement compensation.”  

Nagel ER 000024 [2247 at 5].  However, recognizing that “some attorneys may 

have provided Class Members with compensable services,” the District Court set 

forth a process by which non-participating counsel could apply for fees and costs. 

Nagel ER 000024-25 [2247 at 5-6] (emphasis added).  Ultimately, 244 such 

applications were filed seeking “attorneys’ fees and costs from Volkswagen.”  

Nagel ER 000001-02 [3178 at 1-2]. 

The District Court reviewed each of these applications and determined that 

the work for which non-participating counsel sought compensation consisted 

almost exclusively of communicating with individual and prospective clients; 
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filing complaints and other litigation efforts undertaken in the four months before 

the PSC was appointed; monitoring the MDL proceedings; and consulting with 

individual clients about the Settlement.  Nagel ER 000002-08 [3178].  Following 

class certification and Settlement approval, the District Court analyzed the claims 

of these Non-Class Counsel to common benefit fees.  After a thorough analysis, the 

District Court concluded that Non-Class Counsel were not entitled to 

compensation under a common fund or fee shifting theory “[b]ecause Volkswagen 

did not agree to pay [Non-Class Counsel’s] fees, and because Non-Class Counsel’s 

work did not benefit the class as a whole.”  Nagel ER 000004 [3178 at 4] (“Order 

Denying Non-Class Counsel Fees” or “Order”).  The District Court also 

determined that Non-Class Counsel fee applicants had not complied with the 

common benefit compensation requirements set forth in PTO 11.  Nagel ER 

000007-08 [3178 at 7-8].  On this point, the District Court specifically mentioned 

Autoport’s application, noting that although Autoport “assert[ed]” that it “made 

suggestions to the PSC” about language to use in court filings, it had “not 

submitted evidence that Lead Counsel requested and authorized this work.”  Nagel 

ER 000005 [3178 at 5 n.5].  For all these reasons, the District Court denied Non-

Class Counsel’s applications. 

In that same Order, however, the District Court concluded that “[w]hile 

Non-Class Counsel are not entitled to fees from Volkswagen as part of this class 
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action, Non-Class Counsel may be entitled to payment of certain fees and costs 

pursuant to attorney-client fee agreements.”  Nagel ER 000008 [3178 at 8].  The 

District Court therefore “VACATE[D] the injunction on state court actions, to the 

extent those actions are brought to enforce an attorney-client fee agreement.”  Id.  

The instant appeals followed.  

SUMMARY OF THE ARGUMENT 

The District Court did not abuse its discretion in reviewing, analyzing, and 

denying Appellants’ motions for attorneys’ fees, for several reasons.   

First, Appellants did not confer a benefit to the Class.  The work for which 

the Nagel Appellants9 seek compensation is exactly the kind of work that the 

District Court warned would not be compensable at the outset of the litigation.  

The Nagel Appellants disregarded that caution, and the efforts they undertook on 

behalf of their individual clients did not contribute to the prosecution or resolution 

of the class case.  Furthermore, Autoport’s purported role in addressing a minor 

inconsistency in the Settlement—limited to no more than 13 hours of work—did 

not meaningfully affect the terms or interpretation of the Settlement, and did not 

“substantially enhance the benefits to the class under the settlement.”  See 

Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1052 (9th Cir. 2002).  

                                           
9 The Nagel Appellants are the eighteen law firms that signed the opening brief 
filed by the law firms of Nagel Rice, LLP and Hyde & Swigart.  No 17-16089, 
Dkt. 25-1. 
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Second, Volkswagen did not agree to pay Appellants’ fees.  Volkswagen 

agreed only to pay reasonable fees for common benefit work performed by Class 

Counsel and attorneys designated by Class Counsel.  Appellants’ contention that 

Volkswagen also agreed to separately pay their fees finds no support in the record. 

Third, Appellants did not follow the rules; no Appellant complied with the 

District Court’s Pretrial Orders governing common benefit compensation.  Nagel 

ER 000164-68 [1084]; 000115-30 [1254].  No Appellant even attempts to argue 

otherwise, and Autoport’s contention that its work is simultaneously compensable 

in the MDL and not governed by the MDL orders makes no sense. 

Fourth, Appellant Feinman’s challenges to the Lien Order—an Order from 

which he did not appeal—are both wrong and moot.  The Lien Order was vacated, 

and no District Court order prevents Feinman from pursuing a state court action to 

recover fees for representing his individual clients, subject of course to ethical and 

other limitations under state law.  

The District Court applied the right law, and its factual findings are well-

supported.  Its Order should be affirmed.   

STANDARD OF REVIEW 

An “order denying attorneys fees is reviewed for an abuse of discretion.” 

Lane v. Residential Funding Corp., 323 F.3d 739, 742 (9th Cir. 2003).  “Discretion 

is abused when the judicial action is arbitrary, fanciful or unreasonable or where no 
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reasonable man [or woman] would take the view adopted by the trial court.”  MHC 

Fin. Ltd. P’ship v. City of San Rafael, 714 F.3d 1118, 1126 (9th Cir. 2013) 

(quotations omitted).  Factual determinations made in connection with fee 

applications are reviewed for “clear error.”  Lobatz v. U.S. W. Cellular of 

California, Inc., 222 F.3d 1142, 1148 (9th Cir. 2000) (citing Koirala v. Thai 

Airways Int’l, Ltd., 126 F.3d 1205, 1213 (9th Cir. 1997)). 

ARGUMENT 

Federal Rule of Civil Procedure 23(h) authorizes a district court to award 

reasonable attorneys’ fees and costs if those fees are (1) authorized by law or (2) 

agreed to by the parties.  Fed. R. Civ. P. 23(h).  The District Court properly 

exercised its discretion in concluding that neither ground was applicable to 

Appellants’ requests.  

I. The District Court Did Not Commit Clear Error in Determining that 
Appellants Had Not Conferred a Substantial Benefit on the Entire 
Class. 

As the District Court correctly acknowledged, “in ‘common fund’ cases, a 

court may award non-class counsel a reasonable attorney’s fee only if counsel’s 

work conferred a benefit on the class, as opposed to on an individual client.”  

Nagel ER 000005 [3178 at 5] (citing In re Cendant Corp. Secs. Litig, 404 F.3d 

173, 191 (3d Cir. 2005)); Gottlieb v. Barry, 43 F.3d 474, 489 (10th Cir. 1994); 

Stetson v. Grissom, 821 F.3d 1157, 1164 (9th Cir. 2016)) (emphasis in original).  
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Appellants do not challenge this proposition or otherwise question the legal 

framework that the District Court applied.  Instead, Appellants are left with the 

fruitless argument that the District Court got the facts wrong, and that it committed 

clear error in concluding—based upon its analysis of Appellants’ applications and 

informed by its intimate knowledge of the case—that the Appellants had not 

conferred a benefit on the entire class.  This is a question of fact upon which any 

appeal must surmount a huge hurdle. 

Indeed, courts examining similar fee motions brought by non-class counsel 

have concluded that the kind of work for which Appellants seek compensation here 

typically does not provide the kind of classwide benefit justifying common fund 

compensation.  In In re Cendant, for example, the Third Circuit concluded that  

the court’s only consideration must be whether or not the attorney’s 
work provided benefits to the class. The mere fact that a non-
designated counsel worked diligently and competently with the goal 
of benefiting the class is not sufficient to merit compensation. Instead, 
only attorneys “whose efforts create, discover, increase, or preserve” 
the class’s ultimate recovery will merit compensation from that 
recovery. 

404 F.3d at 197 (citation omitted); cf. Stetson, 821 F.3d at 1164.  The court further 

noted that while “attorneys who alone discover grounds for a suit, based on their 

own investigation rather than on public reports, legitimately create a benefit for the 

class,” complaints “spurred by news reports or press releases disclosing 

wrongdoing—or by reports that other firms have filed complaints” typically do not 
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benefit the class.  In re Cendant, 404 F.3d at 196-97. 

A. The Nagel Appellants Provided No Benefit to the Class. 

As the District Court observed, the work for which the Nagel Appellants 

seek compensation can be divided into three categories:  (1) researching and filing 

complaints before the MDL was formed and other pre-trial efforts preceding the 

appointment of the PSC; (2) communicating with individual clients before the 

appointment of the PSC; and (3) communicating with and advising their individual 

clients after the PSC was appointed.  Nagel ER 000004-07 [3178 at 4-7].  The 

District Court correctly determined that none of these activities provided a benefit 

to the Class, as opposed to the Appellants’ individual clients—and it certainly did 

not commit clear error in so concluding. 

Categories 1 & 2: Work Preceding Appointment of the PSC.  As noted 

above, this historic case moved quickly.  The MDL was formed less than three 

months after the EPA issued its first NOV.  The PSC was appointed less than six 

weeks later.  The Nagel Appellants argue that in that time 

there had already been 451 potentially related cases filed across the 
nation in some sixty federal districts; at least four motions to preserve 
evidence; at least three motions for interim lead counsel positions; 
various preliminary discovery attempts; and at least eight conferences 
for attorneys across the country to analyze, discuss, and refine 
approaches to bringing the cases. . . . [And] there was the appointment 
of two former judges to serve as mediators in several New Jersey 
actions on or about October 23, 2015. 

Nagel Brf. 22.  Notably, however, the Nagel Appellants do not identify which 
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attorneys allegedly undertook which efforts.  Indeed, while the Nagel brief 

cursorily describes the specific work that the Nagel firm performed, it contains 

absolutely no description or analysis of the work performed by any of the other 

seventeen appealing law firms that joined the brief.  And, perhaps more 

importantly, even assuming these activities are all attributable to the Appellants, 

those Appellants fail to establish how, precisely, these activities benefitted the 

Class.  This shortcoming is fatal to Appellants’ appeals.   

No matter how diligently they pursued their efforts, no Appellant here has 

shown that their pre-appointment work actually inured to the benefit of the Class. 

No Appellant claims, for example, that they “discovered [the] grounds” for the 

complaints they filed “based on their own investigation.”  See In re Cendant, 404 

F.3d at 196.  No Appellant contends that they actually received (as opposed to 

requested) any discovery, much less that such discovery informed the prosecution 

or settlement of the case.  No Appellant contends that they obtained a preservation 

order through their efforts.  No Appellant identifies any unique claim or case 

theory they conceived that informed the consolidated pleadings or otherwise 

contributed to the prosecution or settlement of the case.  And, notwithstanding the 

fact that mediators had been appointed in a state court action, no Appellant argues 

that they engaged in serious settlement efforts, much less that any such efforts 
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contributed to the class settlement framework that was ultimately reached, 

approved, and successfully implemented.10 

Perhaps recognizing that they cannot identify concrete ways in which their 

work benefitted the Class, the Nagel Appellants attempt to minimize Class 

Counsel’s contributions, in support of their argument that the “crucial work leading 

to the settlement was ipso facto” the pre-appointment work performed by Non-

Class Counsel.  Nagel Brf. 24.  This argument falls woefully short of the mark.   

The PSC and Class Counsel worked tirelessly to advance both the settlement 

and litigation tracks simultaneously in order to obtain meaningful relief for 

hundreds of thousands of consumers and to address a serious ongoing harm—and 

they did so, as the record reflects, at record speed.  These efforts are summarized 

above and included, among other things: Drafting two voluminous complaints; 

analyzing over 12 million pages of documents; amending the complaints based on 

information gleaned from Class Counsel’s investigations and analysis of the 

discovery; drafting a motion for class certification; preparing for trial; negotiating 

various litigation protocols; retaining and working with technical and economic 

experts; and coordinating with governmental agencies.  See Nagel ER 000352-53 

[2175 at 4-5].  No Appellant can claim credit for, or even participation in, any of 

                                           
10 Autoport’s claim that it contributed to an amendment to the Settlement is 
addressed below.  
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these essential litigation efforts—all of which were documented and known to the 

District Court contemporaneously, through its own observations (including those 

made in the frequent Status Conferences it convened), orders, and the reports of the 

court-appointed Settlement Master. 

The settlement negotiations were also intensive and complex, as detailed 

above.  And, again, with the exception of Autoport’s purported role in a minor 

settlement amendment, no Appellant credibly claims to have meaningfully 

contributed to either the process or the result.   

In light of the above, the Nagel Appellants’ argument that Non-Class 

Counsel’s pre-appointment efforts must have been the driving force behind the 

ultimate resolution falls flat—especially given their failure to identify how, 

exactly, this work led to any tangible benefit for the Class.  As such, the District 

Court most certainly did not commit clear error in rejecting Appellants’ arguments 

that their pre-appointment litigation “‘efforts create[d], discover[ed], increase[d], 

or preserve[d]’ the class’s ultimate recovery.’”  See In re Cendant, 404 F.3d at 196.   

The scant authority Appellants cite does not hold otherwise.  Appellants rely 

particularly heavily on Gottlieb v. Barry, 43 F.3d 474, 489 (10th Cir. 1994), but 

that case stands simply for the uncontroversial proposition that those who “have 

indeed conferred a benefit on the class . . . should receive some compensation.”  

The “indeed” is missing here, as the District Court’s fact findings confirm.  In 
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Gottlieb, moreover, the non-class “counsel vigorously pursued [their] cases for 

sixteen months before class counsel was designated.”  Id.  (emphasis added). 

Furthermore, class counsel in Gottlieb conceded that the non-class counsel had 

“done work on this case that would be of benefit to the class,” and thus, based on 

the record before it, the court concluded that class counsel “stood” on the 

“shoulders” of non-class counsel.  Id.  Here, in sharp contrast, less than four 

months passed between the time the case came to public awareness and the District 

Court’s appointment of the PSC.  As discussed above, Appellants have not shown 

that the work they performed during that time in fact conferred a benefit to the 

Class, as opposed to their individual clients. 

Category 3: Work Performed After the Appointment of Class Counsel. 

Appellants have also failed to demonstrate that any time and expenses they 

incurred after the Court appointed a leadership structure to prosecute the case 

benefitted the Class, as opposed to their individual clients.  By Appellants’ own 

account, this time consisted largely of “efforts to remain updated on the case,” and 

communications with their clients about the progress of the litigation and the 

details of the Settlement.  See, e.g., Nagel Brf. 25-26.  The Nagel Appellants argue 

that the District Court authorized all counsel to perform this work, quoting a 

passage from PTO 11 (which they incorrectly attribute to PTO 7) that provides: 

All attorneys have an obligation to keep themselves informed about 
the litigation so that they can best represent their respective clients, 
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and review of briefs and filings made and Orders entered in this 
litigation is part of that obligation. 

Nagel Brf. 26 (quoting Nagel ER 000018 [1254 at 4]) (emphasis added).  Yet 

Appellants deceptively omit the following sentences:   

Only Court-appointed Counsel and those attorneys working on 
assignments therefrom that require them to review, analyze, or 
summarize those filings or Orders in connection with their 
assignments are doing so for the common benefit. All other counsel 
are reviewing those filings and Orders for their own benefit and that 
of their respective clients and such review will not be considered 
Common Benefit Work. 

Nagel ER 000018 [1254 at 4]) (emphasis added).   

As noted above, the same is true for status conference attendance or 

transcript review, Nagel ER 000017 [1254 at 3] (“Individual attorneys are free to 

attend any status conference  . . . , but except for Lead Counsel and members of the 

Plaintiffs’ Steering Committee or their designees, attending and listening to such 

conferences is not compensable Common Benefit Work”); for pleadings and briefs 

that did not relate to the consolidated actions, id. (explaining that work on 

“[c]onsolidated [p]leadings and [b]riefs,” would be compensable, and by logical 

extension, that other pleadings and briefs would not be compensable); and for 

“attendance at seminars,” Nagel ER 000018 [1254 at 4] (“Except as approved by 

Lead Counsel, attendance at seminars . . .  shall not qualify as Common Benefit 

Work, or the expenses pertaining thereto as Common Benefit Expenses.”).  By 

extension, Appellants’ communications with their own individual clients about the 
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terms of the Settlement inured to the benefit of those individual clients, and not the 

Class as a whole.   

The Settlement was structured to make clear that Class Members were to 

recover through the class process, not through separate representations.  The 

Settlement notice documents directed all Class Members to the settlement website, 

to the claims hotline, and to Class Counsel.  See, e.g., Nagel ER 000519-20 [1685-

2] (Short Form Notice—providing the settlement website URL and Claims Hotline 

telephone number); 000546-47 [1685-3 at 25-26] (Long Form Notice—informing 

class members that “[t]he Court has appointed a number of lawyers to represent all 

class members as ‘Class Counsel,’ without charge to you.  They are: [names and 

contact information for Lead Counsel and all 21 PSC members]. You will not be 

charged for contacting these lawyers.”).  As the District Court observed, “by the 

time the Court approved the 2.0-liter Settlement, the law firms comprising the PSC 

had logged over 20,000 communications with class members, responding to 

questions and requests for information,” and “the Settlement call center and 

website . . . had respectively received more than 130,000 calls and more than 1 

million visits.”  Nagel ER 000007 [3178 at 7].  In sum, the attorneys appointed to 

prosecute this action, with the aid of a comprehensive settlement inquiry 

infrastructure, were available to address any and all questions regarding the 

litigation and the Settlement—and Class Members took (and continue to take) full 
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advantage of the court-approved resources.  Appellants cannot show how 

performing this same work on behalf of their individual clients provided an 

additional benefit to the Class as a whole.  

Appellants chose to represent individual clients who were Class Members in 

a consolidated class action prosecuted by a leadership team appointed by the 

District Court.  In so choosing, these attorneys knowingly undertook work that the 

District Court had correctly concluded would inure only to the benefit of their 

individual clients, and not to the Class as a whole.  In other words, these lawyers 

knew that, although their work might establish a right to recovery under their 

respective attorney-client agreements and subject to the ethical constraints on 

lawyers, it would not be compensable through any petition in the MDL.  As 

discussed above, that work did not, in fact, benefit the entire Class, and the District 

Court did not commit clear error in so finding.  

B. Autoport’s Efforts Did Not “Substantially Enhance” the Benefits 
Under the Settlement. 

Autoport and its counsel Allen Press claim that they “caused VW and the 

PSC to amend the proposed Settlement to include the Non-VW Dealers” and to 

“adopt a revised notice plan for the Non-VW Dealers that led to a high level of 

participation in the settlement by Non-VW Dealers.”  Autoport Brf. 4.11  As a 

                                           
11 Ironically, the notice plan that Autoport now claims “led to a high level of 
participation by Non-VW Dealers,” Autoport Brf. 4, is the same plan that Autoport 
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result, Autoport argues that it was “was solely responsible for bringing about a 

change in the Settlement that benefitted thousands of Non-VW Dealers who would 

have otherwise received nothing under the Settlement.”  Id. at 30.  These claims 

are highly exaggerated.  Even if Autoport’s efforts provided some value, Autoport 

did not “substantially enhance the benefits to the class under the settlement,” and, 

thus, “as a matter of law” it was “not entitled to fees.”  See Vizcaino, 290 F.3d at 

1052 (emphasis added). 

As Autoport itself concedes, the original “proposed Settlement purported to 

resolve claims relating to the Non-VW Dealers’ ownership.”  Autoport Brf. 6.  

That is true, and the record (including the initially filed Settlement) clearly 

demonstrates that the parties intended the Settlement to encompass non-

Volkswagen Dealers and the Class Vehicles that they owned.  This is evident, for 

example, in the captions of the initial settlement agreement and the motion for 

preliminary approval—filed on the same day—both of which indicate that the 

documents pertain to “all consumer and reseller actions.”  See, e.g., Nagel ER 

000570 [1609]; Autoport ER 223 [1606].  The Settlement’s definition of “eligible 

vehicle,” moreover, expressly includes vehicles “registered with a state 

Department of Motor Vehicle or equivalent agency or held by bill of sale by a 

                                                                                                                                        
previously described as “inadequate” and complained would “likely lead to poor 
participation in the settlement among dealers nationwide,” Autoport ER 183 [1879 
at 2].  
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non-Volkswagen Dealer.”  Autoport ER 231-32 [1606 § 2.33] (emphasis added).  

Similarly, while the definition of the “action” being settled in the original (and 

amended) Settlement excludes cases brought “on behalf of Volkswagen Dealers, or 

on behalf of competitor dealerships not related to such competitor dealerships’ 

purchase, sale or lease of Eligible Vehicles,” it does not exclude claims brought on 

behalf of non-Volkswagen Dealers.  Autoport ER 226 [1606 § 2.2].  Thus, at best, 

Autoport’s suggestions clarified a potential inconsistency between the definition of 

the Class—which referred to “registered” owners of “Eligible Vehicles”—and the 

definition of “Eligible Vehicle” itself, which expressly included vehicles “held by 

bill of sale by a non-Volkswagen Dealer,” even if those vehicles are not 

“registered.”  Compare Autoport ER 231-32 [1606 § 2.33] with Autoport ER 228-

29 [1606 § 2.16].   

Even if this inconsistency had not been identified, however, Settlement 

claims brought by non-Volkswagen Dealers would have been honored, regardless 

of whether their Eligible Vehicles were “registered” or “held by bill of sale.”  

Again, as Press concedes in his declaration, both Class Counsel and Volkswagen’s 

Counsel always believed and agreed that the Settlement covered non-Volkswagen 

dealers, and had every intention of resolving their Settlement claims.  Autoport 

Brf. 10 (“VW’s counsel . . . repeated his understanding that the dealers were 

intended to be included in the Settlement”; Plaintiffs’ “Lead Counsel stated that 
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dealers were included in the Settlement.”).  If Volkswagen had not honored those 

claims, moreover, it would have faced the threat of very substantial fines.  Under 

the related DOJ Consent Decree, Volkswagen is required to fix or buyback 85% of 

all “2.0 Liter Subject Vehicles,” defined as “each and every light duty diesel 

vehicle equipped with a 2.0 liter TDI engine that Settling Defendants sold or 

offered for sale” in the United States and covered by the relevant EPA test groups.  

PAER 78, 82 [1605-1 at 8, 12] (emphasis added).  For every 1% Volkswagen falls 

below the National and California Recall Target, Volkswagen must pay 

$98,500,000.  PAER 140 [1605-1, Appendix A at § 6.3].  In other words, under the 

Settlement, Volkswagen had not only the obligation but also the incentive to 

process all legitimate claims—including ones from non-Volkswagen Dealers that 

all parties knew and agreed were included in the Settlement—in order to avoid 

steep penalties.   

In light of the above, the District Court did not err in rejecting Autoport’s 

claim that it was solely responsible for the Settlement’s inclusion of non-

Volkswagen Dealers, and concluding that Autoport did not “substantially enhance 

the benefits to the class under the settlement.”  See Vizcaino, 290 F.3d at 1052. 

Finally, the enormous gulf between the time Autoport claims it spent to 

address the purported discrepancy in the original settlement agreement (13 hours, 

per counsel’s declaration) and the number of hours (287.2) and claimed lodestar 
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($404,646.27) for which it seeks compensation refutes any causal or proportional 

link between time claimed and the benefit conferred.  Per Autoport’s records, its 

counsel spent no more than 13 hours in the four weeks between the filing of the 

original and amended Settlement documentation “review[ing],” “analyz[ing],” or 

“work[ing] on [the] settlement.”  Autoport ER 92 [2316-1 at 11].  Assuming those 

hours were billed at the highest rates of anyone at the law firm ($350/hour, see 

Autoport ER 86 [2316 at 5]), the total lodestar for those 13 hours would be $4,550. 

Yet Autoport’s counsel seeks almost 100 times that amount based on the 

poorly-reasoned theory that all 287.2 hours of work they spent prosecuting a 

separate action in state court “created the pressure on VW that allowed him to get 

VW to pay attention to him and thus give him an opportunity to show its lawyer in 

the Missouri case that the proposed MDL Settlement was defective.”12  Autoport 

Brf. 41.  Similarly, Autoport’s counsel argues that a pending motion for class 

certification pressured Volkswagen into adopting his proposed modifications.  

Autoport Brf. 11-12. 

This argument is undermined by Autoport’s own brief.  Autoport’s counsel 

did not need to prosecute the separate state-court action to review or comment 

                                           
12 The discrepancy is further exacerbated by Press’s request to be compensated not 
at his “customary billing rates,”—as required by PTO 11, Nagel ER 000120 [1254 
at 6]—but at the average hourly rate derived from Class Counsel’s fee application. 
Autoport Brf. 43.  
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upon the proposed settlement.  Indeed, Press acknowledges that, because of his 

work on the consolidated action brought on behalf of competitor dealers—also 

prosecuted by the PSC—he regularly “communicated with members of the PSC 

and its State Court Liaison,” and he “kept abreast of the filings made in [the MDL], 

including the Proposed Settlement Agreement field June 28, 2016.”  Autoport ER 

83 [2316-1 at 2].  Moreover, as described above, the parties originally intended for 

the Settlement to cover non-Volkswagen Dealers, and they did not need any 

external pressure to compel them to make any modifications that might make that 

intention clearer—especially since Volkswagen faced the threat of very steep fines 

if it failed to achieve the 85% Recall Rate calculated from the total pool of all 

vehicles, including those held by non-Volkswagen Dealers.  Thus, even if 

Autoport’s efforts “substantially enhanced the benefits to the class under the 

settlement,” Vizcaino, 290 F.3d at 1052—which they did not—the time that could 

legitimately be attributed to those efforts does not exceed 13 hours.13  If Autoport 

                                           
13 Autoport’s attempt to justify its requested fees based on a “percentage of the 
fund” methodology makes even less sense.  It argues that, because “14,153 sellers 
have registered with VW’s system,” and have received an “average restitution of 
. . . $3,043.48,” Autoport had “already realized $17,341,749.04 in value for the 
Class, with the potential of adding up to $44,185,242.” Autoport Brf. 19 (emphasis 
in original).  What Autoport misunderstands, however, is that “sellers” refers not to 
non-Volkswagen reseller dealers, but rather to all Class Members who sold their 
vehicles before the settlement was announced.  See Nagel ER 000467 [1685 
§ 2.31] (defining “Eligible Seller”).  These figures, therefore, bear no relation to 
the number of claims submitted by, or payments made to, the non-Volkswagen 
Dealers for whose participation the Settlement Autoport claims credit.  
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truly believed that this time substantially enhanced the benefits available to the 

Class, it could have submitted its records to Lead Counsel for review and, 

potentially, inclusion in the common benefit fee application.  As discussed below, 

Autoport did not do so.  

C. No Appellant Complied With the Pretrial Order Governing 
Common Benefit Compensation. 

Appellants are forced to argue, even if not explicitly, that an MDL court 

does not have the authority to manage the case.  There is simply no other basis for 

claiming a right to compensation for work done in disregard of case management 

orders—even assuming such work was done.  At the onset of the litigation, the 

District Court issued two PTOs relating to common benefit work, and 

compensation therefor.  As described above, in PTO 7, the District Court appointed 

Lead Counsel and a 21-firm PSC, and vested Lead Counsel with “the authority to 

retain the services of any attorney not part of the PSC to perform any common 

benefit work, provided the attorney so consents and is bound by the PSC’s 

compensation structure.”  Nagel 000165 [1084 at 2].  In PTO 11, the District Court 

explained that “any award for fees and costs for common benefit work” would “be 

governed by the standards and procedures of Rule 23, including Rule 23(h),” and 

would “be limited to ‘Participating Counsel’” which includes Lead Counsel, the 

PSC members, and “any other counsel authorized by Lead Counsel to perform 

work that may be considered for common benefit compensation.” Nagel ER 
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000115-16 [1254 at 1-2].  It also set forth a process for Participating Counsel to 

submit time and expense records to Lead Counsel, and explains that “Participating 

Counsel shall be eligible to receive common benefit attorneys’ fees and 

reimbursement of costs and expenses only if the time expended, costs incurred, and 

activity in question were (a) for the common benefit of Plaintiffs; (b) timely 

submitted; and (c) reasonable.”  Nagel ER 000116 [1254 at 2] (emphasis added).  

Again, these PTOs were available both on the docket and on the District Court’s 

website (http://www.cand.uscourts.gov/crb/vwmdl) almost immediately after they 

were issued.  

No Appellant expressly challenges these orders or the District Court’s 

authority to issue them.  And for good reason.  As the Federal Judicial Center has 

advised all MDL transferee courts, the management of attorney time and effort is a 

central feature of the statutory mandate to gain efficiency in the pretrial phases of 

complex litigation.  See Manual on Complex Litigation, Fourth Edition, § 14.215 

(“Early in the litigation, the court should define designated counsel’s functions, 

determine the method of compensation, specify the records to be kept, and 

establish the arrangements for their compensation, including setting up a fund to 

which designated parties should contribute in specified proportions.”). 

Further, no Appellant argues that it was authorized to perform common 

benefit work by Lead Counsel and submitted time records for review and, 
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ultimately, inclusion in the common benefit fee application.  The Appellants 

therefore have no viable theory as to how their work was compensable.  That is the 

end of the story.  The District Court did not abuse its discretion in faithfully 

following the best practices of case management in consistently applying and 

enforcing its Pretrial Orders on fees, and in denying Appellants’ fee applications 

for this independent reason. 

Autoport argues, however, that it was exempted from the requirements of 

PTO 11 because that order did not affect proceedings outside of the MDL, and 

Autoport’s case was being prosecuted in Missouri state court.  Autoport Brf. 40-41.  

Autoport cannot have its cake and eat it too.  The thrust of Autoport’s argument on 

appeal is that it conferred a benefit to the Class by recommending to Volkswagen 

and Class Counsel an amendment to the Settlement’s class definition and a 

modification of its notice plan that would ensure that the Settlement properly 

applied to reseller dealerships, as the parties originally intended.  This is MDL 

work.  Accepting this narrative on its face, Autoport conferred with Volkswagen’s 

MDL Counsel and the MDL Class Counsel, made suggestions on how to amend 

the Settlement reached and filed in the MDL, and then sought attorneys’ fees from 

Volkswagen in the MDL.  The fact that Autoport separately prosecuted a different 

action in state court is irrelevant because, as described above, the work that it 

claims affected the scope of the Class Settlement was performed entirely within the 
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scope of the MDL action.  Autoport cannot (and does not) claim it was unaware of 

the procedures set forth in PTO 11—since its case was, at one point, consolidated 

in the MDL proceedings, and Autoport’s counsel “kept abreast of the filings made” 

in the District Court, Autoport ER 75 [2316 at 2]—and its efforts to evade that 

order are unavailing.  

II. The District Court Properly Found as a Matter of Fact that Volkswagen 
Did Not Agree to Pay Fees and Costs to Non-Class Counsel. 

Volkswagen did not agree to pay Non-Class Counsel’s fees and costs.  The 

record on this is clear.  On attorneys’ fees, the Settlement provides: 

Volkswagen agrees to pay reasonable attorneys’ fees and costs for 
work performed by Class Counsel in connection with the Action as 
well as the work performed by other attorneys designated by Class 
Counsel to perform work in connection with the Action in an amount 
to be negotiated by the Parties and that must be approved by the Court 

Nagel ER 000496 [1685 ¶ 11.1].  As the District Court observed, “Non-Class 

Counsel are, by definition, not ‘Class Counsel,’ nor do they assert that the fees at 

issue are for work ‘designated by Class Counsel.’” Nagel ER 000005 [3178 at 5].  

No Appellant disputes this fact. 

The Nagel Appellants nevertheless advance a handful of underdeveloped 

(and confusing) arguments in support of their claim that Volkswagen agreed to pay 

Non-Class Counsel’s fees.  First, they argue that Volkswagen’s agreement to pay 

reasonable fees for common benefit work performed by “other attorneys 

designated by class counsel” “certainly creat[ed] an inference” that “work 
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performed prior to the appointment of class counsel . . . would be considered.”  

Nagel Brf. 29 n.18.  What the Nagel Appellants fail to explain, however, is how 

anyone could reasonably believe that the PSC or Lead Counsel could have 

“designated attorneys to perform work” before they had even been appointed.   

As to work performed after the appointment of the PSC and Lead Counsel, 

the Nagel Appellants appear to agree with the District Court’s conclusion that the 

“settlement is silent as to as to Volkswagen’s obligations” to pay Non-Class 

Counsel’s fees and costs.  Id.  Appellants offer no argument or authority explaining 

how the District Court supposedly erred in concluding that this silence did not 

constitute an affirmative agreement.  

If any Appellant believed that their efforts were compensable pursuant to the 

terms of PTO 11, they could have submitted their time records to Lead Counsel, as 

required under that order.  Nagel ER 000116, 125 [1254 at 2, 11].  They did not do 

so.  Similarly, if any Class Member questioned whether their attorneys’ work had 

been performed pursuant to Class Counsel’s designation, they could have asked 

their lawyers (or Class Counsel).  Had they done so, they would have learned that 

it was not. 

III. Feinman’s Arguments Related to an Order from Which He Did Not 
Appeal Are Misguided and Moot Because that Order Was Vacated. 

Although Feinman purports to appeal from the Order Denying Non-Class 

Counsel’s fee applications (Feinman ER 30 [3250]), in practice, his challenges are 
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directed largely, if not entirely, at the District Court’s November 22, 2016, Order 

Re: Attorneys’ Liens (the “Lien Order”)—an order that was later vacated.  Even 

setting that fact aside, Feinman’s arguments are wrong and irrelevant, for two 

reasons.   

First, and most importantly, Feinman’s challenge is moot.  As explained 

above, the District Court vacated the Lien Order’s injunction on state court actions 

“to the extent those actions are brought to enforce an attorney-client fee 

agreement.”  See Nagel ER 000008 [3178 at 8].  Therefore, the Fee Order does not 

limit Feinman’s ability to pursue any “attorney fee lien claim” that is otherwise 

authorized under Virginia state law.14  Feinman Brf. 25. 

Second, in issuing the Lien Order, the District Court properly exercised its 

authority under the All-Writs Act, which authorizes federal courts to “issue all 

writs necessary or appropriate in aid of their respective jurisdictions.”  See 

Feinman ER 349 [2247 at 4] (quoting 28 U.S.C. § 1651).  The District Court 

acknowledged that the All-Writs Act is “limited by the Anti-Injunction Act,” but 

correctly concluded that the Lien Order was permitted under the exception 

                                           
14 Any such effort against Volkswagen would likely fail.  Virginia Code § 54.1-
3932(A) permits an action against a settling defendant only if the settlement was 
made in bad faith to defraud plaintiffs’ counsel of fees.  Walton & Adams, P.C. v. 
D&H Distributing Co., 33 Va. Cir. 98, 99 (Va. Cir. Ct. Fairfax Cnty, 1993).  
Feinman advances no argument or evidence of bad faith here, because there is 
none. 
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allowing a federal court to issue injunctions “necessary in aid of its jurisdiction.”  

Feinman ER 349-50 [2247 at 4-5] (quoting 28 U.S.C. § 1651).  The case on which 

Feinman primarily relies for the contrary position—Sandpiper Vill. Condo. Ass'n., 

Inc. v. Louisiana-Pac. Corp., 428 F.3d 831(9th Cir. 2005)—does not hold 

otherwise.  In Sandpiper, this Court concluded that an injunction issued by a 

district court was not “necessary in aid of its jurisdiction” to protect a class 

settlement, but only because the plaintiff in a related state court action “did not 

seek to join or undo the class, contest the payment of funds to class members or 

make a claim on the settlement fund.”  428 F.3d at 844.  Here, in contrast, the kind 

of actions that the District Court initially enjoined—actions to divert Settlement 

funds from Class Members to the Class Members’ attorneys—would, by necessity, 

“contest the payment of funds to class members,” and would, in essence, constitute 

“a claim on the settlement fund.”  Thus, nothing in Sandpiper’s letter or logic 

undermines the District Court’s authority to issue the Lien Order or otherwise 

supports Feinman’s arguments on appeal.   

IV. Appellant Bishop Heenan & Davies Failed to File an Opening Brief and 
Has Waived All Arguments on Appeal.  

Four opening briefs were filed in the consolidated appeals and the two 

related appeals that were severed.  Autoport, Abeel (which later dismissed its 

appeal), and Feinman filed on behalf of themselves, and Nagel Rice, LLP and 

Hyde & Swigart filed on behalf of themselves and sixteen other appellants.  
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Appellant Bishop Heenan & Davies, however, was not among those firms that 

signed the Nagel brief, and it has failed to file a brief of its own.  It has therefore 

waived all issues on appeal, and its appeal should be dismissed.  In re Worlds of 

Wonder Sec. Litig., 35 F.3d 1407, 1424 (9th Cir. 1994) (“We will not ordinarily 

consider matters on appeal that are not specifically and distinctly raises and argued 

in appellant’s opening brief.”) (quoting Officers For Justice v. Civil Serv. Comm’n, 

979 F.2d 721, 726 (9th Cir. 1992)); Koerner v. Grigas, 328 F.3d 1039, 1048 (9th 

Cir. 2003) (absent certain exceptions, not established here, the court of appeals will 

not consider issues not raised in an opening brief).   

CONCLUSION 

For all the foregoing reasons, Plaintiffs-Appellees respectfully request that 

this Court affirm the District Court’s Order Denying Non-Class Counsel Fees. 
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STATEMENT OF RELATED CASES 

Pursuant to Ninth Circuit Rule 28-2.6, Plaintiffs-Appellees are aware of 16 

related appeals, in addition to the 18 that are involved in the instant appeals, that 

arise from the same multidistrict litigation, In re: Volkswagen “Clean Diesel” 

Marketing, Sales Practices, And Products Liability Litigation, No 15-mdl-2672-

CRB (N.D. Cal.).  Appeal Nos. 16-16731, 16-17035, 16-17129, 16-17155, 16-

17157, 16-17158, 16-17166, 16-17168, 16-17181, 16-17183, and 16-17185 relate 

to the District Court’s order approving the 2.0-liter Volkswagen Settlement. These 

appeals are fully briefed, and oral argument took place on December 7, 2017. 

Appeal Nos. 17-15632, 17-15742, and 17-15835 relate to the District Court’s order 

approving Class Counsel’s fees relating to the 2.0-liter Volkswagen Settlement. 

Appeal No. 16-17060 relates to the DOJ’s action against Volkswagen. Appeal No. 

17-16279 relates to the District Court’s order approving the settlement with 

Volkswagen’s parts-supplier, Bosch.   
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brief contains 9,245 words, excluding the parts of the brief exempted by Rule 

32(a)(7)(B)(iii). Counsel’s approximation is based on the “Word Count” function 

of the word-processing program used to draft the enclosed brief.  Counsel for 

Plaintiffs-Appellees further certifies that this brief complies with the typeface 

requirements of Rule 32(a)(5) and the type style requirements of Rule 32(a)(6) 

because this brief has been prepared in a proportionally spaced typeface using 

Microsoft Word 2010 in 14-point Times New Roman font. 
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