
 
 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

IN RE APPRAISAL OF  )  Consolidated 
AOL INC.    )  C.A. No. 11204-VCG 

 
MOTION FOR REARGUMENT  

 
Pursuant to Court of Chancery Rule 59(f), Petitioners respectfully move for 

reargument in connection with the Court’s February 23, 2018 Memorandum 

Opinion (the “Opinion” or “Mem. Op.”), determining the fair value of AOL Inc. 

(“AOL”) to be $48.70 per share: 

1. In arriving at its fair value determination, the Court made two related 

computational errors and one oversight of record evidence which should be 

corrected on this motion for reargument.  In this motion we do not challenge any of 

the Court’s factual findings or conclusions of law. 

2.  “The [c]ourt will grant an applicant’s motion for reargument where it 

appears that the ‘[c]ourt has overlooked a decision or principal [sic] of law that 

would have a controlling effect or the [c]ourt has misapprehended the law or the 

facts so that the outcome of the decision would be affected.”  PNC Bank v. Marty’s 

Mobile Homes, Inc., 2001 WL 849866, at *1 (Del. Ch. July 10, 2001) (quoting 

Continental Ins. Co. v. Rutledge & Co., Inc., 2000 WL 268297, at *1 (Del. Ch. 

Feb. 15, 2000)).   
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3. The Court has granted requests for reargument in circumstances 

similar to this case.  For example, in Doft & Co. v. Travelocity.com Inc., the Court 

recognized that computational errors caused its calculation of the value of 

Travelocity to be incorrect, and so granted a request for reargument under Rule 

59(f).  2004 WL 1366994 (Del. Ch. June 10, 2004).  The Court has also modified 

an appraisal decision after determining that its DCF analysis did not account for 

certain assets.  Henke v. Trilithic Inc., 2005 WL 3578094, at *1 (Del. Ch. Dec. 20, 

2005).  The Court should similarly revisit its Opinion here. 

4. In determining the fair value of AOL, the Court started with Professor 

Fischel’s Discounted Cash Flow (“DCF”) analysis and modified it in two ways:  

(a) adding $1.28 for an increase in the perpetuity growth rate (“PGR”) from 3.25% 

to 3.5%; and (b) adding $2.57 for the Display Deal, which the Court found as part 

of AOL’s operative reality.1 

5. The Court erred in calculating the value of the Display Deal.  The 

Court explained that “the Petitioners argue that the Millennial Deal contributes 

$4.14 per share if included under Fischel’s DCF model,” Mem. Op. at 40, and that 

“Petitioners imply that the Display Deal contributes $2.57 per share if included 

                                                 
1   “I begin with Fischel’s DCF valuation of $44.85 and add $1.28 per share for the 
adjustment to a 3.5% perpetuity growth rate and $2.57 per share to include the 
Display Deal as part of AOL’s operative reality.”  Mem. Op. at 50 (footnote 
omitted). 
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under Fischel’s DCF Model.”  Mem. Op. at 37.  The $4.14 per share2 in fact refers 

to a Verizon constructed DCF valuation of a Millennial share, not an AOL share.3   

6. To derive a value per AOL share including the Display Deal, as well 

as for increasing the PGR to 3.5% (the two changes the Court desired to make to 

the Fischel DCF), the Court must add the Display Deal cash flow and make the 

PGR changes to the Fischel model.  And it must do so in that order.  

7. In addition to erring in where it got its per share value, the Court erred 

in looking at each change it made to Fischel’s DCF Model in isolation.  A more 

consistent modification using the Fischel DCF is to first take all of the cash flows, 

value them for each year in the projection period and then apply a PGR to the 

terminal year and discount that back to present value.  Cornell Aff., ¶5.   

8. As Professor Fischel himself explained, 

In a DCF analysis, one estimates the value of a firm as the present value of 
free cash flows generated by the firm in the future . . . . Thus, the basic 
inputs to a DCF model are: (i) projections of free cash flows over a discrete 
period, (ii) an estimate of the value of the free cash flows beyond the finite 
period (the “terminal value”), and (iii) an estimate of the risk-adjusted 
discount rate.  (FN omitted.)   Fischel Opening Report, ¶40. 

 
9. Adding a per share value for Microsoft Display after applying the 

PGR to all of the other AOL cash flow understates the impact of the Microsoft 

                                                 
2 Petitioners’ Answering Brief at 46, cited in Mem. Op. at 37 n.175, 40 n.198. 
 
3 JX2432 at 7 (attached as Exhibit A hereto)–entitled “Mars valuation”–cites a 
football field of $2.62 - $4.14 per share), noting the “last close $1.71 per share.” 
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Display cash flow on the value of AOL by not fully valuing the cash flow from 

Microsoft Display in the terminal period.  Cornell Aff., ¶5. 

10. Using the undisputed cash flows in the trial record for Microsoft 

Display4 in the Fischel DCF Model and then applying the 3.5% PGR, while 

holding all other Fischel assumptions constant, results in a fair value of $51.98.   

Cornell Aff., ¶8.   

11. The other error was the Court overlooking certain record evidence in 

connection with Microsoft Search.  The Court attributed no value to the Microsoft 

Search deal, even though the Court determined that Microsoft Search was part of 

AOL’s operative reality at the time of the Merger (Mem. Op. at 40) and that it was 

“additive to the LTP.”  Mem. Op. at 44.  The Court explained its reasoning: “the 

record gives me no basis to find that another value for the Search Deal is less 

arbitrary than $0.”  Mem. Op. at 44. 

12. If a plan is part of the operative reality of the company at the time of 

valuation, it cannot be disregarded.  See, e.g., Cede & Co. v. Technicolor, Inc., 684 

A.2d 289, 298-99 (Del. 1996) (requiring that valuation include value of business 

plans in existence at the time of the merger); M.G. Bancorporation, Inc. v. Le 

Beau, 737 A.2d 513 (Del. 1999) (explaining that the “corporation must be valued 

as a going concern based upon the ‘operative reality’ of the company as of the time 

                                                 
4
 The record contains evidence of the free cash flows associated with the Display 

Deal.  JX2331 at Tab DCF (attached hereto as Exhibit B).   
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of the merger.”); M.G. Bancorporation, 737 A.2d at 525 (citing Cede, 684 A.2d at 

298).   

13. The Court erred because there is, in fact, undisputed record evidence 

regarding the cash flow impact of Microsoft Search. 

14. While it is true that Petitioners’ Closing Brief asks the Court to use 

the higher end of the DCF valuation in order to account for Microsoft Search 

instead of suggesting a specific dollar value, that does not mean there is no 

evidence as to the cash flow resulting from Microsoft Search.   Specifically, 

JX1906 at page 29 of 40 (cited at page 45 of Petitioners’ Opening Post-Trial Brief 

and attached hereto as Exhibit C) presents a graph comparing the financial terms of 

Search Partners A and B against the Long Term Plan (“LTP”).  Partner B, as the 

evidence has shown, is Microsoft.  Looking at the graph, it is clear that the 

Microsoft Search deal is projected to be accretive to OIBDA5 for the years 2016-

2018.  Id.  Looking at the metadata supporting the graph, the exact numbers are as 

follows (in millions):  

                                                 
5
 OIBDA is often used as a proxy for Operating Cash Flow.  Trial Tr. (AOL’s CFO 

Dykstra) at 755:12-14 (“Q. And OIBDA is what free cash flow is based off of.  
Correct?  A. Yes.”), excerpt attached hereto as Exhibit D.   
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SEARCH OIBDA (in $MM) 

 Finance Plan Partner A Partner B 

(Microsoft) 

2016 144.0 146.0 149 

2017 127.0 124.0 144 

2018 113.0 107.0 136 

 

Id.  In other words, there is undisputed evidence in the record, which comes 

directly from AOL, that the Microsoft Search deal would have added $5 million 

dollars to OIBDA in 2016,6 $17 million in 2017, and $23 million in 2018.    

15. Using these cash flow projections (created by AOL) for Microsoft 

Search, one need only add them to the Free Cash Flow in the Fischel DCF in order 

to determine by how much the value of AOL is increased.7   

16. Petitioners respectfully request that the Court correct the mathematical 

errors and amend the Memorandum Opinion to reflect a per share value of $51.98.  

Petitioners also respectfully request that the Court direct the parties to add the cash 

flows attributable to Microsoft Search and rerun the Fischel DCF and report back 

                                                 
6 Petitioner’ Opening Post Trial Brief mistakenly states that the deal was neutral to 
the LTP in 2016.  The metadata shows that in fact the Search Deal became 
accretive starting in 2016. 
 
7 Of course, this cash flow would have to be added before the PGR is applied. 
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to the Court the increase in value caused by those cash flows so that the Court can 

determine by how much to increase its determination of value above the $51.98. 

Dated:  March 2, 2018  
 

Respectfully submitted, 
 
/s/ Stuart M. Grant 
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Counsel for Petitioners 
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