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1 

INTRODUCTION 

 On November 16, 2017, this Court entered an Order preliminarily approving a  

nationwide Class Action Settlement between Plaintiffs1 and Defendant Ashburn Corporation 

d/b/a Wines ‘Til Sold Out (“Defendant” or “WTSO”) (together, the “Parties”).  The Order 

preliminarily approved the Settlement Agreement and Release2 (“Agreement”), and conditionally 

certified the following class for settlement purposes: All residents of the United States who were 

the original purchasers of one or more wines from WTSO, from March 15, 2010 to November 1, 

2016.3 In doing so, the Court preliminarily determined that the Settlement – a compromise that 

was the culmination of extensive, good faith, arms’-length negotiation, and involved experienced 

counsel and the aid of a retired federal judge as mediator – was “well within the range of 

reason.”  ECF 44, ¶¶ 4, 6.     

The proposed Settlement warrants final approval because it is fair, reasonable and 

adequate.  As discussed below, consideration of the Girsh factors—which the objectors fail to 

address—and other relevant factors militates in a favor of approval.  Further, contrary to some 

objections, the settlement as proposed includes credits towards an array of Defendant’s products, 

an extended 18-month redemption period, and an alternative of a cash option at the end of the 

redemption period.  That is not a coupon settlement subject to heightened scrutiny under the 

                                                 
1  Plaintiffs include Kyle Cannon, Lewis Lyons, and Dianne Lyons (collectively, the 
“Named Plaintiffs” or “Class Representatives” or “Plaintiffs”). 

2  The Revised Class Action Settlement Agreement is attached as Exhibit 1 to the 
November 10, 2017 Letter from Lindsey H. Taylor.  (ECF 43-1.)  All capitalized terms therein 
have the same meaning as set forth in the Agreement. 
 
3  Excluded from the Class are: (1) directors, officers and employees of Defendant; (2) the 
United States government and any agency or instrumentality thereof; (3) the judge to whom this 
case is assigned and any member of the judge’s immediate family; and (4) Settlement Class 
Members who timely and validly opt to exclude themselves from the Settlement Class.   
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Class Action Fairness Act (“CAFA”).  Even if it were, however, the proposed settlement more 

than satisfies such scrutiny.  

The remaining objections lack merit.  Objectors neglect to recognize that this case—not a 

government enforcement action—ended the Defendants’ reference pricing scheme that lead to 

the Settlement.  That amounts to real, quantifiable economic value.  It is a value the Objectors 

ignore, just as they ignore New Jersey Supreme Court precedent and unchallenged academic 

literature which establishes that these types of bait and switch practices cause harm—the exact 

harm the settlement ended and further ameliorated by providing the Class with significant 

economic relief as well.   

It is always easy to manufacture fault with something, particularly when one’s criticisms 

are unhinged from the facts.  Here, despite the overheated speculation of some, the facts are that 

the actual Class Members have voted overwhelmingly in favor of the settlement and fully 

embraced the substantial economic relief it provides.  To date, the claims administrator has 

received over 38,000 Verification Forms totaling over $3 million in relief, with almost six weeks 

remaining in the claims period.  This fact alone speaks volumes about the substantive bankruptcy 

of the objections, and the rather plain ideological motives behind some of them on.    

Moreover, the Settlement Agreement as currently structured goes even further to satisfy 

the Court’s questions raised in its February 21, 2018 Order.  ECF 67.  As more fully discussed 

below, (1) the proposed Settlement will not require any class member to increase their “typical 

wine bottle purchasing (based on previous purchasing patterns) in order to fully expend the 

credits within the one-year Redemption Period,” and (2) contrary to the DOJ’s assertion, the 

claims in this case do not “lack[] a basis in consumer harm.”  The Settlement Agreement 

provides for a cash option for unredeemed credits but it does not require that class members 
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increase their historical level of wine purchasing in order to redeem the credits.  Further, the 

harm or loss to consumers (which Plaintiffs are not required to prove for purposes of settlement) 

is demonstrated through Defendant’s allegedly deceptive scheme and is supported by Plaintiffs’ 

expert report.  The facts in this case and the relevant law show that the reference pricing scheme 

at issue constitutes real consumer fraud and caused an ascertainable loss to Plaintiffs.   

As also relevant here, to better accommodate the Class Members, the parties have 

stipulated to extend the originally agreed-to redemption period from twelve to eighteen 

months—specifically, credits will be applied against purchases of any wine the first time it is 

offered on WTSO.com (with one exception), and on certain other wines offered on WTSO.com, 

at the rate of $2.00 off per bottle, or for the full or remaining credit amount if less than $2.00, for 

a period of eighteen (18) months.  This change will substantially increase the already-significant 

participation rate of Class Members.     

Finally, the parties have agreed to a process that will permit the benefits to fully flow to 

the Class Members before the Court addresses the attorney’s fee application and incentive fees.  

Class Counsel believes that in this case, particularly because of the demonstrably false narrative 

the Objectors have conjured, it is best to wait until all of the relief has been distributed to make 

any determination as to fees and costs are reasonable and appropriate under the facts of this case. 

 This recommendation (arrived at as a result of Class Counsel’s own deliberations) alleviates one 

of the chief objections lodged by the U.S. Department of Justice (“DOJ”).  Class Counsel 

believes that the fee provided for by the Settlement is perfectly justifiable and appropriate when 

all of the value provided by the Settlement is accounted for, as it must.  Having said that, there is 

no need to rush forward now as the Objectors wrongly assume we would want to do.  The better 
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practice in this case is to await the end result when the Redemption period is over4 to value the 

injunctive relief and determine on a full record what is fair and reasonable in this context.    

It is unfortunate that neither the Class objectors nor the DOJ communicated with Counsel 

for the Parties before filing their objections.  Had they done so then they would have learned the 

material facts before they threw the stones.  They would have learned that the settlement 

comports with the law of the Third Circuit as well as CAFA’s provisions concerning class action 

settlement agreements (even assuming it were a coupon settlement, which it is not).  They would 

also have learned that the settlement agreement was achieved despite difficult challenges 

establishing damages on a nationwide class wide basis.  Indeed, this Settlement not only ends the 

unlawful practice at issue, but it provides economic relief now; the alternative of continued 

litigation promises only additional cost, delay, and uncertainty.    

The Objectors fail to acknowledge the risks of further litigation, and fail to set forth a 

valuation of the claims of the Class that would support a finding that the relief provided in the 

Settlement is unfair.  Tellingly, with the exception of the Ohio Objectors, the Objectors also fail 

to suggest any alternative proposal that would have provided any real value to class members, 

and merely argue, without specifics, that a better deal could have been reached.  Maybe in the 

abstract that is true—as it would be for every settlement.  But all settlements are compromises.  

So too here. 

II. BACKGROUND    

D. The Litigation and Settlement Negotiations 

                                                 
4 Indeed the Court, at the hearing on Preliminary Approval, mentioned the possibility of looking 
at the usage of Credits in determining a reasonable fee.  Class Counsel agrees with the Court. 
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This class action alleges that Defendant operated WTSO.com, a “wine flash-site” that 

sells bottles of wine on the Internet, which are often advertised at steep discounts.  Plaintiffs are 

individuals who have purchased wine from Defendant via WTSO.com.  Through the website, 

WTSO employed a scheme under which Plaintiffs and consumers were induced into purchasing 

wines from WTSO because of the fabricated advertised original prices and percentage discounts 

on wines when, in fact, there were no such discounts or the discounts were  markedly 

exaggerated by WTSO.    

Counsel for the Parties worked expeditiously to resolve this litigation with the goal of 

securing relief, including meaningful injunctive relief, for Plaintiffs and the Class in an efficient 

manner. Beginning in the Fall 2015, Class Counsel engaged in extensive investigatory efforts 

into Defendants’ pricing practices on the WTSO.com website and continued these efforts until 

entering into an agreement in principle to resolve the litigation. ECF 47-1. 

For a full year and a half, from the start of the investigation until the entry into this 

Agreement, Class Counsel obtained no discovery from WTSO. During that timeframe, all of the 

information, including the basis for the factual predicate of the inflated “Original Prices,” and of 

the WTSO advertised offers and the wines at issue in the case, was developed and advanced 

exclusively through Class Counsel’s efforts. Class Counsel engaged in an exhaustive 

investigation, as fully laid out in the Declaration of Oren Giskan (“Giskan Decl.”).  ECF 47-1, ¶ 

5(a-i).  In addition, Class Counsel conducted research into Jonathan H. Newman (a Defendant 

later dismissed without prejudice) and his privately held company, Newman Wine & Spirits. 

Many of the wine offerings at issue in this litigation had a connection to Newman and Newman 

Wine & Spirits. After this comprehensive research and investigatory work, Plaintiffs filed their 

Class Action Complaint against Defendants on March 15, 2016.  ECF 1.  Defendants vigorously 
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defended the litigation from its inception. Defendants Ashburn and WTSO served extensive pre-

motion letters as a precursor to a motion to dismiss, and Newman’s counsel served Rule 11 

sanctions letters. Over the next two months, Class Counsel expended substantial time in 

responding both (a) initially to WTSO’s and Newman’s letters, and (b) subsequently to WTSO’s 

motion to dismiss the Complaint, which was served and filed in April 2016 and fully briefed and 

submitted by June 2016. Class Counsel’s work in opposing WTSO’s motion to dismiss 

encompassed extensive legal research into both statutory and case law, review of the facts Class 

Counsel had gathered in preparing the Complaint, and the drafting of the opposition papers. 

After careful consideration of, and significant research into, the letters exchanged with 

Newman’s counsel, Class Counsel determined in May 2016 to dismiss Newman as a Defendant 

without prejudice and with a tolling agreement in place, as the Complaint’s allegations stood 

firmly against the remaining Defendant. 

On December 7, 2016, the Court granted in part, and denied in part Defendants’ motion 

to dismiss or, in the alternative, to strike. ECF 26. Specifically, the Court upheld Plaintiffs’ New 

Jersey Consumer Fraud Act claims relating to the allegedly fabricated “Original Prices” for wine 

exclusively sold by WTSO, but dismissed, with leave to amend, the claims relating to the 

exaggerated “Original Prices” for wines offered by other retailers. The Court noted, however, 

that Plaintiffs’ consumer fraud and fraud claims survived by a “slim margin.”  The Court also 

denied WTSO’s motion to dismiss Plaintiffs’ breach of contract claims, but dismissed Plaintiffs’ 

unjust enrichment claims, since there was a contractual relationship between Plaintiffs and 

WTSO.  The Court also dismissed Plaintiffs’ New Jersey Truth-in-Consumer Contract Warranty 

and Notice Act claims without prejudice, with the right to replead. (Id.) 
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After the Court’s ruling on WTSO’s motion to dismiss, the Parties agreed to try to frame 

a resolution that recognized the risks to both sides.  The Parties first met on January 18, 2017 to 

discuss settlement. Following that meeting, the Parties agreed to mediation, and subsequently 

selected the Honorable Dennis Cavanaugh (retired U.S. District Judge) as the mediator. The 

Parties participated in an all-day mediation on March 24, 2017. Although progress was made, a 

settlement was not reached, and Class Counsel continued to research and draft the Amended 

Complaint for service and filing in the event a settlement was not achieved.  

The Parties continued to negotiate and an agreement in principle was reached on April 

27, 2017.  Following the agreement in principle, the Parties drafted a settlement agreement (the 

“Settlement Agreement”). This was a lengthy process and involved the resolution of numerous 

disputed issues. Prior to execution of the Settlement Agreement, counsel for Plaintiffs conducted 

confirmatory discovery to ensure the accuracy of the representations made by Defendant during 

the settlement negotiations. Defendant provided information requested by Plaintiffs’ Counsel and 

produced witnesses for Plaintiffs’ Counsel to question. Counsel for Plaintiffs executed the 

Settlement Agreement only after they were satisfied that the representations made during 

negotiations were true, and they determined that the Settlement was fair based on the information 

provided by Defendant. On November 8, 2017, the Court heard argument on the Parties’ joint 

motion for preliminary approval of the Settlement. Following the hearing, on November 10, 

2017, the Parties’ filed revised Settlement papers.  The sole purpose of the revisions was to 

ensure that satisfactory notice to Class Members was achieved.  The Court  granted preliminary 

approval of the Settlement on November 16, 2017. (ECF 44.) 

B. The Terms of the Settlement  
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 The Settlement provides substantial economic benefits to the Class.  The economic 

benefit depends upon the price of the wine Class Members originally purchased. 

1.         For every bottle of Settlement Wine listed on Exhibit A to the Settlement 
Agreement purchased for $12.99 or less for which no prior refund was given, the 
Class Member will receive a Credit of $1.75. 

 
2.         For every bottle of Settlement Wine listed on Exhibit A purchased during the 
 Class Period for $13.00 to $18.99 for which no prior refund was given, the Class 
 Member will receive a Credit of $2.00. 
 
3.         For every bottle of Settlement Wine listed on Exhibit A purchased during the 

Class Period for $19.00 or greater for which no prior refund was given, the Class 
Member will receive a Credit of $2.25. 

 
4.         For every bottle of Settlement Wine listed on Exhibit B to the Settlement 

Agreement purchased as an individual offering (not as part of a combination 
package of different wines) during the Class Period for $19.99 or less for which 
no prior refund was given, the Class Member will receive a Credit of $ 0.50. 

 
5.         For every bottle of Settlement Wine listed on Exhibit B purchased as an 

individual offering (not as part of a combination package of different wines) 
during the Class Period for $20.00 or greater for which no prior refund was given, 
the Class Member will receive a Credit of $ 0.75. 

 
6.         For every other bottle of Settlement Wine purchased during the Class Period for 

which no prior refund was given, the Class Member will receive a Credit of $ 
0.20. 

 
ECF 43, at 8; ECF 83-1, at 1. 

The total value of available Credits is approximately $10.8 million.  The foregoing 

credits may be used in increments of $2.00 per bottle for new purchases of wine from WTSO 

during the 18 month Redemption Period. If Class Members do not use up their Credits, they will 

receive a check for their remaining Credits up to a total of $500,000. 

In addition to these cash and Credit benefits, WTSO has agreed to cease the unlawful 

practices that formed the subject matter of the Complaint, an act which is in itself a quantifiable 

economic benefit. 
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C. Preliminary Approval and Class Notice 

On November 16, 2017, the Court granted preliminary approval.  Pursuant to the Court’s 

Order granting preliminary approval, Notice to Settlement Class Members was provided in 

accordance with the Notice Plan, which this Court found to be the “best notice practicable under 

the circumstances,” and consistent with the requirements of due process.  (ECF 44, ¶ 12.)  The 

Declaration of Danielle Merrill (“Merril Decl.”), and Supplemental Declaration of Ms. Merrill 

(“Merrill Supp. Decl.”), filed concurrently herewith, discuss in detail the implementation of that 

Notice Plan and dissemination of the Class Notice. As already noted, only three objections (from 

five objectors properly before the Court) were filed and only 34 Settlement Class Members 

opted-out of the Settlement. 

LEGAL ARGUMENT 

I. THE SETTLEMENT IS FAIR, REASONABLE AND ADEQUATE, AND 
SHOULD BE APPROVED  

Rule 23(e) requires a determination by the district court that the proposed settlement is 

“fair, reasonable and adequate.”  Fed. R. Civ. P. 23(e); In re Warfarin Sodium Antitrust Litig., 

391 F.3d 516, 534 (3d Cir. 2004).  There is a strong judicial policy in favor of resolution of 

litigation before trial particularly in “class actions and other complex cases where substantial 

judicial resources can be conserved by avoiding formal litigation.”  In re CertainTeed Corp. 

Roofing Shingle Prods. Liab. Litig., 269 F.R.D. 468, 484 (E.D. Pa. 2010) (quoting Ehrheart v. 

Verizon Wireless, 609 F.3d 590, 595 (3d Cir. 2010)); see also In re General Motors Corp. Pick-

Up Truck Fuel Tank Products Liability Litig., 55 F.3d 768, 784 (3d Cir. 1995) (“The law favors 

settlement, particularly in class actions and other complex cases where substantial judicial 

resources can be conserved by avoiding formal litigation.”).  The Ehrheart court held: 
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This presumption is especially strong in ’class actions and other complex cases 
where substantial judicial resources can be conserved by avoiding formal 
litigation.’ GMC Truck, 55 F.3d at 784. The strong judicial policy in favor of class 
action settlement contemplates a circumscribed role for the district courts in 
settlement review and approval proceedings. . . . Settlement agreements are to be 
encouraged because they promote the amicable resolution of disputes and lighten 
the increasing load of litigation faced by the federal courts [and] the parties may 
also gain significantly from avoiding the costs and risks of a lengthy and complex 
trial. 

Ehrheart, 609 F.3d at 594-95; see also Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 1314 n.16 (3d 

Cir. 1993). 

Settlements enjoy a presumption that they are fair and reasonable when they are the 

product of arm’s length negotiations conducted by experienced counsel who are fully familiar 

with all aspects of class action litigation.  See, e.g., GMC Trucks, 55 F.3d at 785; Sullivan v. DB 

Invs., 667 F.3d 273, 320 (3d Cir. 2011) (en banc); Gates v. Rohm & Haas Co., 248 F.R.D. 434, 

439, 444 (E.D. Pa. 2008) (stressing the importance of arm’s length negotiations and highlighting 

the fact that the negotiations included “two full days of mediation”); Bredbenner v. Liberty 

Travel, Inc., 2011 WL 1344745, at *10 (D.N.J. Apr. 8, 2011) (“A class settlement is entitled to 

an ‘initial presumption of fairness’ when ‘(1) the negotiations occurred at arm’s length; (2) there 

was sufficient discovery; (3) the proponents of the settlement are experienced in similar 

litigation; and (4) only a small fraction of the class objected.’”) (quoting GM Trucks, 55 F.3d at 

785); see also MANUAL FOR COMPLEX LITIGATION, FOURTH § 21.641 (2004). 

A fair, reasonable and adequate settlement is not necessarily an “ideal settlement.”  A 

settlement is, after all, “a compromise, a yielding of the highest hopes in exchange for certainty 

and resolution.”  In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450, 534 

(D.N.J. 1997), aff’d, 148 F.3d 283 (3d Cir. 1998) (citations omitted).  As one court has noted: 

[T]he court’s intrusion upon what is otherwise a private consensual agreement 
negotiated between the parties to a lawsuit must be limited to the extent necessary 
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to reach a reasoned judgment that the agreement is not the product of fraud or 
overreaching by, or collusion between, the negotiating parties, and that the 
settlement, taken as a whole, is fair, reasonable and adequate to all concerned . . . 
The proposed settlement is not to be judged against a hypothetical or speculative 
measure of what might have been achieved by the negotiators. 

*  *  * 

Neither the district court nor this court is empowered to rewrite the settlement 
agreed upon by the parties.  We may not delete, modify, or substitute certain 
provisions of the consent decree.  Of course, the district court may suggest 
modifications, but ultimately, it must consider the proposal as a whole and as 
submitted.  Approval must then be given or withheld. . . . In short, the settlement 
must stand or fall as a whole. 
 

Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615, 625, 630 (9th Cir. 1982); see also In re 

Am. Family Enters., 256 B.R. 377, 421 (D.N.J. 2000) (“Significant weight should be attributed 

‘to the belief of experienced counsel that the settlement is in the best interest of the class.’”); In 

re Cendant Corp. Sec. Litig., 109 F. Supp. 2d 235 (D.N.J. 2000), aff’d, 264 F.3d 201 (3d Cir. 

2001).  

The Third Circuit has adopted a nine-factor test to determine whether a settlement is 

“fair, reasonable, and adequate.”  The elements of this test – known as the “Girsh factors” – are: 

(1) the complexity and duration of the litigation; (2) the reaction of the class to the 
settlement; (3) the stage of the proceedings; (4) the risks of establishing liability; 
(5) the risks of establishing damages; (6) the risks of maintaining a class action; 
(7) the ability of the defendants to withstand a greater judgment; (8) the range of 
reasonableness of the settlement in light of the best recovery; and (9) the range of 
reasonableness of the settlement in light of all the attendant risks of litigation. 
 

GM Trucks, 55 F.3d at 785 (citing Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975)).  “These 

factors are a guide and the absence of one or more does not automatically render the settlement 

unfair.”  Am. Family, 256 B.R. at 418.  The Settlement meets each of these factors as well as the 

requirements of CAFA, and thus, should be approved. 

A. The Girsh Factors Weigh in Favor of Approval 
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1. The Complexity, Expense, and Duration of Continued Litigation 
 
The first Girsh factor is whether the settlement avoids a lengthy, complex and expensive 

continuation of litigation.  This factor “captures the probable costs, in both time and money, of 

continued litigation.”  In re Cendant Sec. Corp. Litig., 264 F.3d 201, 233-34 (3d Cir. 2001) 

(internal quotation marks omitted).  “Where the complexity, expense, and duration of litigation 

are significant, the Court will view this factor as favoring settlement.”  Bredbenner v. Liberty 

Travel, Inc., 2011 WL 1344745, at *11 (D.N.J. Apr. 8, 2011).  This factor undoubtedly weighs in 

favor of settlement.   

Here, due to the factual and legal complexities involved in this case, continued litigation 

would have been vigorously contested by Defendants, and would necessarily be expensive and 

time-consuming.  See GM Trucks, 55 F.3d at 812 (concluding that lengthy discovery and ardent 

opposition from the defendant with “a plethora of pretrial motions” were facts favoring 

settlements, which offer immediate benefits and avoid delay and expense).  

The Settlement was agreed to relatively early in the litigation, so relief is being provided 

to the Class in an expeditious manner.  Had the case proceeded to discovery and a potential trial, 

there would have been substantial costs involved with document production and review, 

depositions, and experts.  Moreover, there was obviously no guarantee of success for the Class.  

It is certainly true that Defendants’ sales practices were deceptive, as is comprehensively 

outlined in Professor Campeau’s report and reflected by the applicable law.  WTSO advertised 

wine as  having previously been sold at a non-existent “Original Price” and being offered at a 

substantial “discount” from that non-existent price, making it appear that consumers were getting 

a far better deal than they actually were.  This tactic is called reference pricing, and there is little 

academic debate (DOJ’s Statement of Interest notwithstanding) that this type of sales practice is 
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deceptive and causes consumers harm.  But proving the deceptive practice was never the real 

challenge here.   

Class Counsel’s challenge would have been proving damages on a classwide basis.  

There were hundreds of different wines offered at different prices during the Class period.  As 

the Court recognized in its Opinion on Defendants’ motion to dismiss, the Court was obliged to 

take the facts pleaded in Plaintiffs’ complaint as true, but it would be a different matter 

establishing class-wide damages at trial.  (Op. at 22-23; 25).   Plaintiffs have numerous ways to 

do this but none are guaranteed. 

However, most significantly, all litigation is time-consuming and class litigation is 

particularly so.  As described above, there would have been extensive and expensive discovery 

(of WTSO and of numerous third parties who produced the wine) and experts, as well as 

contested class certification proceedings (and probably appeals), and likely dispositive motions, 

all of which require time by the Parties to brief and for the Court to decide.  Trial would involve 

extensive pretrial motions involving complex questions of law and fact, and the trial itself would 

be lengthy and complicated.  See Warfarin Sodium, 391 F.3d at 536 (finding the first Girsh 

factor to weigh in favor of settlement after three years of litigation); Weis v. Mercedes-Benz of 

North America, 899 F. Supp. 1297, 1301 (D.N.J. 1995) (approving settlement that was the 

“result of an arm’s length negotiation between two very capable parties” and where “Mercedes 

was prepared to contest this class action vigorously.”)  Post-trial motions and appeal would 

further delay resolution and increase costs.  Warfarin Sodium, 391 F.3d at 536 (“it was inevitable 

that post-trial motions and appeals would not only further prolong the litigation but also reduce 

the value of any recovery to the class”); In re Merck & Co., Inc. Vytorin ERISA Litig., 2010 WL 

547613, at *7 (D.N.J. Feb. 9, 2010) (noting that additional costs associated with trial of multi-
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district class action and the delayed recovery for the class weighs in favor of settlement).  Even if 

Plaintiffs were successful, Defendant would undoubtedly appeal an adverse judgment, adding 

further time to a final resolution of this matter if it were litigated.   

Under all of the circumstances, a certain result now, rather than an uncertain result in the 

future, weighs in favor of approval of the Settlement.   

2. The Reaction of the Class to the Settlement 
 

Contrary to certain Objectors’ ill-motivated speculation, the Class has spoken in a clear 

and unequivocal voice.  This is an excellent settlement providing relief that the Class wants.  

Thus far, over 38,000 Class members, or more than 15% of the Class, have submitted claims 

forms to receive Credits upon approval of the Settlement.  This is an outstanding result. 

Thus, the second Girsh factor, which “attempts to gauge whether members of the class 

support the Settlement,” In re Prudential Insurance Co. America Sales Practice Litigation, 148 

F.3d 283, 318 (3d Cir. 1998), strongly supports approval.  In order to properly evaluate it, “the 

number and vociferousness of the objectors” must be examined.  GM Trucks, 55 F.3d at 812.  

Given the overall effectiveness of the post-card notice program, which reached the vast majority 

of Settlement Class Members (Merrill Decl. ¶¶ 5-7) (ECF 64), before taking into account the 

email notice to all Class Members, the fact that, to date, there have been only 34 requests for 

exclusion and only three objections from five actual class members (properly before the Court) 

is a strong indicator that the Settlement is fair, reasonable and adequate.  See, e.g., Cendant, 264 

F.3d at 234-35 (affirming trial court decision that class reaction was “extremely favorable,” 

where 478,000 notices were sent, four objections were made, and 234 class members opted out); 

infra at 25 n.10.   
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Under Girsh, such a small number of exclusions and objections favor approval of a class 

action settlement agreement.  See Bell Atlantic, 2 F.3d at 1314 n.15 (silence is “tacit consent” to 

settlement).  A “paucity of protestors . . . militates in favor of the settlement,” id. at 1314; 

Stoetzner v. U. S. Steel Corp., 897 F.2d 115, 119 (3d Cir. 1990) (objections by 29 members of a 

class comprised of 281 “strongly favors settlement”); Prudential, 962 F. Supp. at 537 (small 

number of negative responses to settlement favors approval); Weiss, 899 F. Supp. at 1301 (100 

objections out of 30,000 class members weighs in favor of settlement).5  Indeed, courts routinely 

approve settlements in which there is a much greater objection or opt-out response.  E.g., 

Marshall v. Nat’l Football League, 787 F.3d 502, 513-14 (8th Cir. 2015) (affirming settlement 

approval even though more than 2,000—or almost 10%—opted out and 19 class members filed 

objections). 

 In this case, the extremely limited negative response by Class Members to the Settlement 

reflects overwhelming support from the Class and evinces the quality and value of the 

Settlement.  What is equally telling to the Class’s opinion regarding the merits of the Settlement 

is the strong class participation rate.  While the DOJ and Objectors paint a fully-imagined 

portrait of a case designed to benefit the lawyers at the expense of the Class, the reverse is true.  

The response rate of over 15% of the Class is far in excess of the 2% response rate posited by 

                                                 
5  See also Careccio v. BMW of N. Am. LLC, 2010 WL 1752347, at *4 (D.N.J. Apr. 29, 
2010) (“Case law in this Circuit holds that a small number of objections is strong evidence that 
the settlement is fair and reasonable. . . . In Varacallo v. Mass. Mutual Life Ins. Co., 226 F.R.D. 
207, 251 (D.N.J. 2005), Judge Linares held where .06% of class members opted out of the 
settlement before him, and .003% raised objections, these results were ‘extremely low’ and 
favored approval of the settlement.”) (citations omitted). 
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some Objectors.6  Moreover, as of today, more than $3 million in Credits have been claimed, 

equaling27% of the maximum credits.  We are hopeful that, in light of the clear, unequivocal 

expression of support by WTSO’s customers, the Objectors and DOJ will reconsider their 

position and align their interests with those of the consumers – the people they are supposed to 

be advocating for. 

3. The Stage of the Proceedings 
 
The stage of the proceedings and the amount of discovery completed is another factor 

that courts consider in determining the fairness, reasonableness and adequacy of a settlement.  

GM Trucks, 55 F.3d at 785; Girsh, 521 F.2d at 157.  “This factor considers the degree of case 

development accomplished by counsel prior to settlement.”  Bredbenner, 2011 WL 1344745, at 

*12.  “Through this lens . . . courts can determine whether counsel had an adequate appreciation 

of the merits of the case before negotiating.”  GM Trucks, 55 F.3d at 813. “While the type and 

extent of discovery taken are relevant to the propriety of a settlement, settlements reached early 

are still favored.” In re Lucent Techs., Inc. Sec. Litig., 307 F. Supp. 2d 633, 644 (D.N.J. 2004) 

“‘Even settlements reached at a very early stage and prior to formal discovery are appropriate 

where there is no evidence of collusion and the settlement represents substantial concessions by 

both parties. . . . Indeed, courts in this district have approved settlements while the case was in 

the pre-trial stage and formal discovery had not yet commenced.’”  Beneli v. BCA Fin. Servs., 

Inc., 2018 WL 734673, at *11 (D.N.J. Feb. 6, 2018) (citation omitted).  “[T]he question is not 

whether the parties have completed a particular amount of discovery, but whether the parties 

                                                 
6  We acknowledge that Credits claimed does not equal Credits redeemed.  The latter will 
not be known until the end of the Redemption Period, which runs for 18 months from the date 
the Credits are issued. 
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have obtained sufficient information about the strengths and weaknesses of their respective cases 

to make a reasoned judgment about the desirability of settling the case on the terms proposed or 

continuing to litigate it.”  In re Educ. Testing Serv. Praxis Principles of Learning & Teaching, 

Grades 7-12 Litig., 447 F. Supp. 2d 612, 620-21 (E.D. La. 2006). 

Here, as discussed above, Class Counsel engaged in lengthy and comprehensive 

investigative efforts and extensive informal discovery that continued well after the filing of the 

Class Action Complaint.  Gisken Decl. ¶¶ 11-13, ECF 48.  The parties engaged in a full day of 

mediation, and litigated the Defendants’ motion to dismiss, which the Court denied in part (but 

by a slim margin), and drafted an amended complaint for filing in case settlement was not 

achieved.  Id. ¶ 17.  These efforts propelled early settlement discussions. Id. ¶ 18.  The parties 

reached an agreement to settle the cases at a point when they had an adequate understanding of 

the legal and factual issues surrounding the case. See Skeen v. BMW of N. Am., LLC, 2016 WL 

4033969, at *15 (D.N.J. July 26, 2016) (parties had adequate appreciation of merits where they 

“reached their settlement after (a) the Court ruled on a motion to dismiss the first amended 

complaint, . . . filed a second amended complaint, . . .and . . . engaged in a full-day mediation 

with the Honorable Theodore Katz (Ret.)”); Saint v. BMW of N. Am., LLC, 2015 WL 2448846, at 

*10 (D.N.J. May 21, 2015) (adequate appreciation existed where “case ha[d] been litigated for 

over two years,” “the parties participated in productive, good-faith mediation before Judge 

Hughes,” “Class Counsel had conducted their pre-suit investigation and had briefed their 

opposition to Defendant's motion to dismiss,” and “the parties engaged in informal discovery”); 

In re NeuStar, Inc. Sec. Litig., 2015 U.S. Dist. LEXIS 165320, at *8 (E.D. Va. Dec. 8, 2015) 

(applying Jiffy Lube factors in approving settlement, stating that “although the ‘settlement was 

reached relatively early in the litigation, it was reached only after the Settling Parties vigorously 
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contested a motion to dismiss‘”) (quoting In re MicroStrategy, Inc. Sec. Litig., 148 F. Supp. 2d 

654, 664 (E.D. Va. 2001)). 

As a result of the thorough investigation and the efforts of Class Counsel, Plaintiffs were 

able to achieve a prompt resolution of this action. This prompt resolution was in the best interests 

of the Settlement Class.  Courts have recognized that the prompt resolution of a matter is in the 

best interest of the class, particularly in circumstances such as this one. See Beneli, 2018 WL 

734673, at *11 (“Courts in this Circuit frequently approve class action settlement despite the 

absence of formal discovery.”) (citing cases); Brown v. China Integrated Energy Inc., 2015 WL 

12712081, at *6 (C.D. Cal. Aug. 19, 2015) (approving settlement where the risks and costs of 

continued litigation would be significant); Grannan v. Alliant Law Grp., P.C., 2012 WL 216522, 

at *6 (N.D. Cal. Jan. 24, 2012) (approving settlement where “further litigation . . . would be time 

consuming, complex, and expensive”); Glass v. UBS Fin. Servs., Inc., 2007 WL 221862, at *15 

(N.D. Cal. Jan. 26, 2007) (“Class counsel achieved an excellent result for the class members by 

settling the instant action promptly.”), aff'd, 331 Fed. Appx. 452, 457 (9th Cir. 2009); Horn v. 

Bank of Am., N.A., 2014 WL 1455917, at *4 (S.D. Cal. Apr. 14, 2014) (approving settlement 

reached while motion to dismiss was pending and before discovery commenced); Gates, 248 

F.R.D. at 444 (granting preliminary approval of settlement reached before discovery on the 

merits); Thomas, 2002 WL 1773035, at *5 (granting preliminary approval of settlement where 

there was “no reference to any formal discovery”). 

4. The Risks of Establishing Liability 
 
This factor should be considered to “examine what potential rewards (or downside) of 

litigation might have been had class counsel decided to litigate the claims rather than settle 

them.”  Cendant, 264 F.3d at 237 (quoting GM Trucks, 55 F.3d at 814).  “By evaluating the risks 
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of establishing liability, the district court can examine what the potential rewards (or downside) 

of litigation might have been had class counsel elected to litigate the claims rather than settle 

them.”  GM Trucks, 55 F.3d at 814.  “The inquiry requires a balancing of the likelihood of 

success if the case were taken to trial against the benefits of immediate settlement.”  In re Safety 

Components, Inc. Sec. Litig., 166 F. Supp. 2d 72, 89 (D.N.J. 2001).   

Although Class Counsel believe that the claims presented in this litigation are strong, 

they are experienced counsel who understand that the “the risks surrounding a trial on the merits 

are always considerable.”  Weiss, 899 F. Supp. at 1301.  Defendant has already zealously 

defended against these Plaintiffs’ claims, and would surely continue to do so if the case 

continued.  The Settlement  presents the Class with real relief now.  The risks the Class faced in 

the future include the potential denial of class certification, the granting of summary judgment, 

and loss at trial.  Notwithstanding the Court’s ruling denying WTSO’s motion to dismiss on 

questions of liability, Plaintiffs still faced significant risks in proving liability on the merits at 

trial, a factor that weighs in favor of approval.7  Indeed, one only need to review the Court’s 

opinion to fully comprehend that the risks here were real.  Counsel should not be vilified for 

taking those risks to heart and crafting an outstanding settlement nevertheless.  

                                                 
7    See, e.g., Doe v. Rider Univ., 2018 WL 466225, at *16 (D.N.J. Jan. 17, 2018) (indicating 
difficulty of establishing ascertainable loss:  under Rule 9(b), “plaintiffs must set forth 
allegations sufficient to show those losses are causally connected to defendant’s alleged 
conduct. . . . It is not sufficient to make conclusory or broad-brush allegations regarding 
defendant’s conduct; plaintiff must specifically plead those facts”); Lilly v. Jamba Juice Co., 
2015 WL 2062858, at *3 (N.D. Cal. May 4, 2015) (fact that “Defendants’ liability . . . would 
hinge on a factual determination of whether ‘reasonable consumers were likely to be deceived by 
Defendants’ . . . representations’ . . . weighs in favor of approval”); Mladenov v. Wegmans Food 
Markets, Inc., 308 F.R.D. 127, 131 (D.N.J. 2015)  (noting that Third Circuit in Marcus v. BMW 
of North America, LLC, 687 F.3d 583, 607-08 (3d Cir. 2012), “highlighted how class 
certification may be inappropriate for certain CFA claims because a key element [of 
ascertainable loss] is what the consumer ‘expected’ of the product prior to purchasing it”). 
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5. The Risks of Establishing Damages 
 
“Like the fourth factor, ‘this inquiry attempts to measure the expected value of litigating 

the action rather than settling it at the current time.’”  Cendant, 264 F.3d at 238.  The court looks 

at the potential damage award if the case were taken to trial against the benefits of immediate 

settlement.  Prudential, 148 F.3d at 319.  In Warfarin Sodium, the trial court found that the risk 

of establishing damages strongly favored settlement, observing that “[d]amages would likely be 

established at trial through a ‘battle of experts,’ with each side presenting its figures to the jury 

and with no guarantee whom the jury would believe.”  In re Warfarin Sodium Antitrust Litig., 

212 F.R.D. 231, 256 (D. Del. 2002), aff’d 391 F.3d 516, 537 (3d Cir. 2004).  Similarly, in 

Cendant, the Third Circuit reasoned that there was no compelling reason to think that “a jury 

confronted with competing expert opinions” would accept the plaintiff’s damages theory rather 

than that of the defendant, and thus the risk in establishing damages weighed in favor of approval 

of the settlement.  Cendant, 264 F.3d at 239.  The same is true here.  See Sabol v. Hydroxatone 

LLC, 2013 WL 6154432, at *21 (D.N.J. Nov. 22, 2013) (risk of proving damages factor weighed 

in favor of approval where NJCFA element of ascertainable loss, which required that plaintiffs 

prove economic harm, “would most likely require dueling expert testimony” and hence plaintiffs 

would face “risk of failing to convince jury”). 

6. The Risks of Maintaining the Class Action through Trial 
 
Because the prospects for obtaining certification have a great impact on the range of 

recovery one can expect to reap from the class action, GM Trucks, 55 F.3d at 817, the Court 

must measure the likelihood of obtaining and maintaining a certified class if the action were to 

proceed to trial.  Girsh, 521 F.2d at 157.  Class Counsel believe that this case is wholly 

appropriate for class certification in the litigation context.  However, there is always a risk that a 
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Court would find this action not suitable for class certification.  Further, even if class 

certification were granted in the litigation context, class certification can always be reviewed or 

modified before trial, so “the specter of decertification makes settlement an appealing 

alternative.”  Dewey v. Volkswagen of Am., 728 F. Supp. 2d 546, 585 (D.N.J. 2010).  Finally 

even if a class is certified, there is no guarantee that Plaintiffs would prevail at trial.  In other 

words, class litigation is inherently uncertain and subject to many twists and turns.  As such, 

where, as “[h]ere, the Class had yet to be certified and there is no guarantee of success, . . . the 

risks favor settlement.” Beneli, 2018 WL 734673, at *12 (citation omitted). 

Indeed, one can convincingly argue that the risk of certification being denied is even 

greater in a relatively low value consumer case such as this.  Such cases generally present 

challenges securities and antitrust cases do not, including choice-of-law and other obstacles to 

establishing class-wide damages.  These challenges can be and have been overcome, but that 

does not make them easier.  The Class seems to agree that the a definite resolution now is a 

favorable outcome in light of these risks. 

7. Defendant’s Ability to Withstand Greater Judgment 
 
 This factor considers whether the defendant could withstand a judgment for an amount 

considerably greater than the Settlement.  Cendant, 264 F.3d at  240.  This factor also weighs in 

favor of settlement.  Even though WTSO generates millions of dollars of revenue annually, it 

operates on a relatively thin profit margin, which, as explained below, is one of the reasons that 

use of Credits is limited to a maximum of $2.00 per bottle of wine.  WTSO is not a large-scale 

retailer and, as a consequence, its ability to withstand a judgment far in excess of the monetary 

loss it faces as the result of the Settlement is a further consideration in support of this Settlement. 

Thus, while it is profitable, it is unlikely that WTSO could withstand a judgment for 
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considerably more than the $3 million in Credits already claimed, and certainly not more than the 

maximum benefit of the Settlement, over $10 million, if all possible Credits were claimed.  Once 

again, this factor points out the disconnect between the Objectors and the actual facts. 

8. Reasonableness of the Settlement in Light of the Best Possible 
Recovery And All Attendant Risks Of Litigation 

 
The final two Girsh factors are the reasonableness of the settlement in light of the best 

possible recovery, and all the attendant risks of litigation.  In this case, these two factors go 

together and support approval of this Settlement and its benefits.  This Settlement offers real 

economic benefits to Class Members. Among the issues in this case were (1) establishing a 

damages theory for quantifying the economic harm for wines offered at a non-existent “Original 

Price” but sold at a “discount” from that price, and (2) applying that damages theory on a 

classwide basis by common evidence. 

Against this background, these Girsh factors weigh in favor of the Settlement because the 

Settlement provides a known and certain economic benefit to the Class when there were issues 

with proving damages on a classwide basis, which, in turn, would have potentially negated any 

recovery at all by the Class. 

B. The Relevant Prudential and Baby Products Factors Also Support Settlement 

 The Third Circuit has articulated other factors that can be relevant to the evaluation of 

some, but not all, class settlements.  In Prudential, the Third Circuit identified several additional 

factors that “are illustrative of additional inquiries that in many instances will be useful for a 

thoroughgoing analysis of a settlement’s terms.”  In re Pet Food Product Liability Litigation, 

629 F.3d 333, 350 (3d Cir. 2010).  Those factors are the following: 

[1] [T]he maturity of the underlying substantive issues, as measured by 
experience in adjudicating individual actions, the development of scientific 
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knowledge, the extent of discovery on the merits, and other factors that bear on 
the ability to assess the probable outcome of a trial on the merits of liability and 
individual damages; the existence and probable outcome of claims by other 
classes and subclasses; [2] the comparison between the results achieved by the 
settlement for individual class or subclass members and the results achieved—or 
likely to be achieved—for other claimants; [3] whether class or subclass members 
are accorded the right to opt out of the settlement; [4] whether any provisions for 
attorneys’ fees are reasonable; and [5] whether the procedure for processing 
individual claims under the settlement is fair and reasonable. 

Prudential, 148 F.3d at 323.  Although not all of the Prudential factors are relevant to approval 

of the proposed Settlement, those that are weigh in favor of final approval.  First, Class Counsel 

has a thorough understanding of the business practices of Defendant at issue. As discussed 

above, Class Counsel conducted an extensive investigation of the factual predicates for 

Plaintiffs’ claims, and is aware of the complexity and risks inherent in a trial on the merits.  

Second, all individual Settlement Class Members are being treated fairly, and all who complete 

the simple Verification Form will receive Credits based on their purchases during the Class 

Period.  Third, as discussed above, Settlement Class Members were provided with robust notice 

and were provided with the opportunity to opt-out, which only 34 individual Class Members did.  

(Merrill Supp. Decl. ¶ 2.)  Fourth, though Class Counsel believes the fees requested are 

reasonable, they will defer consideration of their fee request until the end of the Redemption 

Period.8  Fifth, the process for completing the Verification Form is simple and straightforward 

and Settlement Class Members had ample time to seek assistance, if necessary, to complete that 

form. 

                                                 
8  Because Class Counsel is not aware of other individuals, classes, or subclasses asserting 
similar claims against Defendant, Plaintiffs submit that the Prudential factors calling for 
comparison to other such claimants are not relevant to the analysis of the proposed Settlement in 
this matter. 
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 Finally, the Third Circuit added an additional factor in In re Baby Prods. Antitrust Litig., 

in which it examined the degree to which a proposed settlement provided a “direct benefit” to the 

class.  708 F.3d 163, 174 (3d Cir. 2013); see also McDonough v. Toys R. Us, Inc., 80 F. Supp. 3d 

626, 650-51 (E.D. Pa. 2015) (discussing Baby Products factor).  Here, Class Members that 

complete the Verification Form and do not request exclusion receive a direct benefit from the 

Settlement.   

D. The Proposed Settlement Satisfies CAFA Law on Coupon Settlements 

Both the DOJ and the State Attorneys Generals argue that the proposed Settlement and 

fee request fail to satisfy CAFA’s requirements governing coupon settlements.  As an initial 

matter, because the Settlement now provides for a cash option and Class Members have always 

been permitted to choose from an array of Defendant’s products, this case does not involve a 

coupon settlement that is subject to heightened scrutiny under CAFA or the strictures of that law.  

See Cody v. SoulCycle Inc., 2017 WL 6550682, at *7 (C.D. Cal. Oct. 3, 2017) (“Because class 

members here may elect the ‘Cash Option’ or keep the ‘cash-equivalent’ of the reinstated 

classes, without spending any money of their own or receiving any ‘discount,’ this Settlement is 

not a ‘coupon settlement’ and therefore not subject to CAFA’s limitations on contingent fees.”); 

Williamson v. McAfee, Inc., 2017 WL 6033070, at *1 (N.D. Cal. Feb. 3, 2017) (“But this is not 

a coupon settlement, since class members had the option to receive cash instead of value 

certificates, even though they received certificates by default.”); Lee v. Enter. Leasing Co.-W., 

2015 WL 2345540, at *3 (D. Nev. May 15, 2015) (same). 

Even assuming that the proposed Settlement were a coupon settlement within the 

meaning of CAFA, there is no bright-line rule holding that coupon settlements are ipso facto 

anathema and can never be approved as fair, adequate, and reasonable.  David v. Am. Suzuki 
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Motor Corp., 2010 WL 1628362, at *7 n.12 (S.D. Fla. Apr. 15, 2010) (citation omitted); see also 

Knapp v. Art.com, Inc., 2017 WL 6884387, at *1-4 (N.D. Cal. Aug. 22, 2017) (approving class 

settlement arising from defendant’s advertised discounted prices for art and that provided class 

members with “voucher” valid for 18 months for purchases of art from defendant’s website).   

 Moreover, even assuming that CAFA’s coupon settlement law applies, the argument that 

Plaintiffs’ counsel’s requested fee is improper under CAFA because it fails to have any 

connection with the value of the credits awarded to Class Members is wrong.  Under case law in 

the Third Circuit, Plaintiffs have satisfied this requirement because, even assuming this were a 

coupon case, Class Counsel has (1) satisfied the relevant factors, and (2) deferred its fee request 

until the claims administration process is complete.9  Moreover, as will be exhaustively detailed 

when the fee application is made, the entire panoply of relief provided to the Class more than 

justifies the agreed upon fee, no matter the metric applied.   

II. THE OBJECTIONS ARE WITHOUT MERIT AND SHOULD BE  
 OVERRRULED 
 

                                                 
9 See generally Dungee v. Davison Design & Dev., Inc., 2016 WL 9180448, at *2 (D. Del. Feb. 
16, 2016) (basing fee request under CAFA on value of “total claims submitted and processed to 
date . . . . CAFA provides that if attorneys’ fees are based on the value of coupons, the 
calculation must be based on: (1) the actual value of the coupons; and (2) only the value of the 
coupons actually issued”), vacated on other grounds, 674 F. App'x 153 (3d Cir. 2017); Martina 
v. L.A. Fitness Intern., LLC, 2013 WL 5567157, *9 (D.N.J. 2013) (approving coupon settlement 
under Girsh factors and approving fee based on percentage of all coupons rather than percentage 
of coupons redeemed (and using lodestar cross-check) despite noting that “a strict reading of 
CAFA would compel the Court to deny counsel's fee request, based as it is on the total value of 
the Settlement fund and not only on those coupons that have been redeemed”); Rougvie v. 
Ascena Retail Grp., Inc., 2016 WL 4111320, at *30 (E.D. Pa. July 29, 2016) (“Applying 
[CAFA], we will award a lodestar with a multiplier to the actual benefit now. The [CAFA] 
‘forecloses using the value of all of the coupons made available to the class as a basis for the 
percentage award, insisting instead upon a percentage of the coupons claimed by the class...’”) 
(emphasis in original) (footnote omitted). 
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 As indicated above, the vast majority of the Class Members have neither objected to nor 

excluded themselves from the Settlement.  The Court received and docketed eight unique 

objections (one of which was from three class members), see ECF 46, 49, 50, 52, 57, 60, 55, 61, 

64, and an additional two were sent to Counsel but not docketed.  Objectors “bear the burden of 

proving any assertions they raise challenging the reasonableness of [the] class action settlement.”  

In re CertainTeed Fiber Cement Siding Litig., 303 F.R.D. 199, 216 (E.D. Pa. 2014) (citation 

omitted).  None of the objections—only three of which are properly before the Court—

demonstrates that the Settlement is not fair, adequate and reasonable. 10 

A. Response to Statement of Interest of the United States 

 As an initial matter, DOJ’s objection to the Settlement (“DOJ Statement”) should be 

rejected or given insignificant weight because (1) DOJ lacks any basis to object here; and (2) 

DOJ’s arguments constitute an ideologically-based objection to an imagined Class settlement 

rather than the specific attributes of this Settlement. 

 

                                                 
10   Only three of the objections (one filed jointly by objectors Hansen, Sasnauskas, and Ryan 
Russell (ECF 55-1), one filed by Ryan Radia (ECF 57), and another by Patrick Taylor (ECF 60), 
involved submission of a Verification Form with the administrator.  See Merrill Supp. Decl. ¶  3, 
Ex. B.   The remaining  objections (from Kendall Cox (ECF 46), Edward Duckett, William 
James (ECF 49), Steven Mayer (ECF 50), Sean O’Keefe, and Mari Stull (ECF 52) do not.  See 
Merrill Supp. Decl. ¶ 3, Ex. B.  And there is no indication that objectors Duckett and O’Keefe 
timely filed their objections with the Clerk of the Court by February 16th, as required.  As such, 
these six objections should be disregarded since the objectors lack any interest in the Settlement 
or attorneys’ fees request and thus lack constitutional or prudential standing to challenge the 
Settlement. See McDonough, 80 F. Supp. 3d at 638 n.12 (citing cases); City of Livonia 
Employees' Ret. Sys. v. Wyeth, 2013 WL 4399015, at *1 (S.D.N.Y. Aug. 7, 2013); In re Mercury 
Interactive Corp. Sec. Litig., 2011 WL 826797, at *2 n.2 (N.D. Cal. Mar. 3, 2011) (“Because 
neither Mr. Delluomo nor the Orloffs submitted a claim in this case, they lacked standing to 
object to the settlement.”) (citing cases); In re WorldCom, Inc. Sec. Litig., 388 F. Supp. 2d 319, 
340 (S.D.N.Y. 2005); cf. Huyer v. Van de Voorde, 847 F.3d 983, 985-88 (8th Cir. 2017) (failure 
to file proof of claim deprives class member of Article III standing). 
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1. DOJ Lacks Standing To Object and its Objection is Biased and 
Antagonistic Towards Class Members’ Interests  
 

Rule 23(e)(5) provides that only class members may object to a proposed class 

settlement.  Contrary to DOJ’s argument, courts have held that governmental bodies lack 

standing to lodge objections filed under the pretense that CAFA affords them the right to do so.  

See In re Am. Int'l Grp., Inc. Sec. Litig., 916 F. Supp. 2d 454, 462 (S.D.N.Y. 2013) (“Even were 

CAFA to apply here, the Court finds that CAFA’s provisions create no new standing authority 

that would empower the NYAG to file its concerns to the Settlement Objector. That CAFA does 

not affect standing is clear from the plain text, which states that “[n]othing in this section shall be 

construed to expand the authority of, or impose any obligations, duties, or responsibilities upon, 

Federal or State officials.”) (citing 28 U.S.C. § 1715(f)); In re Oil Spill by Oil Rig Deepwater 

Horizon in Gulf of Mexico, on April 20, 2010, 910 F. Supp. 2d 891, 943 (E.D. La. 2012) (“The 

Gulf States do not acquire standing under CAFA’s notification provision, 28 U.S.C. § 1715. This 

statute simply requires notification; it does not create standing that a state official otherwise 

lacks.”) aff’d, 739 F.3d 790 (5th Cir. 2014); In re Budeprion XL Marketing & Sales Litig., 2012 

WL 4322012, *4 (E.D. Pa. 2012) (although “CAFA affords states a right to be notified of class 

action settlements,” “[t]he statute says nothing . . . of granting [governments] a right to be heard 

on . . . class action settlement[s]”); Esslinger v. HSBC Bank Nevada, N.A., 2012 WL 5866074, at 

*7 (E.D. Pa. Nov. 20, 2012) (“because the AGs are not Class members, they do not 

have standing to object to the settlement.”) (citing Fed. R. Civ. P. 23(e)(5)”).  The rule and the 

case law thus doom DOJ’s ill-considered venture here. 
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Nothing DOJ cites changes this analysis.  In particular, neither 28 U.S.C. § 517 nor 28 

U.S.C. § 1715 confer standing on DOJ.11  As noted in In re Am. Int'l Grp., Inc. Sec. Litig., 

although such notice is required, the statute does not create or expand the right to intervene: 

“‘[n]othing in this section shall be construed to expand the authority of, or impose any 

obligations, duties, or responsibilities upon, Federal or State officials.’” 916 F. Supp. 2d at 462 

(quoting 28 U.S.C.A. § 1715(f)).12  There are also no “interests of the United States,” 28 U.S.C. 

                                                 
11  DOJ suggests that its right to object can be inferred from the right to receive notice of 
settlements under CAFA and CAFA’s legislative history, DOJ Statement at 2, but such a right 
cannot be inferred.  Where, as here, Rule 23(e)(5) is specific as to who can object, it controls 
over the more general CAFA provision requiring notice to the government (which does not 
mention a right to object).  See generally In re Udell, 454 F.3d 180, 186 (3d Cir. 2006) 
(“a more specific provision governs over a more general statute when there is a conflict between 
the two”). DOJ’s arguments also improperly imply that Rule 23(e)(5) has been repealed by 
implication in the absence of clear congressional intent.  See generally  In re Gen. Motors Corp. 
Engine Interchange Litig., 594 F.2d 1106, 1135 n.250 (7th Cir. 1979) (“Although Congress 
unquestionably has the power to supersede any federal rule either in its entirety or in particular 
types of civil actions, we think that the proper rule of construction is that the Congressional 
intent to repeal a federal rule must be clearly expressed before the courts will find such a 
repeal.”); id. (finding that neither Magnuson-Moss Act nor its legislative history “clearly 
manifest[] Congress’ intent to supersede Rule 23(e)”). 
 
12  DOJ selectively cherry picks language in CAFA’s legislative history which simply states 
that “[t]he Committee believes that notifying appropriate state and federal officials of proposed 
class action settlements will provide a check against inequitable settlements in these cases” and 
“will also deter collusion between class counsel and defendants to craft settlements that do not 
benefit the injured parties.”  S. Rep. 109-14, 35, 2005 U.S.C.C.A.N. 3, 35.  See DOJ Statement, 
at 2-3.  But that language does not convey a right to object to settlements.  The policy is to check 
abuses through the obligation to report, not through an unstated right to object.  DOJ essentially 
asks that such a right to object be inferred, which is wrong.  Its interpretation conflicts with (1) 
the plain and unambiguous language of  28 U.S.C.A. § 1715(f), and Rule 23(e)(5), which are 
more specific as to this issue, and (2) legislative history of CAFA contradicting DOJ’s 
interpretation.  See S. Rep. 109-14, 35, 2005 U.S.C.C.A.N. 3, 35 (“The state and federal officials 
are not required to take any affirmative action once they receive the proposed settlement 
according to new section 28 U.S.C. § 1715(f); nor does this section expand their current 
authority in any respect.”); id. at 28 (“Nothing in this section creates an affirmative duty for 
either the state or federal officials to take any action in response to a class action settlement. 
Moreover, nothing in this section expands the current authority of the state or federal officials.”). 
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§ 517, at stake in the application of state consumer fraud laws and state common laws, and DOJ 

identifies none.  See Brawer v. Horowitz, 535 F.2d 830, 834-35 (3d Cir. 1976) (“explicit 

limitation [in § 517] is that the interests of the United States be at stake.”).  “[I]t is not the 

province of the government to interfere in any mere matter of private controversy between 

individuals . . . .”  In re Debs, 158 U.S. 564, 586 (1895). At least one court has also held that 28 

U.S.C. § 517 affords the United States no authority to file a statement of interest.  United States 

v. Salus Rehab., 2017 WL 1495862, at *1 (M.D. Fla. Apr. 26, 2017).  DOJ’s argument that it has 

an interest here, and its suggestion that it “litigates” these types of claims, is belied by the fact 

that it has refrained from bringing, under its own regulations, enforcement actions for the exact 

type of consumer fraud alleged in this case.  See infra at 29-30.  Moreover, DOJ has identified no 

interest of class members or Defendant that is not already adequately protected by counsel for 

Plaintiffs and Defendant and by the Court.  Cf. Loughner v. University of Pittsburgh, 260 F.3d 

173, 178 (3d Cir. 2001) (“The District Court has a positive and affirmative function in the fee 

fixing process, not merely a passive role.”).  As such, DOJ plainly lacks standing.  

DOJ’s Statement of Interest should also be rejected given its apparent bias and its 

antagonism towards consumers.  DOJ’s Statement appears to be based on little more than an 

ideological hostility to collective litigation.  This is not the forum for airing such grievances.  

DOJ’s Statement does not reasonably explain the government’s views of the laws and the facts, 

but instead simply presents its own self-serving and imagined set of facts to further an 

ideological crusade against class actions.  Indeed, DOJ’s arguments are in fact adverse to the 

interests of the Class Members here, which are the chief interests at stake.  By way of 

illustration, DOJ’s Statement in part argues that the class members suffered no harm, their claims 

are “meritless,” and that the Court should reject the settlement.   ECF 58, at 1, 2, 17.  The DOJ is 
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wrong, particularly with respect the harm done to class members.  Indeed, class members 

suffered the exact harm that New Jersey’s consumer fraud laws proscribe.  See, e.g., Furst v. 

Einstein Moomjy, Inc., 182 N.J. 1, 20 (2004) (“It is a deceptive practice under the Act for a 

retailer to artificially inflate the price for an item of merchandise for the purpose of advertising 

the item at a large reduction.”). 

DOJ’s position is thus one that favors an alleged deceptive practice at the expense of 

consumers, despite coming as it does from the DOJ’s Consumer Protection Branch.13  Although 

DOJ asserts (DOJ Statement, at 14) that the “process seems designed to stymie consumers and 

prevent them from redeeming their coupons,” the reverse is true.  Only if this Court accepts the 

flawed rationale propounded by the DOJ will Class Members be denied the benefits provided by 

the Settlement Agreement – benefits already claimed (albeit provisionally), with a value of over 

$3,000,000.   

DOJ’s position here also scales the heights of hypocrisy given that the federal 

government historically has buried its head in the sand when it comes to these type of claims 

under its own laws.  In this regard, the Federal Trade Commission has guidelines to police 

reference pricing fraud.  See 16 C.F.R. § 233.  Nonetheless, for the past almost fifty years, the 

federal government has refused to bring enforcement actions to remedy such fraud.   See David 

Adam Friedman, Refining Advertising Regulation, 49 Conn. L. Rev. 837, 867 (2017) (“The FTC 

has not enforced this type of claim [i.e., fictitious pricing] as a basis for a deceptive-practices 

                                                 
13  It appears as though the DOJ coordinates its perspective on class actions with the 
conservative-leaning Competitive Enterprise Institute, which also objected to the Settlement.  
See https://www.reuters.com/article/legal-us-otc-doj/doj-signals-new-interest-in-policing-class-
action-settlements-idUSKCN1G42NI (last visited Mar. 9, 2018).  As such, DOJ’s objection has 
all of the earmarks of an ideologically-based attack on class actions and class action lawyers. 
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action since the 1960s”); David Adam Friedman, Reconsidering Fictitious Pricing, 100 Minn. L. 

Rev. 921, 922 n.6, 924-27 (2016) (noting that FTC discontinued enforcement of fictitious pricing 

in 1970).  It is truly bizarre that, given these federal guidelines and the apparent enforcement 

void, DOJ would cast aspersions on the parties’ proposed settlement in this case.  

Under such circumstances, even if it has standing to object, the DOJ’s views should be 

disregarded or given insignificant weight. 

2. DOJ’s Substantive Arguments Are Divorced From Reality 

The actual facts of the case, as well as the Court’s opinion, highlight the substantive 

errors in DOJ’s Statement.     

a.  DOJ Ignores Precedent Governing Class Action Settlements,  This 
Court’s Opinion, and Other Applicable Law 
 

 DOJ first argues that Plaintiffs fail to show that any actual consumer fraud or harm 

occurred here, and that, instead, this case is about forcing corporate defendants to pay ransom to 

settle a frivolous lawsuit.  Statement, at 1, 7.  This is silly.  For all its anti-class action hyperbole,  

DOJ ignores that whether Plaintiffs have proven that consumer fraud or harm actually occurred 

here is irrelevant.  See Cendant, 264 F.3d at 299 (“one of the benefits of a full settlement is the 

avoidance of a determination of the merits”); id. at 299 (citing Cotton v. Hinton, 559 F.2d 1326, 

1330 (5th Cir.1977) (“It cannot be overemphasized that neither the trial court in approving 

the settlement nor this Court in reviewing that approval have the right or the duty to reach 

any ultimate conclusions on the issues of the fact and law which underlie the merits of the 

dispute.”)); Aliano v. Joe Caputo & Sons – Algonguin, Inc., 2012 WL 8719734 (N.D. Ill. July 6, 

2012) (“Because the very point of compromise is to avoid determining unsettled issues and the 
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waste and expense of litigation, the Court does not ‘decide the merits of the case or resolve 

unsettled legal questions.’”) (quoting Carson v. Am. Brands, 450 U.S. 79, 88 n.14 (1981)).   

Even were the ultimate merits relevant, DOJ ignores, entirely, the fact that Defendant was 

engaged in a deceptive marketing scheme.  DOJ essentially contends that consumers willingly 

paid the price WTSO was asking for the wine in question, they got the wine they ordered, and 

thus there can be no fraud or harm.   But the Court, in its December 7, 2016 Opinion regarding 

the New Jersey Consumer Fraud Act (“NJCFA”) and common law fraud, rejected this very 

position:   

To adequately plead ascertainable loss under the benefit-of-the-bargain theory, a 
plaintiff must allege “(1) a reasonable belief about the product induced by a 
misrepresentation; and (2) that the difference in value between the product 
promised and the one received can be reasonably quantified.’  Smajlaj v. 
Campbell Soup Co., 782 F. Supp. 2d 84, 99 (D.N.J. 2011).  ‘[T]here is no 
requirement that the product actually be defective or deficient in any other way 
than that it is not what was promised.’  Id. 

 
In addition, New Jersey’s consumer fraud laws require only that the deception at issue 

have a capacity to mislead the average consumer, see Suarez v. E. Int'l Coll., 428 N.J. Super. 10, 

33 (App. Div. 2012), or that the defendant commit an unconscionable business practice—broadly 

defined as a “lack of good faith, honesty in fact and observance of fair dealing,” Galli v. Key 

Motorcars, LLC, 2012 WL 1605222, at *7 (N.J. Super. Ct. App. Div. May 9, 2012).  New Jersey 

law further prohibits the specific type of consumer fraud alleged here.  See N.J.A.C. 13:45A–9.6 

(prohibiting reference (or fictitious) pricing). 

In this case, the allegations of Defendant’s deception include the contention that, because 

of a fabricated “Original Price” for many of the wines at issue, Plaintiffs were not getting a 

discounted wine with a value of the “original price,” but only a wine with a value no greater than 

the price as sold and perhaps even less.  As a consequence, the Court found that Plaintiffs’ “fraud 
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or deceptive practice” was adequately pled, and that, albeit “by a slim margin, Plaintiffs have 

adequately pled ascertainable loss and damages for purposes of the NJCFA and fraud claims.”  

(Opinion, at 23.).   DOJ ignores these standards and rulings by arguing that no deception 

occurred  because class members received the products they ordered at prices they agreed to.   

DOJ Statement, at 1, 7.  It completely fails to address the fact that the WTSO’s practice had a 

capacity to mislead and was an unconscionable business practice under New Jersey law.   

b. DOJ Ignores Decades of Academic Literature Regarding The 
Harm Caused by Reference Pricing 

 
DOJ also ignores that its own anti-reference pricing regulation, 16 C.F.R. § 233, as well 

as decades of literature explaining the demonstrable harm caused by reference pricing, address 

the harm at issue here.  As is conclusively demonstrated in the Report of Dr. Larry Compeau, 

Ph.D,14 reference pricing, i.e., using another “regular” price to use as a comparison to the seller’s 

price, has a great influence on consumers and in this case demonstrates the consumer fraud at 

issue. See infra at 33-34 & n.15.  The comparison price (e.g., “Original Price”, “compare at”, 

“MSRP”) is reasonably used by consumers to discern whether they are getting a good deal, and it 

is used by sellers to try to induce consumers to purchase a product by making consumers think 

they are getting a good deal.  However, when the reference price is non-existent, such as 

WTSO’s “Original Price,” consumers are deceived because they are given a false sense of value 

for the product.  The Consumer Protection Branch of the DOJ should, assuredly, be aware of this 

accepted fact. 

In sum, Plaintiffs may establish ascertainable loss by being denied the benefit-of-the- 

bargain, namely, that even though they received the bottles of wine depicted in the offer, they did 

                                                 
14 See Declaration of James E. Cecchi (“Cecchi Decl.”), Exh. C. 
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not get what they bargained for, i.e., wine with the significantly higher value as advertised in the 

“Original Price.”   

3. DOJ Ignores That The Settlement Provides Real Economic Relief 

 DOJ asserts that the claims lack a basis in consumer harm and further avers that 

Defendant’s “marketing practices harmed consumers at no more than some de minimus level.”  

DOJ Statement, at 1.  This contention is just wrong.  Even were the ultimate merits relevant here, 

as the academic literature explains and as New Jersey law and Dr. Campeau confirms, reference 

pricing with respect to non-existent “regular” prices is deceptive because it gives the consumer a 

false sense of value to the purchase.15  This is not a matter of “no harm, no foul.”  DOJ also 

asserts that the settlement offers Defendant a “promotional opportunity” and a “marketing tool” 

(DOJ Statement, at 11), wholly ignoring that the Settlement publicizes that Defendant is 

resolving claims asserting that it fraudulently and deceptively utilized false “Original Prices” and 

false discounts off those “Original Prices” to induce customers to purchase wines.  Although 

                                                 
15 Reference pricing “suggests a monetary worth” that influences purchasing decisions; 
“consumers value products perceived as high quality that are available at low prices,” and “the 
lower the selling price relative to the internal reference price, the larger the perceived value.” 
Dhruv Grewal & Larry D. Compeau, Comparative Price Advertising: Informative or Deceptive?, 
11 J. of Pub. Pol'y & Mktg. 52, 52-54, 55-56 (Spring 1992); see also N.J.A.C. 13:45A–9.6 
(prohibiting reference (or fictitious) pricing). “[R]esearch suggests that an advertisement 
containing a reference price and a sale price is more effective in influencing consumer 
perceptions of price and value than an advertisement containing only a sale price,” and that “[b]y 
creating an impression of savings, the presence of a higher reference price enhances subjects' 
perceived value and willingness to buy the product.” Id. at 52-54. Here, WTSO represented that 
goods were of a particular standard, quality, or grade, when they were of another, by telling 
Class Members its wine was worth a certain amount of money. Courts interpreting 
similar consumer protection statutes have held that a purchaser who buys a product in reliance on 
the seller’s misrepresentations as to its value—in this case, WTSO’s assurance that its wine was 
worth a certain value—suffers “an obvious economic injury as a result of the deception” because 
the “expectations about the product [they] just purchased is precisely that it has a higher 
perceived value.” Hinojos v. Kohl's Corp., 718 F.3d 1098, 1106 (9th Cir. 2013).  
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DOJ may assert that Plaintiffs received the exact bottle of wine that they ordered, Defendant’s 

scheme was to induce those purchases by fabricating the value of those bottles and the purported 

discount off the value, or “Original Price” of those wines.  Any conclusion other than that such 

alleged practices harm innocent consumers has the practical effect of immunizing the sort of 

deceptive pricing scheme that WTSO was alleged to have engaged in.  Encouraging lying is not 

good consumer protection policy.  In fact, as a result of the lawsuit, WTSO ceased using the term 

“Original Price,” the centerpiece of the scheme alleged in the Complaint  This business practice 

change – in and of itself – is a victory for consumers and has real economic benefit, a value DOJ 

ignores. 

 DOJ’s Statement of Interest suggests that coupon settlements are per se illegal and also 

wrongly asserts that Class Members are provided “coupons, in the form of rebate codes, of very 

limited value” or “extremely limited value” (DOJ Statement at 1).  The Statement goes on to 

aver (id. at 2) that the $2 per bottle utilization of coupons is “unreasonably small,” “of such little 

value (id. at 9), or a “miniscule discount” (id. at 17), and that the process for redemption requires 

“jump[ing] through unnecessary hoops” (id. at 2).  These points highlight DOJ’s 

misunderstanding of the facts. 

First, the maximum credit of $2 per bottle is in large part dictated by New Jersey law, 

which prohibits selling alcohol at below cost.  WTSO sells at a low profit margin, so the $2 per 

bottle discount is intended to avoid running afoul of New Jersey law.  More to the point, though, 

is that the utilization of a $2 credit per bottle offers a significant discount on the regular cost of a 

bottle of wine.  For example, utilization of the $2 credit on a $15 bottle of wine results in a 

discount of 13.3%.  Contrary to the DOJ Statement (id. at 3), the Settlement provides something 

profoundly greater than the “little practical value” DOJ attributes to the Settlement.  In addition, 
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as discussed above, this Settlement is not a coupon settlement, but even if it were, such 

settlements are not per se improper.  See Silver v. LA Fitness Int'l, LLC, 2013 WL 5429293, at *4 

(E.D. Pa. Sept. 27, 2013) (fact that coupon settlement will result in repeat customers for 

defendant “not necessarily an evil concept, . . .the majority of district courts within the Third 

Circuit that has considered coupon settlements after General Motors has approved them”); 

Radosti v. Envision EMI, LLC, 717 F. Supp. 2d 37, 54-56 (D.D.C. 2010).16  In any event, the 

verification and redemption process (which is not complicated) results in the entirety of Credits 

being emailed to Class Members’ in the form of a Code, to then be utilized on future purchases.  

This is not a situation in which a Class Member is constrained to use one coupon on one 

purchase occasion, nor is it difficult to claim the credits.  

When assessing the merits of this case, one must also consider that wine is not a big-

dollar occasional purchase of a durable good, like a pickup truck, as in In re General Motors 

Corp. Pick-Up Truck Fuel Tank Products Liability Litigation, 55 F.3d 768, 785 (3d Cir. 1995), 

or replacement windows, as in Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 2014).  Wine at this 

price-point is a consumable.  It is here today and gone tomorrow, when consumers will buy more 

and repeat. A large portion of WTSO’s customer bases consists of repeat customers. Further, 

unlike pickup trucks or replacement windows, a purchasing decision to pay $15 or $20 for a 

                                                 
16  In fact, objector Radia’s counsel has previously argued that coupon settlements can be 
appropriate.  See In re Subway Footlong Sandwich Mktg. & Sales Practices Litig., 316 F.R.D. 
240, 248 (E.D. Wis. 2016) (“at the fairness hearing, Frank’s counsel suggested that the 
settlement fund could be administered as a coupon settlement . . . rather than cash . . . coupons 
could be distributed at the point of sale”), rev’d on other grounds, 869 F.3d 551 (7th Cir. 2017); 
In re: Sw. Airlines Voucher Litig., 2013 WL 6406084, at *3 (N.D. Ill. Dec. 6, 2013) (“Attorney 
Frank replied . . . that [his client] Mr. Markow does not object to the presence of coupons in 
the settlement per se”).  
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bottle of wine from WTSO is fundamentally different from paying tens of thousands of dollars 

for a pickup truck or replacement windows.    

 Each Class Member who completes the simple Verification Form will receive Credits 

ranging from 0.20 to $2.25 for each bottle purchased during the Class Period.  Many Class 

members will receive hundreds of dollars in Credits.  Though Credits are not transferable (DOJ 

Statement, at 11), they may be used to buy wine for others.17  Additionally, there are no other 

programs in place that provide Credits or coupons for WTSO other than what is provided by the 

Settlement, so there is no competition in utilizing the Credits. It also is certain that Credits will 

be used based on the fact that $3 million in Credits have been claimed to date. 

While DOJ speculates (DOJ Statement, at 14) that Class Members will have difficulty 

completing the Verification Forms, the Form is actually straightforward and simple, and the facts  

contradict DOJ’s conjecture. This form merely requires Class Members to enter identifying 

information from the Notice, confirm that the pre-populated information on the Form is correct, 

and list any refunds they have received (if any) that are not pre-populated on the Form.  The 

Settlement Website also allows Class Members who do not have the codes from the Notice to 

complete a Verification Form.  Moreover, the Claims Administrator and Class Counsel have 

assisted any Class Members who have had any issues completing the Form. Only those Class 

Members who (1) were not located in WTSO’s records, (2) failed to confirm they are 21 or 

older, and/or did not sign the forms were asked to submit a corrected form. 

 DOJ also argues (DOJ Statement, at 13) that the value of the Credits is less than face 

value because their use is restricted to “Redemption Wines.”  This rests on an incomplete 

                                                 
17  Credits may now also be converted to cash pursuant to the Amendment agreed to by the 
Parties. 
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understanding of the case.  WTSO has promised to make available, on a monthly basis, at least 

30 “current offers,” and at least 250,000 bottles or Redemption Wines available for purchase, 

and during the eighteen month Redemption Period (per the Amendment agreed to by the Parties), 

at least 700 “current offers” and at least 6 million bottles of Redemption Wines.  That is hardly 

“restricted” but instead ensures the Class members will have a wide selection of a variety of 

wines to redeem their Credits.18 

 The Settlement also provides relief to Class Members who live in states to which 

Defendant cannot ship, providing a cash payment constituting 50% of the value of the Credits.  

Contrary to the DOJ’s position (DOJ Statement, at 6 and 12) that the Settlement places an undue 

burden on Class Members who live in states to which WTSO does not ship to figure out that they 

are entitled to cash, the opposite is true.  Class Members in those states must be aware that 

WTSO does not ship to their states. To the extent they do not, they will not be able to purchase 

wine from WTSO but will know to contact WTSO for their cash payment.  In any event, the 

number of states is small (attested to by the State Attorneys General Amici Brief, page 8 n.3).    

Finally, DOJ complains (DOJ Statement, at 14) that the average person would have to 

buy 22 bottles of wine to fully utilize their Credits.  That is not a lot of wine over a year and a 

half, averaging .8 bottles a month.  For a consumer interested in wine (as WTSO’s customers 

are) this is a very small amount.  Indeed, most WTSO customers purchase in 4-bottle increments 

in order to receive free shipping.  That would work out to be only six orders of wine during the 

claims period for DOJ’s hypothetical average person to use their Credits.  Of course, a high 

                                                 
18 DOJ also asserts (DOJ Statement, at 7) that the parties fail to explain how they calculated the 
$10.8 million total Credits available to Class Members in the Settlement.   The figure was arrived 
at by multiplying the number of bottles of each wine sold during the Class Period by the 
appropriate per bottle credit for that wine. Had they asked, we would have gladly explained this. 
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amount of Credits allocated to Class Members is indicative of a frequent wine purchaser – one 

who is likely to purchase significant quantities of wine.  8/10th of a bottle per month and six 

orders of wine in a year and a half is not a daunting obstacle to obtaining full relief for a frequent 

buyer. 

4. DOJ’s Objections to Attorneys’ Fees  Lacks Merit 

 DOJ constructs what can only be described as a house of cards in its assertion that the 

agreed-upon attorneys’ fees either (a) are unsupportable because the Class Members are not 

entitled to anything because the causes of action in the lawsuit are profoundly weak if not 

entirely non-existent, or (b) are inequitable given the limited value or purportedly close to 

worthless recovery available to and utilized by the Class.  DOJ Statement, at 7.  As stated, the 

take rate already far surpasses the rates utilized by DOJ, thus demonstrating the propriety of the 

initial attorneys’ fee cap.   

 Of equal significance, Defendant changed its practices as a result of the lawsuit, a fact 

that creates significant value for Class Members.  In Rougvie v. Ascena Retail Group, Inc., 2016 

WL 411320 (E.D. Pa. 2016), the court stated that the “parties did not specifically value the 

injunctive relief leaving us unable to ascribe a dollar value, but we find the agreed ending of the 

alleged misleading advertising shortly after this case began has value if only to put an end to the 

continuing claims.” Id. at *28; see also Silver, 2013 WL 5429293, at *4 (upholding coupon 

settlement where “the non-monetary relief of [defendant] agreeing to revise its practices and 

notification procedures will be of significant value” to class members); First State Orthopaedics 

v. Concentra, Inc., 534 F. Supp. 2d 500, 522 (E.D. Pa. 2007) (“court is persuaded that 

the settlement cures many of the objectionable practices complained of by the plaintiffs and 

provides real benefits to the class despite the absence of any monetary payment”).  
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 Similarly, Defendant eliminated its “Original Price” description for all wines at the 

beginning of November 2016 and thereby halted that vital aspect of the alleged deceptive and 

fraudulent pricing scheme at issue in the lawsuit and cut off such claims arising after that date.  

The DOJ fails to address this material aspect of the results obtained because of the lawsuit. 

 DOJ further argues that any payment of fees to Class Counsel should be deferred until the 

value of the redeemed Credits is known.   Class Counsel agrees to this process as the Court aptly 

suggested at the Preliminary Approval hearing.  See Rougvie, 2016 WL 4784121, at *2 (E.D. Pa. 

Sept. 12, 2016) (where majority of “consideration is available through redeemed vouchers, 

[court] deferred a fee award based on a percentage of the recovery until [it] could measure the 

benefit to the Class based on redeemed vouchers for merchandise sold by Defendants”).     

B. Response to State Attorneys General Objection 

 The State Attorneys suffer from the same flaws and misconceptions that doom DOJ’s 

Statement of Interest.  Put simply, the AGs offer only a generic perspective and do not delve 

into, or otherwise analyze, the very real benefits provided to the Class. 

1. Benefits to the Class 

 As stated, the actual value of the relief provided to the Class is significant and substantial, 

and not, as asserted (Amici Brief, at 4-9), unnecessarily restrictive or requiring a difficult claims 

process.  Even to the extent that the Settlement constitutes “a package deal” as asserted (id. at 9-

10),  namely, that Defendant is interested only in its “bottom line” or how much the Settlement 

will cost it, the numbers already accumulated demonstrate that the Class Members have claimed 

more than $3 million of Credits.  It is easy to scoff at this number but none of these AGs are 

running a small business with a low profit margin.  Defendant’s bottom line will be significantly 

impacted by utilization of these Credits, with significantly lower net revenues as a result.  While 
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the exact numbers will not be known for some time, the preliminary data establishes that this is 

not a settlement with minimal redemption, but a significant participation rate that distinguishes 

this case from the case law that analyzes wholly distinguishable settlements, wholly 

distinguishable redemption rates, and a fortiori, what certainly will be wholly distinguishable 

usage rates. 

 Moreover, the argument that the credits are less valuable because WTSO is not a general 

retailer like Walmart or Amazon (Amici Brief, at 6) misses the mark and demonstrates a lack of 

understanding of WTSO’s business.  First, $2 off is $2 off, regardless of whether the money is 

being spent at a general retailer like Walmart or at an online specialty retailer like WTSO.  But 

WTSO has no brick and mortar retail establishment and, as a consequence, is able to reduce 

operating costs, but that does not turn a $2 discount from WTSO into a $1.00 value because the 

Credits cannot be used to purchase general merchandise.  WTSO offers one product and one 

product alone – wine – and it attracts a unique consumer interested in purchasing that one 

product from the website.  Make no mistake, however, as the Attorneys General did in their 

Amici Brief by depicting the opportunities for redemption as limited:  the wine world consists of 

thousands of different wines, varieties, and brands.    

 That the WTSO site is special is proven by the number of Class Members, close to a 

quarter million, who have utilized WTSO.com and purchased wine.  As stated, the Settlement 

ensures that Class Members will be able to utilize their Credits on approximately 6 million 

bottles of wine to be offered during the Redemption Period.  Those wines will almost certainly 

cover the spectrum of red, white and rose wines, sparkling wines, New World wines (North 

America, South America, Australia, New Zealand and South Africa), Old World wines (France, 

Italy, Spain, and Germany, for example), as gleaned from WTSO.com offers during the Class 
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Period.  And, as the Class Members are well aware, those offers will be from diverse regions in 

the New and Old Worlds, and include all major wine varietals and grapes (for example, cabernet 

sauvignon, pinot noir, syrah, merlot, chardonnay, sauvignon blanc, riesling, nebbiolo, sangiovese 

and zinfandel).   

 The Class Members in this Settlement are precisely the type of consumers who do not 

shop for wine on Amazon or at Walmart, even if those retailers sold wine, but instead seek out a 

site that fulfills their specialized desires.  A consumer does not go to a wine store to buy a pair of 

jeans.  A consumer with a special interest in wine does not go to Target to buy wine.  It is the 

narrow purchase options on WTSO.com – wine, but a wide array of wines – that makes the site 

attractive and offers Class Members a myriad of opportunities to buy wine during the 

Redemption Period.  The settlement relief directly compensates these consumers who have 

overwhelmingly voted in favor of the settlement. 

2. Attorneys’ Fees 

 As with the DOJ Statement of Interest, the State Attorney’s General also depict the 

Settlement as overwhelmingly benefitting Class Counsel while providing little to Class 

Members. (AG Brf. at 1-2, 11.) In fact, Class Members almost certainly will recoup far in excess 

of the attorneys’ fee allocation, particularly in light of the take rate to date that far exceeds even 

the highest rate cited by the Attorneys General (AG Brf. at 8-9.) (claim filing rates of 0.25% to 

2% and noting that rates rarely exceed 7%).  This Settlement, however, is already over 15% and 

certainly will grow if permitted to proceed.  The notion that the fees are lopsided in relation to 

the class relief also ignores, entirely, the injunctive relief.  Here, WTSO has agreed to end the 

deceptive pricing scheme at the core of this case.  And, as discussed above, Class Counsel has 

agreed to defer a determination of fees until after the claims administration process is complete.  
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When counsel moves for fees, we will value the injunctive relief as well as provide the full claim 

rate.  On that record, the Court can make a fully informed decision as to what is appropriate. 

C. Response to Objection of Competitive Enterprise Institute and Ryan Radia 
 

1. CEI’s Biased Background 

 Another objection was filed by Competitive Enterprise Institute (“CEI”)19 on behalf of its 

employee Ryan Radia (“CEI Objection”).  CEI (along with its Center for Class Action Fairness 

(“CCAF”)) is an organization that exists for the sole purpose of objecting to and frustrating class 

actions.  It is funded by a variety of conservative organizations dedicated to abolishing collective 

litigation.   

 “‘[W]hen assessing the merits of an objection to a class action settlement, courts consider 

the background and intent of objectors and their counsel, particularly when indicative of a 

motive other than putting the interest of the class members first.’”  Dennis v. Kellogg Co., 2013 

WL 6055326, at *4 n.2 (S.D. Cal. Nov. 14, 2013) (citation omitted).  In this regard, Theodore 

Frank, the director of litigation for CEI, is no ordinary objector.  He is a professional objector20 

                                                 
19  The Competitive Enterprise Institute is a pro-business, anti-regulation think tank founded 
in 1984 by political writer Fred L. Smith, Jr.  Among its beliefs are that the free market, not 
government regulation, is the best protector of the environment and consumers.  See 
https://en.wikipedia.org/wiki/Competitive_Enterprise_Institute (last visited Mar. 9, 2018).  It 
became affiliated with the Center For Class Action Fairness, founded by Ted Frank, a notorious 
serial objector, in 2009.  https://cei.org/issues/class-action-fairness (last visited Mar. 9, 2018). 
Notwithstanding CEI’s self-congratulatory recitation of its track record, in fact, Mr. Frank has far 
more losses than wins.  See http://www.serialobjector.com/persons/67 (last visited Mar. 9, 2018).  
As discussed herein, like DOJ, CEI—of which Mr. Frank is the director of litigation—represents 
interests that are antagonist to those of the Class Members here. 
 
20  See Kumar v. Salov N. Am. Corp., 2017 WL 2902898, at *4 n.4  (N.D. Cal. July 7, 2017) 
(“Frank is an attorney employed by, and represented by, the . . . ‘CEI’ . . . ‘CCAF’ . . . Frank has 
personally objected to class action settlements at least eleven times, and CEI has done so dozens 
of times. The arguments he makes here are similar to those rejected by other courts.”) (citations 
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with an ideologically-based agenda to block class action settlements.  He has filed objections in 

dozens of other class action settlements involving corporations in the last few years.21 The 

characterization of Frank as a “professional objector” is one bestowed on him by courts and 

other lawyers, see, e.g., In Re Easysaver Rewards Litig., 2013 WL 3059131 (S.D. Cal. Jan. 18, 

2013), and reflected by his own historical actions.     

Frank has consistently and repeatedly attempted to derail settlements in dozens of class 

actions against corporations.  The evidence reflects that his ultimate aim is ideologically driven:  

to eliminate or reduce class actions against corporations, or at least to make them less attractive 

to bring.  See Lonardo, 706 F. Supp. 2d at 785 (characterizing brief filed by Frank as “long on 

ideology and short on law”).22  Frank and CEI have also previously tag-teamed with a number of 

the state attorney generals that filed the amicus brief in this case in an effort to sabotage other 

                                                                                                                                                             
omitted); Dewey v. Volkswagen of Am., 728 F.Supp.2d 546, 574-75 (D.N.J. 2010) (footnotes 
omitted) (noting that Frank has “been described as [a] ‘professional objector[]’ and [his] 
positions have not always been well-received,” and that  “‘federal courts are increasingly weary 
of professional objectors’”), rev’d on other grounds, 681 F.3d 170 (3d Cir. 2012). 
 
21   See, e.g., Blessing v. Sirius XM Radio, Inc., 507 Fed. Appx. 1 (2d Cir. 2012) (same); 
Robert F. Booth Trust v. Crowley, 687 F.3d 314 (7th Cir. 2012) (same); In re Magsafe Apple 
Power Adapter Litig., Case No. 09-1911-JW, Dkt. No. 85 (N.D. Cal. Jan. 5, 2012) (same); In re 
Online DVD Rental Antitrust Litigation (N.D. Cal.), No. 4:09-md-02029-PJH (Dkt. No. 581); 
Weeks v. Kellogg Co., 2011 U.S. Dist. LEXIS 155472 (C.D. Cal. Nov. 23, 2011); In re New 
Motor Vehicles Canadian Exp. Antitrust Litig., 2011 WL 1398485, at *3 n.22 (D. Me. Apr. 13, 
2011); Barber Auto Sales, Inc. v. United Parcel Servs., Inc., Case No. 06-4686-IPJ, Dkt. No. 166 
(N.D. Ala. Nov. 7, 2011) (same); Lonardo v. Travelers Indem. Co., 706 F.Supp.2d 766, 773, 785 
(N.D. Ohio 2010). 
 
22   See also Theodore H. Frank, Protecting Main Street from Lawsuit Abuse, Testimony 
before the S. Republican Conf. (Mar. 16, 2009), available at http://www.aei.org 
/files/2009/03/16/Frank%20testimony.pdf (last visited Mar. 7, 2014) (testifying as director of 
American Enterprise Institute Legal Center for the Public Interest, a conservative think tank, that 
“excessive tort litigation” against businesses, through class actions, damages U.S. economy in 
form of direct and indirect costs of between $600 and $900 billion per year). 

Case 1:16-cv-01452-RMB-AMD   Document 85   Filed 03/12/18   Page 55 of 68 PageID: 1040

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021720361&pubNum=0004637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021720361&pubNum=0004637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.aei.org/


45 

 

consumer class action settlements.23  He also has admitted that his goal is to establish precedent 

upon which he can rely in later cases.24  Notwithstanding his arguments that he acts on behalf of 

consumers, his only goal is to reduce attorneys’ fees in class actions to make them less 

financially tenable for class counsel, and thereby reduce their number, potency, and deterrent 

effect, to the ultimate detriment of the consumer.25  Indeed, a conservative organization, to which 

he belongs, has touted his role as a “‘leading tort-reform advocate.’”  

http://www.aei.org/scholar/ted-frank/ (last visited Mar. 7, 2014).  His partisan agenda must be 

                                                 
23  See https://cei.org/content/bi-partisan-group-attorneys-general-file-brief-supporting-cei-
challenge-proflowers (last visited Mar. 11, 2018); https://cei.org/content/thirteen-state-attorneys-
general-support-ceis-objection-google-consumer-privacy-class-action (last visited Mar. 11, 
2018). 
 
24    See A Litigator Fights Class-Action Suits, Wall Street Journal (Oct. 31, 2011), available 
at http://online.wsj.com/news/articles/SB10001424052970203554104577002190221107960 (last 
visited Mar. 5, 2014) (“Mr. Frank considers that case [In re Bluetooth Headset Products Liab. 
Litig., 654 F.3d 935 (9th Cir. 2011)], overturning a settlement fee award and settlement 
agreement,] his most significant win largely because the Ninth Circuit issued a lengthy opinion 
that will serve as ‘precedent’ to lower courts in the western U.S. will have to follow.  ‘This is 
why we’re doing this,’ he said.  ‘To generate opinions that have leverage beyond individual 
cases.’”). 

25   See generally City of Livonia Employees’ Ret. Sys. v. Wyeth, 2013 WL 4399015, at *5 
(S.D.N.Y. Aug. 7, 2013) (rejecting Frank’s argument, on behalf of objector, that counsels’ fee 
award should be reduced and noting that “[i]f this and other courts were routinely to reduce 
counsels’ fee awards to their costs, there would be considerably less incentive for counsel to 
represent plaintiffs in actions of this sort. . . . [T]he Court therefore rejects as entirely 
unreasonable her and her attorney’s dogmatic objection to counsel’s fee award in this action.”); 
Bruce D. Greenberg, Keeping the Flies Out of the Ointment: Restricting Objectors to Class 
Action Settlements, 84 St. John’s L. Rev. 949, 951 (2010) (“In at least two ways, professional 
objectors harm the class members whose interests they claim to represent. First, professional 
objectors’ almost invariably groundless objections delay the provision of relief to class members 
who, in most instances, have already waited years for resolution. Second, by feeding off the fees 
earned by class counsel who took the risk of suing defendants on a purely contingent basis, as is 
the normal practice in class actions, professional objectors create a disincentive for class counsel 
to take on such risky matters. That disincentive clashes with the public interest, repeatedly 
recognized by courts, to incentivize class counsel to handle such cases.”). 
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kept in mind.   See generally Dewey v. Volkswagen of Am., 909 F. Supp. 2d 373, 396 n.24 

(D.N.J. 2012) (“certain objectors are represented by attorneys who are in the profession of 

objecting to class action settlements, whether motivated by views of the law, ideology, or 

otherwise”); Dennis, 2013 WL 6055326, at *4 n.2 (“Many jurists and commentators bemoan that 

‘too much of the controversy in many class action litigations seems to center on the issue of 

attorneys’ fees’ and that, as a result, ‘a cottage industry has developed of professional objectors, 

where again the emphasis or at least the primary motivation is attorneys’ fees.’”) (citation 

omitted); In re Compact Disc Minimum Advertised Price Antitrust Litig., 216 F.R.D. 197, 218 

n.52 (D. Me. 2003) (“What is less frequently observed is that the process provokes into action an 

interesting group of professional objectors, who seem to have a variety of agendas, some not 

always apparent.”).   

Frank’s so-called non-profit organization, the CCAF, is an entity created by Donors 

Trust, Inc. of Alexandria, Virginia (“Donors Trust”), and one that the Radia objection 

conveniently avoids discussing.  Donors Trust, founded in 1999, has raised hundreds of millions 

of dollars from wealthy conservatives and in turn has doled out funds to strictly partisan groups, 

including CCAF, that carry out an anti-class action agenda.26  Funds supplied by Donors Trust 

                                                 
26 See http://www.motherjones.com/politics/2013/02/donors-trust-donor-capital-fund-dark-
money-koch-bradley-devos (article entitled “Exposed: The Dark-Money ATM of the 
Conservative Movement,” describing how Donor’s Trust bankrolls “the right’s” conservative 
agenda with hundreds of millions of dollars donated anonymously by wealthy contributors) (last 
visited Mar. 9, 2018); http://crooksandliars.com/karoli/donors-trust-anonymous-tax-deductible-
polic (describing Donors Trust as anonymous tax deductible “slush fund and an incubator for the 
inundation of public policy with conservative ideas on a state-by-state basis,” and listing CCAF 
as beneficiary) (last visited Mar. 9, 2018);  
https://www.democracynow.org/2013/2/19/donors_trust_little_known_group_helps (article 
entitled “Donors Trust:  Little-Known Group Helps Wealthy Backers Fund Right-Wing Agenda 
in Secret”) (last visited Mar. 9, 2018); http://desmogblog.com/who-donors-trust (“Donors Trust 
 

Case 1:16-cv-01452-RMB-AMD   Document 85   Filed 03/12/18   Page 57 of 68 PageID: 1042



47 

 

enable Frank and CEI to make a career out of carpet-bombing class action settlements 

nationwide with meritless arguments.  These objectors do not come to the Court as white 

knights. 

2. CEI’s Arguments Lack Merit 

 The ideological motive of CEI’s position is easily gleaned from its press release.  There, 

CEI intentionally misleads by asserting that Class Members will receive only a credit of between 

20 cents and two dollars that can be used to obtain a discount from WTSO.com offers.  The title 

of its press release on the CEI website is “CEI Objects to Wine Class Action Settlement that 

Only Benefits Attorneys” and the release’s content claims that the class action settlement 

“illegally awards immediate attorneys’ fees totaling $1.7 million while offering class members 

who file a claim only $0.20 to $2.00 ‘credits’ toward wine purchases on the defendant’s 

website.”  See https://cei.org/content/cei-objects-wine-class-action-settlement-only-benefits-

attorneys (last visited Mar. 9, 2018).  Not surprisingly, the professional, ideologically-motivated 

objector has it all wrong.    

 In fact, and as oft-repeated, the Settlement provides Credits ranging from $.20 to $2.25 

per bottle of wine purchased during the Class Period of more than six years—Defendant changed 

its marketing strategy following, and as a result of, Plaintiffs’ commencement of their lawsuit. 

Those Credits are aggregated and provided to each Class Member as a code upon submission of 

a Verification Form and then can be used for a period of 18 months in increments of $2 per 

bottle and, for most offers for four bottles of wine (Defendant’s standard for free shipping), 

                                                                                                                                                             
is a non-profit organization that collects funds from donors and redistributes those funds to other 
non-profit organizations that fit a set of right-wing ideological criteria”) (last visited Mar. 9, 
2018). 
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utilization of $8 in credits for the single order.  Further, one of CEI’s major complaints, that a 

Class member can’t use their credits to get a free bottle of wine, overlooks the fact that doing so 

would be illegal under New Jersey law.  

 Contrary to CEI’s false pronouncements, these benefits are substantial for Class Members 

and completely dispel the notion that only Class Counsel benefits from the Settlement.  CEI 

asserts (CEI Objection, at 1), with nothing but conjecture and speculation, that “class counsel 

will receive more than 90% of the benefit,” and further asserts that the Settlement “value 

amounts to less than $2 million, and class counsel will receive more than $1.7 million of this.”  

These numbers are invented (based upon purported average redemption rates in other cases for a 

single purchase of a single product) that have nothing to do with the facts of this case.  CEI 

computes that if the claims rate is 3.3% of the $10.8 million in Credits allocated to Class 

Members and the redemption rate is 3% of that 3.3%, the class benefit is $10,692.  Alternatively, 

in an “extraordinary” circumstance, according to CEI, if there is a 10% claims rate and a 10% 

redemption rate on the claims, the value of the Settlement to Class Member is only $108,000.  

See CEI Objection, at 19.  CEI continues by asserting (CEI Objection, at 21, 23) that “claims 

rates will almost certainly be in the low single digits” and “tiny.”  In the ideological world that 

CEI lives in, this may sound good.  It is just not true.    

Regardless of CEI’s speculation, however, the facts, as much as CEI would like to 

disregard them (CEI never reached out to counsel for either party to learn about the Settlement), 

demonstrate that at this early date, before continuation of the Redemption Period to an agreed-

upon period following approval, more than 15% of the Class Members have already submitted 

Verification Forms totaling over $3 million in Credits.  This represents 27% of the available 

Credits, a pretty excellent start. 
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 Second, the Objector, Ryan Radia, CEI’s Research Fellow and Regulatory Counsel and 

on whose behalf CEI submitted its Objection, was savvy enough to avoid the purchase of wines 

on Exhibits A and B of the Revised Settlement Agreement.  Instead, he purchased 78 bottles of 

wine from Defendant, but all were in the group of wines garnering a $.20 per bottle Credit.  Even 

so, taking an average of Radia’s purchasing history, he will be able to utilize his $2 per bottle 

credit on 7 bottles (and the remaining $1.60 on the purchase of his eighth bottle) which provides 

him with a significant discount on WTSO.com’s offers.  Based on the Declaration of Ryan Radia 

¶ 7, Radia avers that he spent $1,700 on WTSO wine during the Class Period.  His attested 

$15.20 in Credits computes to an expenditure of approximately $22 on each bottle.  His Credits 

will afford him a discount of close to 10% on his purchase of eight bottles during the 

Redemption Period if he buys wine in the same price range as he did during the Class Period.  

Obviously, if he does not want this Credit, he can opt out.   

 Third, while minimizing Defendant’s decision to alter its practices once the lawsuit was 

brought (CEI Objection, at 23-23), CEI falsely asserts that Defendant is not enjoined from 

returning to its old form of advertising “Original Price” rather than “Comparable Price.”  That is 

patently untrue; this result is not “spurious injunctive relief.”  See ECF 38-3, at 3 (Original 

Settlement Agreement)); ECF 43 (Revised Settlement Agreement), at 2; ECF 83-1 (Amendment 

to Revised Settlement Agreement) (making explicit that Defendant will cease using Original 

Price in the manner complained of. ).    

 Fourth, and contrary to CEI (CEI Objection, at 26-29), CEI through Radia argues that a 

“clear sailing” agreement demonstrates that Class Counsel protected its fees at the expense of the 

Class.  However, Radia ignores the process utilized by the parties here.  With the assistance of a 

retired Federal Judge as mediator, the parties first negotiated the relief for the Class.  Only after 
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that relief was agreed upon did the parties discuss fees.  Nothing whatsoever in that process 

suggests that Class Counsel elevated its own interests above that of the Class and, in fact, 

contrary to CEI, the benefit to the Class demonstrates as much.  In any event, it is the Court that 

will properly have the last say here.  At the appropriate time, the Court will award whatever fee it 

deems just and fair. 

 Likewise, a segregated fee is not evidence of Class Counsel’s self-regard. Again, the 

relief to the Class was negotiated separately, and before the negotiation on fees.  Radia’s 

objection presupposes the Settlement relief to the Class is unfair. If it is, the Settlement should be 

rejected. If it is not, it should be approved and the Court should award a reasonable fee at the 

appropriate time. 

D. Other Objectors 

Many of the issues raised by the individual objectors have been previously addressed in 

connection with the objections raised by DOJ, the state Attorneys General and CEI.  To the 

extent they have not been addressed, Plaintiffs’ response is set forth below. 

1. Joint Objection of Hansen, Sasnaukas and Russell (Ohio Objectors) 
 

a. Reversion to Defendant Rewards Defendant and Fails to Deter 
Future Conduct 
 

 The joint objection of the Ohio objectors (Hansen, Sasnauskas, and Russell, ECF 55-1) 

takes issue with the fact that the unused credits revert back to WTSO. This would be so in any 

settlement where benefits must be claimed. The Settlement provides Credits up to $10.8 million. 

There is no reversion because there is no common fund.  WTSO is not paying $10.8 in cash into 

a fund to pay claims of Class members and getting back whatever is not used.  Thus, the Ohio 

Objectors’ complaint about the Settlement containing a reversion is misplaced. 
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 Likewise, there a no credible argument that the Settlement does not deter future conduct. 

WTSO already ceased using the “Original Price” marketing scheme and has agreed not to 

resume the practice in the future.  

b. Settlement Class Cannot Be Certified Until Differences in State 
Law Are Analyzed 

 
 The Ohio Objectors seek to derail the Settlement on the grounds that the parties and the 

Court have not analyzed differences in state law. This ignores the fact that the parties agree that 

New Jersey law applies to the claims alleged and the Court applied New Jersey law in its ruling 

on WTSO’s motion to dismiss.  Further, under Third Circuit law, analysis of state law 

differences is unnecessary for settlement classes.  See Sullivan, 667 F.3d at 303-04 (“Because we 

are presented with a settlement class certification, ‘we are not as concerned with formulating 

some prediction as to how [variances in state law] would play out at trial, for the proposal is that 

there be no trial.’ . . . . As such, we simply need not inquire whether the varying state 

treatments of . . . [the] claims at issue would present the type of ‘insuperable obstacles’ or 

‘intractable management problems’ pertinent to certification of a litigation class.”) (citations and 

footnotes omitted).  At any rate, the Ohio Objectors make no choice-of-law analysis of their own 

indicating that anything other than New Jersey law should apply.  The alleged choice-of-law 

issue is thus a red herring.   

c. Ohio Objectors’ and Patrick Taylor’s Requests to Improve the 
Settlement 
 

 The Ohio Objectors and objector Patrick Taylor both suggest their own alternative 

settlement proposals that they ask the Court to approve.  The Ohio Objectors suggest payment of 

the total potential value of Credits to the Class in cash, while Mr. Taylor suggests doubling the 
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per-class member benefit to provide more benefit to Class Members and to further punish 

Defendants.27 

Any Settlement can always be better. That is not a basis for rejecting a settlement. The 

question is whether the settlement is fair and reasonable given the claims asserted and the risks 

of litigation. It is easy for the Objectors to come in after the fact and suggest a better settlement, 

but the Objectors’ proposals are not what the Defendant agreed to, nor will ever agree to.28 

2. Attorneys’ Fees Should Not Be Awarded until After Credits Are 
Redeemed 
 

 Several objectors have argued that the Court should see the amount of Credits redeemed 

before awarding attorneys’ fees.  Class Counsel agrees.  The best practice in this case is to wait 

until the end of the time for submitting Verification Forms for the Court to consider its fee 

request.  Indeed, the Court raised this possibility at the hearing on preliminary approval.  Class 

Counsel fully agrees. 

3. Objectors who Lack Standing 

 The following objectors did not file verifications with the administrator and thus, as 

discussed above, lack standing to object.  Sean O’Keefe’s and Edward Duckett’s objections were 

not timely filed with the Court, and this is another reason why these two lack standing.  Even 

assuming arguendo these objectors have standing, their objections lack merit. 

a. Mari Stull 

                                                 
27  Among the reasons that Mr. Taylor suggests that Defendant is not being sufficiently 
punished is his belief that the Credits are being paid for out of insurance.  There is no credible 
evidence to support this belief. 
 
28  The Ohio Objectors solution to all of the purported problems they raise is tellingly to pay 
them and their counsel, money that Defendant has not agreed to pay.   
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Ms. Stull objects on the grounds that the claims asserted are baseless. First, it should be 

noted that Ms. Stull, through her persona/blog as The Vino Vixen, has a longstanding 

relationship with WTSO. She has reviewed wines for WTSO, and it has used her reviews to 

market its wines. See Cecchi Decl., Exhibit A. She also links to WTSO from her blog. Id., Exh. 

B. Second, she describes herself as an industry insider and a person with knowledge of the 

pricing of wine. She does not complain about the Settlement per se, but, rather complains 

without specifics that the lawsuit itself is frivolous and should not be allowed to proceed.  That is 

not a valid objection.  

b. Sean O’Keefe 

 Mr. O’Keefe also complains about the basis for the lawsuit essentially because he 

believes he was not deceived.  He claims never to have looked at the “Original Prices” listed by 

WTSO, and advocates caveat emptor. But the consumer protection laws exist to ensure that 

consumers are not at the mercy of retailers who engage in deceptive marketing practices.  Mr. 

O’Keefe’s subjective views about whether Defendant personally misled him are irrelevant; New 

Jersey’s consumer fraud law examines whether a defendant’s conduct had the capacity to 

mislead the average consumer.  Also, “[t]here is no reliance requirement for Consumer Fraud 

Act liability . . . . The Act establishes deceptive practices as actionable even if no person ‘has in 

fact been misled, deceived or damaged thereby.’” 

Union Ink Co. v. AT&T Corp., 352 N.J. Super. 617, 646 (App. Div. 2002).  Further, in any case, 

Mr. O’Keefe’s complaints are about the merits of the lawsuit, which are irrelevant here (as 

discussed above).  

 Mr. O’Keefe also inaccurately calculates his Credits from the Settlement at $0.80 perhaps 

in an effort to demonstrate the Settlement is unfair. However, based on the dollar value of his 
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purchases ($23,732.64 according to him), he is in line for significantly more in Credits. As such, 

his objection does not assist the Court in assessing the fairness of the Settlement. 

   c. Edward Duckett 

Objector Edward Duckett argues that the Notice did not adequately explain the 

differences between the Exhibit A wines and Exhibit B wines in the Settlement.   

 The Complaint details two schemes: (1) original prices for wines not sold elsewhere, and 

(2) wines that WTSO inflated the original price. The former are what became Exhibit A wines, 

and the latter are Exhibit B wines. The higher credits for Exhibit A wines reflect a stronger claim 

for those wines.  This is perfectly reasonable. 

 Purchases of wines not listed on Exhibit A or B receive a credit of $0.20 per bottle. 

Although no claim was asserted for these wines, these payments provide a Credit for purchases 

of these wines in the event that a Class Member believes the marketing for any of these wines 

was deceptive.  This information was available to all Class Members who inquired.  Moreover, 

this argument is not a basis for rejecting the Settlement. Mr. Duckett is the only class member to 

raise the issue, and no class member has argued that the allocation of Credits in this manner is 

unfair or unreasonable.      

d. Steven D. Mayer 

 Mr. Mayer objects to the Settlement because he is satisfied with the wines he purchased 

from WTSO, though he acknowledges that WTSO’s Original Prices may have been inflated. 

This is more of a general objection to the case itself, as opposed to the fairness of the Settlement, 

and therefore does not assist the Court in determining whether the Settlement is fair and 

reasonable. 

   e. Kendall Cox 
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 Mr. Cox objects on the grounds that the Settlement is unfair to class members residing in 

Illinois because WTSO cannot ship wine to Illinois, and therefore the Credits are worthless to 

him. However, the settlement provides that if WTSO cannot ship to Illinois (or any other state) 

during the Redemption Period, class members in those states are eligible to receive cash (50% of 

the amount they are due in Credits). See Settlement Agreement, p. 14. Mr. Cox does not argue 

that this cash payment is unfair.29 

   f. William James 

 Mr. James objects on the grounds that Credits are not fair compensation for the claims. 

As explained, the credits have real value and, equally important, there is now a cash option for 

those Class Members who do not redeem their credits.    

Mr. James also speculates that the Credits are a boon to WTSO but this is not true.   

WTSO has a limited number of bottles of a given wine (offered one at a time). It would prefer to 

sell those bottles to a customer without Credits than to one with them. Each use of Credits is a hit 

to WTSO’s profits.  And, as discussed, the Settlement provides for a cash option. 

CONCLUSION 

Because the Settlement that Plaintiffs reached with Defendants is fair, reasonable, and 

adequate, and because the Settlement Class meets all requirements of Rule 23(a) and 23(b)(3), 

Plaintiffs respectfully submit that certification of the Class and final approval of the Settlement is 

warranted.  Plaintiffs further request that the Court defer a determination of attorneys’ fees and 

incentives fees until after the Redemption Period.   

                                                 
29  Another class member, Keith Brown, objected on the same grounds. Once he was 
informed of the cash payment option, he withdrew his objection. See ECF 45, 51. Class counsel 
also advised Mr. Cox that he would be eligible for a cash payment if WTSO could not ship to 
him. 
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Dated:  March 12, 2018    CARELLA, BYRNE, CECCHI, 
OLSTEIN, BRODY & AGNELLO P.C. 
Attorneys for Plaintiffs 
 
 
By: /s/ James E. Cecchi    
 JAMES E. CECCHI 
 
Oren Giskan 
GISKAN SOLOTAROFF 
ANDERSON LLP 
217 Centre Street, 6th Floor 
New York, NY 10013 
(212) 847-8315 
 
Thomas Rosenthal 
LAW OFFICES - THOMAS S. 
ROSENTHAL 
45 Main Street #1030 
Brooklyn, NY 11201 
 
Edward Hernstadt  
HERNSTADT ATLAS PLLC 
45 Main Street #1030 
Brooklyn, NY 1120 
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