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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

defendant-appellee Hyundai Motor America hereby certifies that the following 

parent corporation and publicly held corporation owns 10% or more of its stock: 

 Hyundai Motor Company 

 

 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

defendant-appellee Kia Motors America, Inc. hereby certifies that the following 

parent corporation and publicly held corporations own 10% or more of its stock: 

 Kia Motors Corporation  
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INTRODUCTION AND RULE 35(b) STATEMENT 

Of the thousands of nationwide settlement classes certified by district courts, 

no Court of Appeals appears to have decertified one on the grounds that 

differences among state laws defeated predominance under Federal Rule of Civil 

Procedure 23(b)(3).  Until now.  The panel majority’s decision—In re Hyundai 

and Kia Fuel Economy Litigation, 881 F.3d 679 (9th Cir., Jan. 23, 2018) (Ikuta, J., 

joined by Kleinfeld, J.)—warrants en banc review because it contravenes Hanlon 

v. Chrysler Corp., 150 F.3d 1011 (9th Cir. 1998) and other binding decisions of 

this Court that approved multi-state consumer class action settlements despite 

arguable differences among state laws.  The decision also directly clashes with all 

decisions of other circuits applying the predominance requirement to nationwide 

settlement classes.  In decertifying the settlement class here, the panel majority 

ignored the Supreme Court’s paramount instruction that “[s]ettlement is relevant to 

a class certification,” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 619 (1997), 

and imposed an unnecessarily burdensome procedural requirement on district 

courts that has no basis in Rule 23(b)(3).  As Judge Nguyen noted in dissent, the 

panel majority decision dealt a “major blow” to class action litigation and was 

“[c]ontrary to [this Court’s] case law and that of our sister circuits.”  Appx. at 61.1 

                                           
1   Citations to “Appx.” refer to the Appendix to this petition. 
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This result is particularly anomalous because the settlement embodied a 

paragon of both substantive fairness (offering many class members 115% of 

potential actual damages, among other remedies) and procedural due process 

(multiple fairness hearings; appointment of liaison counsel to represent non-

settling parties, who overwhelmingly supported the settlement; and extensive fact-

finding by the district court, including reasoned consideration of the limited choice 

of law issues raised below).  

The panel majority’s decision instantly generated controversy and 

uncertainty.  The legal press noted it threatens to “hobble” nationwide class 

settlements.2  In addition to establishing inter- and intra-circuit conflicts, the ruling 

imposes a new and unworkable requirement on district courts to review sua sponte 

the laws of all 50 states before certifying any nationwide settlement class involving 

state-law claims.  Allowed to stand, the decision will not only sow confusion but 

obstruct fair and efficient resolution of class actions throughout this nation’s most 

active class action circuit.  Defendants that seek good-faith resolutions of 

expansive class actions—meritorious or dubious—should not bear a further tax for 

procedural formalism that fails to make the settlement more fair.  For these 

reasons, and because class action law has an overriding need for national 

                                           
2  Alison Frankel, “Did the 9th Circuit just hobble nationwide class-action 

settlements?” (Feb. 2, 2018), 40 No. 08 Westlaw Journal Asbestos 07. 
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uniformity, this case compels en banc consideration before the panel majority’s 

proposed transformation of the substance and procedure of federal class action law 

becomes final and breaks rank with every federal court to have approved (or 

reviewed approval of) a settled national class action. 

BACKGROUND 

A. Espinosa Action, MDL Formation, and Announcement of a 

Settlement 

This litigation began as a nationwide false advertising class action before the 

district court (Wu, J.), Espinosa v. Hyundai Motor America, No. 12-cv-00800 

(C.D. Cal.), challenging Hyundai’s marketing of certain vehicles as achieving 40 

MPG fuel economy.  Ahearn ER at 21.  Before any class certification ruling,3 

Hyundai and Kia voluntarily revised their fuel economy ratings for certain vehicles 

and offered customers a comprehensive Lifetime Reimbursement Program 

                                           
3   In a tentative opinion never adopted in Espinosa, the district court 

observed that differences among state laws would defeat predominance of a 

litigation class.  SER at 395-96.  But the Espinosa plaintiffs did not challenge the 

accuracy of the fuel efficiency ratings.  Instead, that action was premised upon 

HMA’s media campaign, in contrast to the various MDL cases (including this 

one), where the primary allegation that federally-mandated “Monroney” stickers 

contained false fuel efficiency ratings.  Ahearn ER at 23 n. 9.  Consequently, in 

assessing predominance for purposes of the eventual settlement in this case, the 

district court considered a different overall mix of factual and legal issues—one 

embodying greater commonalities—than when initially (and only tentatively) 

analyzing predominance in that earlier and distinct context in Espinosa. 
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designed to compensate not only for all increased fuel costs during ownership, but 

also to provide a 15% inconvenience premium.  Id. at 20-21, 24-25.   

Plaintiffs across the country filed 52 additional actions that were transferred 

into an MDL and joined with Espinosa.  Shortly thereafter, a settlement in 

principle was announced that expanded the settlement options available to class 

members.  Id. at 25. 

B. Settlement Proceedings in the District Court 

The district court initiated a comprehensive, eight-month confirmatory 

discovery process.  Ahearn at 23-24; SER at 230-31.  The district court also 

appointed Liaison Counsel to represent the interests of the non-settling plaintiffs.  

Ahearn ER at 23 & n.11; SER at 149-58, 166-69, 173-75.   

In connection with preliminary approval, the district court held four hearings 

to consider objector concerns about the fairness of the settlement, sufficiency of 

class notice, and propriety of certification, including analysis of whether the 

predominance requirement was met.4  Ahearn at 26; see generally, e.g., Dist. Ct. 

Dkt. Nos. 281, 301, 552, 560.  In a detailed predominance analysis, the district 

court found no “serious differences between the laws of the various states” would 

                                           
4   Before certifying a class under Rule 23(b)(3), a district court must find 

“that the questions of law or fact common to class members predominate over any 

questions affecting only individual members.”  This “inquiry tests whether 

proposed classes are sufficiently cohesive to warrant adjudication by 

representation.”  Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623 (1997).  
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“preclude . . . that common issues would predominate.”  Dist. Ct. Dkt. No. 267 at 

11.  The district court explained that the accuracy of fuel economy estimates and 

the manufacturers’ knowledge of any inaccuracy were common classwide.  Id.  

Because those issues were “the primary issues in proving all of [the class 

members’] causes of action,” any variations in state law did not defeat 

predominance.  Id. at 11-12. 

In a later hearing, the district court considered and rejected certain 

plaintiffs’ contention that Virginia law was more favorable to the class.  

Dist. Ct. Dkt. No. 290 at 3.  The district court noted first that the statute of 

limitations likely barred most Virginia class members’ claims and, in any 

event, those class members’ ability to meet the higher burden of proof to 

recover Virginia’s higher damages award was “highly speculative.”  Id.; see 

also Dist. Ct. Dkt. No. 317 at 5 (Virginia consumers also protected by opt-

out rights).   

By final approval, the settlement garnered broad support, with no objection 

from non-settling plaintiffs in 42 of the MDL class actions.  SER at 202-206.   

C. The Panel Decision 

In an opinion by Judge Ikuta and joined by Judge Kleinfeld, the panel 

majority vacated certification of the settlement class.  The panel majority 

concluded the district court failed to conduct a “rigorous” predominance analysis 
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under Rule 23(b)(3) to “determine whether variations in state consumer protection 

laws, or individual factual questions regarding exposure to the misleading 

statements, precluded certification.”  Appx. at 60.  The panel majority 

acknowledged the objectors bore the burden to show the laws of other states 

materially differed in ways that would defeat predominance.  Id. at 30-31.  

Nevertheless, the panel majority held that the district court failed to address 

adequately whether variations in state laws would defeat predominance.  Id. at 52. 

Judge Nguyen issued a justifiably strong dissent.  In her view, the district 

court acted within its broad discretion in certifying a nationwide class and the 

panel majority’s decision improperly—and in conflict with decisions of this Court 

and those of other Circuits—shifted the burden of assessing possible conflicts of 

law from the objectors to the district court.  Id. at 61-64.  The dissent noted that the 

objectors failed to meet their burden in establishing that foreign law would apply to 

class members’ claims.  Id. at 64-68.   

ARGUMENT 

I. THE PANEL MAJORITY DECISION DIRECTLY CONFLICTS 

WITH ESTABLISHED NINTH CIRCUIT PRECEDENT 

A. Differences in State Laws Do Not Defeat Predominance 

The dissent correctly observes that the panel majority decision squarely 

conflicts with published decisions of this Court.  Hanlon v. Chrysler Corp., 150 

F.3d 1011 (9th Cir. 1998) controls this case.  There, several state actions asserted 
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claims of product liability, breach of express and implied warranties, and 

automobile lemon law violations.  Id. at 1017-18, 1022.  While a contested class 

certification motion was pending, the parties negotiated a proposed nationwide 

class settlement that the district court approved.  Id. at 1018.   

As here, objectors to the Hanlon settlement argued that “diverse state laws” 

offered some class members enhanced remedies, including treble and punitive 

damages, as well as buyback options under state lemon laws, and that such 

variances should have been considered in the Rule 23(b)(3) predominance analysis.  

See Appx. (Brief for Appellants in Hanlon v. Chrysler Corp., No. 96-15043 (9th 

Cir. 1998), ECF No. 29) at 116-17, 122-23, 127-31, 143-44).5  Just like the 

objectors here, the objectors urged that class counsel, not the objectors, bore the 

burden of undertaking the choice of law analysis, and argued that class counsel 

failed to do so.   Id. at 127-28.  The district court approved the Hanlon settlement 

without any discussion of differing laws or the effect on predominance.  Id. at 121-

123. 

On review, this Court easily affirmed the nationwide settlement class despite 

these variations in state laws, reasoning that “to the extent distinct remedies exist, 

                                           
5   This Court may take judicial notice the Hanlon brief provided in the 

Appendix at 91-172 because it is part of this Court’s “own record[] in other cases.”  

United States v. Wilson, 631 F.2d 118, 119 (9th Cir. 1980); FRAP 201(c)(2); 

accord Fed. R. App. P. 201(c)(2). 

  Case: 15-56014, 03/08/2018, ID: 10791939, DktEntry: 103-1, Page 12 of 26



 

 8 

they are local variants of a generally homogenous collection of causes which 

include products liability, breaches of express and implied warranties, and ‘lemon 

laws.’ . . . Thus, the idiosyncratic differences between state consumer protection 

laws are not sufficiently substantive to predominate over the shared claims.”  

Hanlon, 150 F.3d at 1022-23.6 

The panel majority’s analysis cannot be reconciled with this Court’s 

decision in Hanlon given that the district court in Hanlon did not even address 

variances in state law, or explain how predominance was nonetheless satisfied.  By 

contrast, here the district court specifically assessed the differing-laws issue 

multiple times throughout the approval process, and concluded none of the 

differences were “serious . . . so as to preclude the conclusion that common issues 

would predominate” for settlement purposes.  Dist. Ct. Dkt. 267 at 11; see also 

Dist. Ct. Dkt. 290 at 3.7  Despite this case’s striking similarities to Hanlon, the 

                                           
6 This Court has consistently applied the same rule, even in its unpublished 

dispositions of national class action settlements.  See, e.g., In re NVIDIA GPU 

Litig., 539 F. App’x 822, 825 (9th Cir. 2013) (non-precedential) (certification of 

nationwide class where common question of fact “applicable to all class members . 

. . is the core of the case.”). 

7   The majority’s decision did not address the district court’s express 

assessment of choice of law as it might affect predominance.  Dist. Ct. Dkt. No. 

290. Nor did the panel majority’s decision discuss the separate occasions on which 

the district court specifically considered whether Virginia law in particular may 

provide consumers with more favorable remedies. Dist. Ct. Dkt. No. 317 at 5; Dkt. 
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panel majority did not mention Hanlon’s predominance holding, nor did it attempt 

to distinguish it.8 

The panel majority’s substantial deviation from long-settled Ninth Circuit 

law, if left undisturbed, will be particularly disruptive because district courts in this 

Circuit have consistently relied on Hanlon to certify national and multistate class 

actions for the past 20 years.9 

B. The Objectors—not the Settling Plaintiffs or the District Court—

Had the Burden to Demonstrate Materially Different State Laws 

The panel majority’s decision faults the district court for not considering 

laws never raised by the objectors.  This inappropriately shifts to district courts the 

burden “to extensively canvass every state’s laws and determine that none other 

than California’s apply.”  Appx. at 64.  As the dissent correctly noted, the 

                                           

No. 502 at 9-10 (noting court rejected arguments regarding favorability of Virginia 

law). 

8   The panel majority also ignored this Court’s abuse of discretion standard 

in favor of one closer to de novo.  See Linney v. Cellular Alaska P’ship, 151 F.3d 

1234, 1238 (9th Cir. 1998) (class settlement approval reversible only upon a 

“strong showing” decision “was a clear abuse of discretion”). 

9 See, e.g., Keilholtz v. Lennox Hearth Prod. Inc., 268 F.R.D. 330, 341–42 

(N.D. Cal. 2010) (certifying nationwide class despite state law differences); 

Ellsworth v. U.S. Bank, N.A., No. C 12-02506 LB, 2014 WL 2734953, at *21-*22, 

*25 (N.D. Cal. June 13, 2014) (variations among state laws do not defeat 

predominance in fraud and contract class); Longest v. Green Tree Servicing LLC, 

308 F.R.D. 310, 328 (C.D. Cal. 2015) (state law variations do not defeat 

predominance); In re Sony Vaio Computer Notebook Trackpad Litig., No. 

AJB09CV2109AJBMDD, 2013 WL 12116137, at *14, *18-*20 (S.D. Cal., Sept. 

25, 2013) (same). 
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majority’s burden reassignment constituted a “departure from [this Circuit’s] 

nationwide class action jurisprudence” that will create significant negative 

consequences.  Id. at 63.  Until the panel majority’s decision, this Court made it 

clear that the proponent of applying non-forum law “bears the burden of 

identifying the conflict between that state’s law and [the forum state]’s law on the 

issue.”  Pokorny v. Quixtar, Inc., 601 F.3d 987, 995 (9th Cir. 2010) (citing 

Washington Mut. Bank, FA v. Superior Court, 24 Cal. 4th 906, 914, (Cal. 2001) 

(foreign law proponent “shoulder[s] the burden of demonstrating that foreign law, 

rather than California law, should apply to class claims.”)).  Yet, here, where the 

district court considered and rejected the only argument made for applying a 

different state’s law (Virginia’s), the panel majority held “that a class cannot be 

certified unless a district court sua sponte raises and refutes arguments on the 

objectors’ behalf in support of foreign law.”  Appx. at 68.  That has never been the 

law in this circuit (or in any other).  Rather, if the “parties do not address choice-

of-law issues, courts in California presumptively apply California law.”  Johnson 

v. Lucent Techs., 653 F.3d 1000, 1008 (9th Cir. 2011).   

No case on which the panel majority relied requires a district court to 

independently survey every state’s laws, and argue against use of the forum’s law.  

See Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, 1187-88 (9th Cir. 2001) 

(denying class certification because plaintiff failed to carry burden to demonstrate 
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foreign jurisdiction’s interests outweighed California’s interest in applying its own 

law).  Beyond conflicting with this Circuit’s rule that the proponent of non-

California law must bear the burden to demonstrate such law applies, the panel 

majority decision would require the trial court judge to hypothesize every state’s 

interest in having its law applied over that of California, and weigh the relative 

strength of each interest.  Such a requirement is impractical, unworkable, and finds 

no support in the language or the history of Rule 23(b). 

The panel majority’s reliance on Amchem is particularly unwarranted.  The 

class in Amchem encompassed individuals “exposed to different asbestos-

containing products, for different amounts of time, in different ways, and over 

different periods,” rendering some class members sick while others suffered “no 

physical injury.”  521 U.S. at 609, 624.  The Amchem class members had 

conflicting interests.  As the dissent in this case points out, “Amchem did not 

address, much less conduct, a choice-of-law analysis.  The fundamental problem in 

Amchem was the factual differences between class members that created a conflict 

between potential claimants.  And that conflict would have existed even if all the 

state laws at issue were identical.”  Appx. at 75. 

Nor does Mazza v. Am. Honda Motor Co., 666 F.3d 581, 586 (9th Cir. 

2012), on which the panel majority’s decision heavily relies, or any other decision 

of this Court, require that the district court perform an exhaustive choice of law 
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analysis for all 50 states before certifying a settlement class after it has considered 

and rejected finding that predominance is precluded by the specific laws raised by 

the objectors.  See Cox v. Clarus Mktg. Grp., LLC, 291 F.R.D. 473, 480 (S.D. Cal. 

2013) (relying on Mazza and Hanlon to certify nationwide class action for 

settlement because “neither the Defendants nor any objectors have informed the 

Court as to whether the applicable state laws contain material differences”); see 

also Andren v. Alere, 2017 WL 6509550, at *17 (S.D. Cal., Dec. 20, 2017) 

(quoting Forcellati v. Hyland's, Inc., 876 F. Supp. 2d 1155, 1160 (C.D. Cal. 2012)) 

(requiring defendants to identify material differences in state law to prevent class 

certification for litigation). 

II. THE PANEL MAJORITY’S DECISION CREATES A SPLIT WITH 

THE THIRD AND SEVENTH CIRCUITS 

This appeal would have been decided differently in the Third and Seventh 

Circuits, which treat differences in state law as generally immaterial in the context 

of a settlement class and thus insufficient to defeat predominance.   

The panel majority’s decision creates a conspicuous conflict with the en 

banc Third Circuit’s holding in Sullivan v. DB Investments, Inc., 667 F.3d 273, 

301–02 (3d Cir. 2011), that “[v]ariations in the rights and remedies available to 

injured class members under the various laws of the fifty states [do] not defeat 

commonality and predominance” (quotations omitted) (second alteration in 

original).  Sullivan involved consolidated class actions alleging violations of state 
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and federal antitrust, consumer protection, and unjust enrichment laws, as well as 

unfair business practices and false advertising under common law and relevant 

state statutes.  Id. at 287.  Like Hanlon, and unlike the panel majority’s decision 

here, Sullivan recognized the relevance of the settlement class context.  “From our 

case law,” the en banc court explained, “we can distill at least three guideposts that 

direct the predominance inquiry: first, that commonality is informed by the 

defendant’s conduct as to all class members and any resulting injuries common to 

all class members; second, that variations in state law do not necessarily defeat 

predominance; and third, that concerns regarding variations in state law largely 

dissipate when a court is considering the certification of a settlement class.”  Id. at 

297.  Building on a long line of its published circuit precedent, the en banc court 

went on to declare that, “where a defendant’s singular conduct gives rise to one 

cause of action in one state, while providing for a different cause of action in 

another jurisdiction, the courts may group both claims in a single class action.”  Id. 

at 302.  Finally, the Third Circuit noted that variations in state law impact 

primarily the “manageability” of a class action, which is not at issue for a 

settlement class, and therefore reasoned that “while we are cognizant of our 

responsibility to protect absentees by blocking unwarranted or overbroad class 

definitions, state law variations are largely irrelevant to certification of a settlement 

class.”  Id. at 304 (internal citations and quotations omitted). 
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Similarly, in a decision that cannot be reconciled with the panel majority’s 

reasoning here, the Seventh Circuit held that state law variations did not defeat 

predominance for a settlement class, and that class representatives are not required 

to investigate and/or deploy every potential state-law theory.  In re Mex. Money 

Transfer Litig., 267 F.3d 743, 747 (7th Cir. 2001).  The Seventh Circuit noted that 

“nationwide classes are certified routinely even though every state has its own” 

laws.  Id.  As Judge Easterbrook explained for the court, the parties had “asked for 

certification of a class for settlement only, a step that the Supreme Court approved 

in Amchem . . . Given the settlement, no one need draw fine lines among state-law 

theories of relief.”  Id. at 746-47 (internal citations omitted).  “Instead of requiring 

the plaintiffs to conduct what may be a snipe hunt, district judges should do what 

the court did here: invite objectors to identify an available state-law theory that the 

representatives should have raised, and that if presented would have either 

increased the recovery or demonstrated the inappropriateness of class treatment.”  

Id. at 747.  In contrast to the panel majority  here, the Seventh Circuit correctly 

recognizes that neither the district judge nor the class representatives shoulder the 

load to investigate every issue that could defeat predominance–that burden is, and 

should be, borne by the objectors. 

Independently, the majority’s holding that including used car owners in the 

settlement defeats predominance conflicts with decisions of the Second Circuit and 
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Third Circuit holding that, in the settlement context, differences in class members’ 

ability to prove reliance does not defeat predominance.  See Sullivan, 667 F.3d at 

302-03 (when assessing settlement class “the concern for manageability that is a 

central tenet in the certification of a litigation class is removed from that 

equation”); In re Am. Int’l Grp., Inc. Sec. Litig., 689 F.3d 229, 241 (2d Cir. 2012) 

(“[W]ith a settlement class, the manageability concerns posed by numerous 

individual questions of reliance disappear.”).  Here, the majority failed to 

recognize manageability is a component of predominance. 

III. THE CASE PRESENTS ISSUES OF EXCEPTIONAL IMPORTANCE 

The panel majority decision already portends profound impact on class 

litigation nationwide, threatening to undermine carefully crafted settlement 

agreements.  For example, invoking the panel majority’s decision, the state of 

Massachusetts immediately urged the Eighth Circuit to undo a class settlement 

involving defective rifle triggers.  Appx. at 169-70, Pollard v. Frost, Case No. 17-

1818 (8th Cir., Jan. 24, 2018); see also id. at 175-77, In re Target Corp. Customer 

Data Sec. Breach Litig., Nos. 15-3912, 16-1203, 16-1408 (8th Cir., Feb. 8, 2018) 

(objector-appellant citing panel majority’s decision to object to nationwide 

settlement); see also id. at 172-73, Edenborough v. ADT, LLC, No. 16-cv-02233-
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JST (N.D. Cal., Feb. 5, 2018) (ordering briefing due to panel majority decision 

following fairness hearing for approval of class action settlement).10 

The systemic costs imposed by the speculative, hypothetical inquiries the 

panel majority decision requires will significantly distort class-action litigation and 

settlements going forward.  Unable to rely on the clear rule of Hanlon, litigants and 

their counsel, faced with the task of trying to reconcile it with the panel majority 

decision, may decide to forgo nationwide class settlements.  This means that 

sometimes parties will devote resources to pursuing settlement on a subclass basis 

where doing so serves none of the purposes for Rule 23(b)(3).  In other cases, 

confusion caused by the panel majority’s decision might prompt pursuit of class 

litigation on a state-by-state basis, resulting in multiple suits that tax both federal 

and state court systems.  Such an inefficient incentive risks “inconsistent or 

varying adjudications with respect to [various] class members that would establish 

incompatible standards of conduct for the party opposing the class,” and will not 

“fairly and efficiently adjudicat[e]” legitimate claims held by plaintiffs residing in 

multiple jurisdictions. Fed. R. Civ. P. 23(b)(1)(A), (b)(3). 

                                           
10   Judicial notice is appropriate because these filings are “proceedings in 

other [federal] courts.”  United States ex rel. Robinson Rancheria Citizens Council 

v. Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992).   
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Class action litigation resembling this case is commonplace throughout the 

nation, and the panel majority decision will have broad, negative effects on the 

way class action litigation is conducted—to the extent that it does not render 

nationwide class treatment unfeasible altogether. 

Whatever one thinks of the class device, the voluntary, fair and efficient 

resolution of such actions through nationwide settlements benefits all stakeholders: 

class members, defendants, as well as state and federal judicial systems.  The panel 

majority’s decision severely jeopardizes these salutary outcomes. 

CONCLUSION 

For these reasons, defendants-appellees respectfully request their petition be 

granted. 
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