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PRELIMINARY STATEMENT

Tesla Motors, Inc. makes cars that run on clean energy and batteries that store it. SolarCity Corp. designs and installs
technology that captures clean energy from the sun. In November 2016, Tesla acquired SolarCity, creating a company
that generates, stores, and deploys clean energy -- the world's only vertically integrated clean energy company.

The acquisition was subject to a vote by Tesla's stockholders under Nasdaq rules. To further enfranchise Tesla's public
stockholders, Tesla's board conditioned the deal on the approval of the majority vote of shares excluding those held by
Tesla's chairman and CEO, Elon Musk, and any other director or officer of SolarCity. The stockholders approved the
transaction overwhelmingly. Almost 90% of the voted shares, and 67% of Tesla's outstanding shares, were voted in favor
of the merger. And about 85% of the shares voted by unaffiliated stockholders, and 58% of the outstanding shares held
by unaffiliated stockholders, were voted in favor of the merger.

Plaintiffs are Tesla stockholders who seek damages from Tesla's directors for allegedly causing Tesla to pay too much
for SolarCity. The action should be dismissed. Because the pleaded facts do not permit the inference that Elon Musk is
Tesla's controlling stockholder, as plaintiffs assert, approval of the merger by a majority of Tesla's disinterested shares
extinguished plaintiffs' claims and requires dismissal of the complaint.

(1) The complaint does not support the inference that Musk is a controlling stockholder of Tesla. Musk owns just 22%
of Tesla's stock, far less than a majority. To support an inference that a minority stockholder like Musk is a controller,
plaintiffs must plead facts showing that Musk exercised the same level of corporate control as a stockholder with true
majority voting power. No such facts are pleaded here. Plaintiffs emphasize Musk's managerial influence at Tesla, but
Delaware law also requires that a controlling stockholder possess dominant electoral power. Musk's voting power,
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however, is barely half of the voting power wielded by the controlling stockholder in In re Cysive the Court's self-described
“most aggressive” finding of control. Nor can plaintiffs establish that Musk controlled the outcome of the merger vote.
The opposite is true, as Tesla's board specifically excluded Musk's shares from the required vote. Plaintiffs' claims based
on Musk's alleged control should therefore be dismissed. Point I, infra.

(2) Plaintiffs' remaining claims must be dismissed because the merger was approved by a majority of Tesla's disinterested
shares in an uncoerced and fully informed vote. In the absence of a controlling stockholder the effect of disinterested
stockholder approval of the merger is review under the irrebuttable business judgment rule. The approval of Tesla's
stockholders not affiliated with SolarCity thus ratifies the board's conduct and extinguishes all challenges to the merger
other than waste, which plaintiffs do not and could not allege here.

Plaintiffs plead no basis to ignore the judgment of Tesla's disinterested stockholders. They do not allege that the Tesla
stockholder vote was coerced in any way. They do not allege that the vote was otherwise than fully informed. They resort
instead to the impractical and legally unsupported claim that the votes of all Tesla stockholders who owned SolarCity
shares - even institutional investors who, through index or other funds, hold stock in nearly every major public company
-- should be excluded from the ratification tally. This extreme proposition, never approved in any case, not only fails on
the pleaded facts but collides with basic principles of our corporate law. The approval of Tesla's disinterested stockholders
thus defeats the balance of plaintiffs' claims as a matter of law. Point II, infra.

BACKGROUND

The following background is set out for the purposes of this motion only and assumes the truth of the facts alleged
in or incorporated into the amended complaint (the “complaint”). Except as noted, all paragraph citations are of the
complaint.

A. Tesla and SolarCity

Tesla designs, manufactures, and sells electric cars and clean energy storage products. ¶¶ 2, 61, 138. Tesla's market
capitalization at the time of the acquisition was approximately $30 billion. ¶ 165.

SolarCity designs, installs, and maintains solar energy systems for residential and commercial customers, and is the

largest installer of solar energy systems in the United States. ¶¶ 3, 63; Ex. 1 (Proxy) at 11. 1  Its market capitalization at
the time of the acquisition was approximately $2 billion. ¶ 106; Ex. 1 (Proxy) at 32, 147.

Elon Musk (“Musk”) is Tesla's CEO and chairman of its board. The other members of Tesla's board are Antonio Gracias,
Brad Buss, Robyn Denholm, Ira Ehrenpreis, Stephen Jurvetson, and Kimbal Musk (Elon's brother). ¶¶ 2, 7, 56, 200. At

the time of the SolarCity transaction, Musk owned approximately 22.1% of Tesla's outstanding shares. 2  Tesla's other
directors and executive officers owned less than 1% of Tesla's outstanding shares. Ex. 1 (Proxy) at 172.

Musk was also chairman of the SolarCity board and owned about 21.9% of SolarCity's stock. Lyndon Rive and Peter
Rive, who are cousins of Musk, co-founded SolarCity. Before the Tesla acquisition, they served as directors of SolarCity
and as its CEO and Chief Technology Officer, respectively. ¶¶ 23, 62. Tesla director Antonio Gracias was also a member
of SolarCity's board. ¶ 9.

B. Tesla considers a strategic acquisition of SolarCity.



In re TESLA MOTORS, INC. Stockholders Litigation., 2017 WL 463879 (2017)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 4

Tesla's mission since its inception has been to accelerate the world's transition to sustainable energy. Ex. 1 (Proxy) at 57;
¶ 138. Over a decade ago, back in 2006, Musk explained that Tesla sought to “expedite the world's move from a mine-
and-burn hydrocarbon economy towards a solar electric economy.” Ex. 1 (Proxy) at 57; ¶¶ 136, 138, 228. Tesla's long-
term growth strategy has thus focused on the storage and use of solar energy as part of the company's goal of becoming
a “vertically integrated sustainable energy provider” that reduces the economy's dependence on traditional fossil fuels.
Ex. 1 (Proxy) at 57. To achieve that goal, Tesla has over the years entered into numerous commercial and strategic
partnerships with other clean-energy companies, including SolarCity. Id.

The importance of sustainable energy generation to Tesla's long-term growth strategy has come into sharper focus in
recent years. Tesla recently “began producing and selling ... energy storage” products to homeowners and businesses,
known as the Powerwall and Powerpack, which are designed to work alongside solar energy systems. ¶¶ 61, 138; Ex.
1 (Proxy) at 57. Tesla is also working hard to bring its Gigafactory on line, which alone is expected to produce more
lithium batteries annually (for use in Tesla's electric vehicles and energy storage products) than were produced worldwide
just a few years ago. Ex. 1 (Proxy) at 57.

In furtherance of this strategy and as Tesla has launched these new initiatives, Tesla's board has also discussed at various
times the possibility of acquiring SolarCity. Ex. 1 (Proxy) at 57; ¶¶ 84-85, 88-89. In February 2016, Tesla's management
presented to the board preliminary considerations concerning a potential acquisition of SolarCity. ¶¶ 84-85. The directors
recognized the strategic appeal and substantial synergies of such a transaction, but decided not to proceed with an offer
at that time and directed management to focus on the execution of current business matters. ¶¶ 87-88; Ex. 1 (Proxy) at
58. In late May 2016, the Tesla board again discussed a potential acquisition of a solar energy company. ¶¶ 89-90. At
the end of its meeting, the board decided to begin evaluating such a potential acquisition and to engage an independent
financial advisor to assist it in doing so. ¶¶ 89-91. Following that meeting, the board engaged Evercore as its independent
financial advisor. ¶¶ 92-93.

C. Tesla makes a preliminary proposal to acquire SolarCity.

On June 20, 2016, the Tesla board held a special meeting to further consider a potential acquisition of a solar energy
company. ¶ 94. The board resolved that Musk and Gracias should recuse themselves from any vote on matters relating
to a potential acquisition of SolarCity because they were also directors of SolarCity. ¶¶ 8, 101; Ex. 3 (June 21, 2016
Form 8-K, Ex. 99-1).

At the June 20 meeting, Evercore presented to the Tesla board an overview of the solar energy industry, as well as
an analysis of various potential acquisition targets. ¶¶ 96-97. Evercore advised the board that SolarCity was the most
attractive candidate. ¶¶ 96-97. The Tesla board also discussed with its advisors the strategic rationale for pursuing an
acquisition of a solar energy company, the various customer, product, and operational synergies of a potential acquisition
of SolarCity, and the due diligence that would need to be conducted on SolarCity following a preliminary acquisition
proposal. ¶¶ 97-98.

After Musk and Gracias left the meeting, the Tesla board deliberated further regarding a potential offer and approved a
preliminary, nonbinding acquisition proposal. ¶ 99; Ex. 1 (Proxy) at 59; Ex. 3 (June 21, 2016 Form 8-K, Ex. 99-1). This
proposal, which was subject to the completion of due diligence, contemplated an exchange ratio of between 0.122 and
0.131 shares of Tesla common stock for each share of SolarCity common stock (representing a value of between $26.50
and $28.50 per SolarCity share at then-current prices). ¶ 100.

D. Tesla agrees to acquire SolarCity, conditioned on the approval of its disinterested stockholders.
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Over the next month, Tesla engaged in extensive due diligence on SolarCity. See ¶¶ 116, 118, 120. After repeated rounds
of negotiations, Tesla and SolarCity reached an agreement on price: an exchange ratio of 0.110 - below the low end of
the exchange ratio set out in Tesla's original proposal - which valued SolarCity at approximately $25.37 per share (also
below the low end of Tesla's preliminary valuation range). ¶¶ 100, 140. Plaintiffs do not allege that Musk participated in
any of the negotiations of, or any of the Tesla board's deliberations regarding, the economic terms of the transaction.

At a meeting on July 30, 2016, the Tesla board (without Musk and Gracias) reviewed the terms of the proposed merger.
Noting that the proposed transaction price was below or at the very low end of the valuation ranges for SolarCity
resulting from a DCF analysis, even excluding potential synergies, Evercore concluded that the exchange ratio of 0. 110
was fair from a financial point of view to Tesla's stockholders. Ex. 1 (Proxy) at 69-70, 78; ¶ 173. At the conclusion of
the meeting, the board approved the merger.

Delaware law did not require a vote by Tesla's stockholders on the acquisition. Because the transaction would require
Tesla to issue shares exceeding 5% of its outstanding shares, however, Nasdaq rules required that a majority of Tesla's
voting stockholders approve the transaction at a special meeting. Ex. 1 (Proxy) at 50, A-9. To further enfranchise Tesla's
public stockholders and ensure that the outcome of the vote was not affected by stockholders like Musk that were
fiduciaries of both companies, Tesla's board expressly conditioned the deal on the approval of a majority of voting
stockholders who were unaffiliated with SolarCity. Thus, for the deal to be approved, a majority of Tesla's voting
stockholders, excluding any shares held, directly or indirectly, by Musk or any other director or officer of SolarCity (the
“Excluded Tesla Parties”), had to vote in favor of the merger. ¶ 150; Ex. 1 (Proxy) at 5, 50, A-62; Ex. 3 (June 21, 2016
Form 8-K, Ex. 99-1).

On August 1, 2016, Tesla and SolarCity announced the transaction. ¶ 140. The parties filed a preliminary joint proxy
statement with the SEC on August 31, 2016, which, after several amendments, was declared effective on October 12,
2016. ¶ 158; Ex. 1 (Proxy).

E. Tesla's disinterested stockholders vote to approve the transaction.

On November 17, 2016, each of Tesla's and SolarCity's stockholders voted to approve the transaction. On the Tesla side,
almost 90% of the total votes, and over 85% of the unaffiliated votes, were cast in favor of the merger. Ex. 4 (Nov. 18,
2016 Form 8-K). The merger was thus approved by 67% of all outstanding shares and 58.27% of all outstanding shares

held by unaffiliated stockholders. 3  The merger closed a few days later, on November 21, 2016.

F. Plaintiffs' lawsuit

The complaint, which relies on documents that Tesla made available in response to plaintiffs' Section 220 requests,
asserts the following claims: (1) a derivative claim for breach of fiduciary duty against Elon Musk as Tesla's controlling
stockholder (Count I); (2) a derivative claim for breach of the duty of loyalty against all of Tesla's directors (Count II);
(3) a derivative claim for unjust enrichment against Elon Musk, Kimbal Musk, Gracias, Buss, and Jurvetson based on
their holdings of SolarCity stock (Count III); (4) a direct claim against all of Tesla's directors for the alleged improper
transfer of economic and voting power to Elon Musk as Tesla's controlling stockholder (Count IV); and (5) a direct
claim against Elon Musk for breach of fiduciary duty as Tesla's controlling stockholder (Count V). C.A. No. 12740-
VCS Dkt. #34; see C.A. No. 12711-VCS Dkt. #93. The complaint does not allege that the Proxy contained any false
statements or omitted any material information.

ARGUMENT
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Court of Chancery Rule 12(b)(6) requires dismissal when the complaint fails to allege sufficient facts that would entitle a
plaintiff to relief. See Loudon v. Archer-Daniels-Midland Co., 700 A.2d 135, 140 (Del. 1997). The Court will accept as true
well-pleaded allegations of fact, but will not accept “conclusory allegations unsupported by specific facts.” Price v. E.I.
DuPont de Nemours & Co., 26 A.3d 162, 166 (Del. 2011). “[A] trial court need not... draw all inferences ... in plaintiffs'
favor unless they are reasonable inferences,” In re Lukens Inc. S'holders Litig., 757 A.2d 720, 727 (Del. Ch. 1999), and is
“not required to accept every strained interpretation of the allegations proposed by the plaintiff,” Malpiede v. Townson,
780 A.2d 1075, 1083 (Del. 2001).

As detailed below, all of plaintiffs' claims should be dismissed. Because the pleaded facts do not permit the inference that
Musk is a controlling stockholder of Tesla, Counts I, IV, and V -- which are all predicated on Musk's alleged control
-- fail to state a claim. And because plaintiffs are unable to plead that Musk is a controlling stockholder, the approval
of the merger by a majority of Tesla's disinterested shares in a fully informed and uncoerced vote extinguishes plaintiffs'
remaining claims and requires dismissal of the complaint.

I. The pleaded facts do not support the inference that Elon Musk is Tesla's controlling stockholder.

Under Delaware law, a stockholder is a “controlling stockholder” if he either (1) “owns more than 50% of the voting
power of the corporation,” or (2) “owns less than 50% of the voting power of the corporation but exercises control over
the business affairs of the corporation.” In re KKR Fin. Holdings LLC S'holder Litig., 101 A.3d 980, 991 (Del. Ch. 2014),
aff'd sub nom. Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304 (Del. 2015). Neither test is satisfied here.

Plaintiffs cannot succeed under the first test because Musk owned only 22.1% of Tesla's voting power when he allegedly
controlled Tesla - nowhere near an actual majority. See supra p. 4.

Plaintiffs cannot prevail under the second test either. A “minority blockholder” like Musk “is not considered to be a
controlling stockholder unless [he] exercises such formidable voting and managerial power that, as a practical matter,
[he] is no differently situated than if [he] had majority voting control.” In re Morton's Rest. Grp. S'holders Litig., 74 A.3d
656, 664-65 (Del. Ch. 2013). Satisfying this “second test” for control is “no easy task,” Larkin v. Shah, 2016 WL 4485447,
at *13 (Del. Ch. Aug. 25, 2016), and “stockholders with very potent clout have been deemed, in thoughtful decisions, to
fall short of the mark.” In re PNB Holding Co. S'holders Litig., 2006 WL 2403999, at *9 (Del. Ch. Aug. 18, 2006).

Those decisions compel the conclusion that Musk is not Tesla's controlling stockholder. Musk owns just 22.1% of Tesla's
voting power. Then-Vice Chancellor Strine held that a 33.5% ownership stake - more than 50% larger than Musk's stake
here - is “relatively low” for an alleged controlling stockholder. Id. at *10. More recently, in dismissing a claim of control,
this Court explained that a stake of“23.1%” is a “small block in controller contexts.” Larkin, 2016 WL 4485447, at *14.

Musk's block here is smaller still, and its size is an insurmountable obstacle to plaintiffs' claim of control. In In re Cysive,
this Court held that to be a controller, a stockholder must hold “a large enough block of stock to be the dominant force
in any contested ... election.” 836 A.2d 531, 551-52 (Del. Ch. 2003); see also In re KKR Fin., 101 A.3d at 994 (rejecting
claim of control because purported controller lacked “sufficient voting power to remove [the corporation's directors]
from their positions if they rejected the merger proposal or took any other action [the stockholder] did not like”). The
test was met in Cysive because the alleged controller, who directly held 35% of the company's voting power and indirectly
controlled another 5%, had enough voting power to control the outcome of a “contested election ... without having to
attract much, if any, support from public stockholders.” Id. at 552. But Cysive was this Court's “most aggressive finding
that a minority blockholder was a controlling stockholder,” In re Morton ‘s, 74 A.3d at 665, and the alleged controller's
very substantial voting power, essential to the holding there, is clearly absent here: plaintiffs concede that Musk controls
only 22% of Tesla's voting power, that Tesla stock is widely held, and that independent institutional investors own large
blocks of Tesla stock. See supra p. 4; ¶ 151. No facts are pleaded to explain how Musk could determine the outcome of
a contested election in these circumstances. There are none.
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The complaint not only lacks factual allegations showing that Musk could use his voting power to control Tesla in
general, given his small ownership stake; it also lacks allegations showing how he could use his voting power to control
Tesla with respect to the challenged transaction in particular. See In re KKR, 101 A.3d at 991 (“To survive a motion to
dismiss ... plaintiffs must allege facts demonstrating actual control with regard to the particular transaction that is being
challenged.” (internal quotation marks and citation omitted)). Indeed, the complaint concedes that Musk's shares were
excluded from the stockholder vote on which the transaction was conditioned. ¶ 150. Musk thus could not have used his
voting power to ensure, or even raise the odds, that the transaction would be approved.

Nor is Musk alleged to possess sufficient managerial power to render him “as a practical matter... no differently situated
than if [he] had majority voting control.” In re PNB, 2006 WL 2403999, at *9. The complaint alleges that Musk “is
the dominant force behind Tesla's corporate strategy,” “has played a hands-on role in the design of its products,” and
“is the clear public face” of the company. ¶¶ 228-29. But such allegations of managerial authority are not enough.
CEOs (especially good ones) often exercise significant day-to-day control over a company's operations; they often have
significant stockholdings; and they are often the public face of their companies. That's their job. Such facts do not make
them controlling stockholders under Delaware law.

KKR Financial made that clear. There, the Court held that the private equity firm KKR did not control KKR Financial
Holdings, even though the firm “managed the day-to-day business” of the corporation and even though the corporation
was “completely reliant” and “operationally dependent” on KKR's “management services.” 101 A.3d at 983, 993.
That was so because “ultimate authority” over the corporation's “business affairs” rested not with “the manager of
the assets and the day-to-day operations of the [c]ompany,” but with the corporation's “board of directors subject to
annual stockholder election.” Id. at 983, 986, 994. Like Musk here, KKR did not have sufficient “voting power” or any
other “contractual right” through which it could exercise control over the corporation's board - “which is the operative
[standard] under Delaware law.” Id. at 993-94; see also 8 Del. C. § 141.

The complaint attempts to plead that Musk controlled Tesla's board with respect to the SolarCity acquisition in
particular, but the pleaded facts do not support that inference. The complaint alleges that the SolarCity transaction was
“conceived of and instigated by Musk,” and was a component of “his ‘Master Plan[s].’ ” ¶¶ 228, 231. But the fact that
a stockholder proposes a transaction does not mean he is a controlling stockholder. Were it otherwise, every buyout
proposed by an existing stockholder - indeed, any transaction brought to the board by a stock-owning CEO - would be
a controlling stockholder transaction, which is plainly not the law. Instead, the court must separately determine whether
the stockholder is a controller by virtue of his power to exercise “actual control” over the corporation - a power that is
plainly lacking here. Kahn v. Lynch, 638 A.2d 1110, 1114 (Del. 1994); see also, e.g., In re Morton ‘s, 74 A.3d at 660-62
(28% stockholder with two board seats not controlling despite proposing transaction at issue); In re Wheelabrator Techs.,
Inc. S'holders Litig., 663 A.2d 1194, 1197, 1205-06 (Del. Ch. 1995) (22% stockholder with four board seats; same).

In re Dell, Inc. Shareholder Litigation, C.A. No. 8329-CS (Del. Ch.), applies directly and forecloses the claim that
Musk controls Tesla. Challenging a going-private transaction, plaintiffs in Dell alleged that Michael Dell controlled
the company that he founded and bears his name. See C.A. No. 8329-CS, Dkt. #1 (Compl.). As here, plaintiffs there
argued that Mr. Dell “dominate[d] the computer giant [he founded] through his role as Dell's CEO and Chairman,” was
“integrally tied” to the company's success, and that Mr. Dell had proposed the transaction. Id. at ¶¶ 26, 39. Rejecting
the control claim, then-Chancellor Strine held that Mr. Dell's 16.5% stake of Dell was “not anywhere close to the level
of stock ownership that's ever been considered a controlling stockholder.” In re Dell, C.A. No. 8329-CS, at 9 (Del. Ch.
June 19, 2013) (TRANSCRIPT). And not only was Mr. Dell's 16% position “well below even the edgiest” Delaware
controlling stockholder decisions, his stake, like Musk's here, was “completely neutralized” through a requirement that
the transaction be approved by a majority of the unaffiliated shares. Id. at 36-37. Because the plaintiffs could not allege
the necessary combination of managerial and voting power, In re PNB, 2006 WL 2403999, at *9, the claim that Mr. Dell

controlled the company was not even “colorable” enough to permit expedited discovery. In re Dell, Tr. at 42. 4
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Finally, the complaint alleges that in November 2007, almost a decade ago, Musk allegedly forced Tesla's previous CEO
“out of the Company” and subsequently “appointed himself CEO.” ¶ 59. But as the complaint itself alleges, those events
(even assuming their truth) occurred well before Tesla's IPO and at a time when Musk held a “controlling stake in
the Company.” ¶ 58. Those pre-IPO events bear zero relationship to the facts that exist today and offer no support to
plaintiffs' argument that Musk is now a controlling stockholder of Tesla.

Because there are no well-pleaded allegations that Musk is a controlling stockholder of Tesla, Counts I and V, which
assert claims against Musk in his capacity as Tesla's controlling stockholder, must be dismissed for failure to state a claim.
Count IV - which asserts direct claims against all of Tesla's directors for the alleged “improper transfer of economic and
voting power” to Tesla's alleged “controlling stockholder Elon Musk,” ¶ 265 - must be dismissed as well. Overpayment
claims of this kind may proceed only when the pleadings show both “an extraction from the public shareholders and
a redistribution to the controlling shareholder.” Gentile v. Rossette, 906 A.2d 91, 100 (Del. 2006). Not only does the
complaint fail to plead a “controlling shareholder,” it also does not, and cannot, establish any “redistribution” in favor
of Musk, whose Tesla stake was unchanged by the merger. See Ex. 1 (Proxy) at 107, 172, 173 (Musk owned 22.1% of
Tesla before and after the merger).

II. Because the merger was approved by a majority of the disinterested
shares in a fully informed vote, plaintiffs' claims should be dismissed.

Because the complaint does not adequately plead that Musk controls Tesla, all counts of the complaint should be
dismissed on the ground that a majority of the disinterested stockholders approved the merger.

“[I]n the absence of a controlling stockholder that extracted personal benefits, the effect of disinterested stockholder
approval of the merger is review under the irrebuttable business judgment rule, even if the transaction might otherwise
have been subject to the entire fairness standard due to conflicts faced by individual directors.” Larkin, 2016 WL 4485447,
at *1, *7-*13 (citing Singh v. Attenborough, 137 A.3d 151, 151-52 (Del. 2016) and Corwin, 125 A.3d at 308 n. 13, 313-14);
Chester Cty. Ret. Sys. v. Collins, C.A. No. 12072-VCL, at 3-4 (Del. Ch. Dec. 6, 2016) (Order Granting Motions to
Dismiss) (same); In re Solera Holdings, Inc. Stockholder Litig., 2017 WL 57839, at *6 & n.28 (Del. Ch. Jan. 5, 2017)
(same); In re Volcano Corp. Stockholder Litig., 143 A.3d 727, 741 (Del. Ch. 2016) (same). Thus, even if plaintiffs could
plead “facts from which it was reasonably inferable that a majority of [the company's] directors were not independent,
the business judgment standard of review still would apply to [a] merger ... approved by a majority of the shares held by
disinterested stockholders ... in a vote that was fully informed.” Chester Cty., Order at 4 (quoting In re KKR Fin., 101
A.3d at 1003; alterations in original and emphasis added). And where the irrebuttable business judgment rule applies

“because of a vote, dismissal is typically the result.” Singh, 137 A.3d at 151-52. 5

The irrebuttable business judgment rule applies here, because the allegations of the complaint do not support the
inference that Musk is Tesla's controlling stockholder and because the merger was approved in an uncoerced and fully
informed vote by a majority of the shares held by disinterested stockholders. Excluding any Tesla shares held by the
Excluded Tesla Parties (i.e., Elon Musk and Antonio Gracias and any other SolarCity officers and directors), 58.27% of
the outstanding shares were voted in favor of the merger. See supra p. 8-9.

To escape application of the irrebuttable business judgment rule, plaintiffs assert that the ratifying vote should have
excluded shares held by Tesla directors and officers who are “beholden to Elon Musk and/or who own, or whose family
members and/or business partners own, SolarCity stock.” ¶ 151. But as the Proxy discloses, Tesla's directors and officers

other than Musk together hold less than 1% of Tesla's shares. 6  Thus, even excluding shares held by all Tesla directors
and executive officers, the merger was still approved by significantly more than a majority of the unaffiliated shares
outstanding.
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Plaintiffs also allege that all votes by any “stockholders of Tesla who also hold stock in SolarCity” should also be excluded
when calculating whether “disinterested stockholder approval” of the transaction was obtained. ¶¶ 151(f), (g). All such
stockholders, plaintiffs maintain, are “interested” by virtue of their stockholdings in SolarCity. Id. ¶ 152. This novel
attempt to escape the ratifying force of the Tesla stockholder vote fails, for two reasons.

First, even assuming for argument's sake that “disinterested” stockholders exclude anyone owning SolarCity stock, the
complaint would be subject to dismissal under Corwin as long as a majority of the shares held by those stockholders were
voted in favor of the merger. But the complaint (which was filed before the vote) does not even predict that a majority of
those shares would be voted against the merger, let alone plead facts showing that they were. The complaint thus fails
to allege the facts essential to avoiding a finding of ratification even under its own flawed legal theory.

Second and more fundamentally, no Delaware court has ever endorsed the extravagant proposition that every person
who owns stock in both the acquirer and target of a merger transaction is “interested” in the transaction, or that the votes
of all such persons should be excluded in determining whether a challenged transaction has been ratified. To the contrary,
when examining whether disinterested stockholder approval has been obtained, the Delaware courts have made clear
that the relevant body is composed of the stockholders who are unaffiliated with any allegedly conflicted fiduciaries. For
example, in In re Pure Resources, Inc. Shareholders Litigation, 808 A.2d 421 (Del. Ch. 2002), then-Vice Chancellor Strine
held that ratification would apply to a tender offer by a controlling stockholder conditioned on “approval of a majority
of [the target]'s unaffiliated stockholders” -- that is, the stockholder body “exclusive of stockholders whose independence
from the controlling stockholder is compromised.” Id. at 446-47 (emphasis added). The Pure court equated such approval
with “approval by a majority of the disinterested target stockholders” in the context of a controlling stockholder merger
transaction. Id. at 435 (emphasis added). Pure is consistent with a long line of Delaware cases, both before and after
it, that accord ratifying effect to the vote of stockholders who are “disinterested” because they are unaffiliated with the
allegedly “interested” fiduciaries accused of wrongdoing as to the challenged transaction. See, e.g., Fliegler v. Lawrence,
361 A.2d 218, 221 (Del. 1976) (excluding shares of defendant officers and directors); Carlson v. Hallinan, 925 A.2d 506,

530-31 (Del. Ch. 2006) (excluding shares of”[d]irector [d]efendants”). 7

In re CNX Gas Corporation Shareholders Litigation, 4 A.3d 397 (Del. Ch. 2010), illustrates the standard a plaintiff
must meet to cast doubt on the “disinterested” status of a stockholder who also owns stock in the counterparty to the
challenged transaction. In that case, a challenge by target stockholders to a going-private tender offer, the plaintiffs
argued that T. Rowe Price was not a “disinterested” stockholder for the purpose of the stockholder vote because it not
only owned stock in the parent, but also had actively negotiated the terms of the tender offer with the parent company and
entered into an agreement with the parent requiring it to tender its shares. The Court agreed, finding that the plaintiffs
had raised “sufficient questions” about the role of T. Rowe Price in the transaction “to undercut the effectiveness of
the majority-of-the-minority tender condition.” Id. at 416. By contrast, the complaint here does not allege any basis to
disregard the votes of all Tesla stockholders who also hold SolarCity stock.

If Delaware courts sterilized, for the purpose of ratification, the votes of all stockholders who held stock in both parties
to a challenged transaction, ratification would be available only in theory, never in practice. It is not uncommon for
a challenged transaction to be subject to the votes of hundreds of thousands, if not millions of shares. It would be
logistically impossible to determine what percentage of the total number of shares were held by stockholders who did
not hold stock in the counterparty, and how those particular stockholders voted. Plaintiffs' proposed definition of
“disinterested” for the purpose of applying Corwin is so unworkable that it can be fairly viewed as a backdoor attempt
to eliminate ratification as a basis for dismissal.

Indeed, some of the largest and most sophisticated stockholders are institutional investors who, through index or other
funds, hold stock in nearly every major public company on behalf of millions of ordinary investors. If mere cross-
ownership in the parties to a challenged transaction were enough to render a stockholder “interested,” then these
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intermediary stockholders would be conflicted in nearly every transaction involving two public companies. Yet, precisely
because of their diverse holdings, institutional investors have perhaps the greatest “interest in corporations pursuing
fundamentally sound strategies that will generate the most durable wealth for stockholders.” Leo E. Strine, Jr., Securing
Our Nation's Economic Future: A Sensible, Nonpartisan Agenda to Increase Long-Term Investment and Job Creation in
the United States, 71 Bus. LAW. 1081, 1093-95 (2016). Broadly sterilizing their votes would do little to serve the interests
of the ordinary investor.

The complaint thus provides no grounds to avoid application of the irrebuttable business judgment rule. Plaintiffs have
not alleged that the stockholder vote was “coercive” in any way. And plaintiffs have not asserted any disclosure claims,
let alone any viable ones, and accordingly cannot contend that the stockholder vote was not “fully informed.” See, e.g.,
Chester Cty., Order at 4 (“Because the plaintiff has not pled a viable disclosure claim, the business judgment rule applies
[due to disinterested stockholder approval].”); In re Solera, 2017 WL 57839, at *8, *13 (same).

As a result, Tesla's stockholders' approval “extinguishes all challenges to the merger except those predicated on waste.”
Larkin, 2016 WL 4485447, at *7. Plaintiffs have not alleged waste. Nor could they: “In light of the stockholders' approval,
there is no rational argument that waste occurred.” Chester Cty., Order at 6; see also Singh, 137 A.3d at 151-52 (“When
the business judgment rule standard of review is invoked because of a vote, dismissal is typically the result ... because
the vestigial waste exception has long had little real-world relevance.”).

For these reasons, the stockholders' approval of the merger requires dismissal of plaintiffs' remaining claims, including

for breach of fiduciary duty against Tesla's directors (Count II) and unjust enrichment (Count III). 8

CONCLUSION

For the foregoing reasons, plaintiffs' amended complaint should be dismissed with prejudice.
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Wilmington, Delaware 19801
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Footnotes
1 Citations to “Ex. ___” refer to exhibits to the Transmittal Affidavit of Garrett B. Moritz filed contemporaneously herewith.

2 The complaint alleges that Elon Musk owned 18.4% of Tesla's outstanding shares. E.g., ¶ 2. That figure is drawn from the
merger proxy statement (the “Proxy”), which the complaint incorporates by reference, see, e.g., ¶ 158. After the complaint was
filed, Tesla stated in an SEC filing that the correct figure is 22.1%. See Ex. 2 (Nov. 14, 2016 Form 8-K); Ex. 1 (Proxy) at 172.

3 Ex. 4 (Nov. 18, 2016 Form 8-K) (showing 68,788,787 shares voted in favor of the merger and 118,044,090 shares outstanding
as of the record date, in each case excluding shares held or voted by the Excluded Tesla Parties).

4 This Court's decision in In re Zhongpin Inc. Shareholders Litigation, 2014 WL 6735457 (Del. Ch. Nov. 26, 2014), rev'd on other
grounds sub nom. In re Cornerstone Therapeutics Inc. S'holder Litig., 115 A.3d 1173 (Del. 2015), does not support a different
result. There, the Court found that a 17% stockholder, who effectively controlled 26% of the stock, could be a controller in the
context of a going-private transaction because the company's public filings identified him as its “controlling shareholder” and
specific factual allegations supported the inference that his “grip on [the company] discouraged all [other] potential acquirers”
from making a competing bid. 2014 WL 6735457, at *7-9. No such circumstances are presented here.

5 Because the presumption of the business judgment rule is irrebuttable, defendants need not address for purposes of this motion
plaintiffs' allegations that a majority of the Tesla board was interested in or lacked independence in connection with the
merger. These allegations are without merit but are not relevant to the resolution of this motion.

6 Ex. 1 (Proxy) at 172; see also id. at 172-73 (showing that Tesla's directors and executive officers other than the Excluded Tesla
Parties beneficially owned 244,716 additional Tesla shares entitled to vote at the special meeting).

7 The law of other jurisdictions is to the same effect. The Model Business Corporation Act also equates “disinterested” and
“unaffiliated” for the purpose of defining the stockholder body with the power to ratify an allegedly conflicted transaction. See
MODEL Bus. CORP. ACT § 8.63(b) (defining “qualified” shares with the power to ratify a transaction as those shares “entitled
to be voted ... except for shares that ... are held by (A) a director who has a conflicting interest respecting the transaction or
(B) a related person of the director”). The American Law Institute's Principles of Corporate Governance adopted a similar
rule. See American Law Institute, Principles of Corporate Governance: Analysis and Recommendations § 1.23 (1994) (limiting
the definition of “interested” shareholder to a shareholder who is (a) “an interested director or officer with respect to the ...
transaction,” or (b) “a party to the transaction or conduct”).

8 Because plaintiffs' unjust enrichment claim is just another attempt to hold the proponents of the merger liable on a ground
other than waste, it cannot proceed in the face of a fully informed stockholder vote. See, e.g., In re PNB, 2006 WL 2403999,
at *14; see also Monroe Cty. Emps. ‘Ret. Sys. v. Carlson, 2010 WL 2376890, at *1 (Del. Ch. June 7, 2010) (dismissing unjust
enrichment claim as duplicative of plaintiffs' claim for breach of fiduciary duty).
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