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Co-Lead Plaintiffs Arkansas Teacher Retirement System (“ATRS”), Boston 

Retirement System (“Boston”), Roofers Local 149 Pension Fund (“Roofers Local 

149”), Oklahoma Firefighters Pension and Retirement System (“OFPRS”), KBC 

Asset Management NV (“KBC”), ERSTE-SPARINVEST 

Kapitalanlagegesellschaft m.b.H. (“ESK”), and Stichting Blue Sky Active Large 

Cap Equity Fund USA (“Blue Sky”) and additional plaintiff Aaron Rocke 

(“Rocke,” and together with ATRS, Boston, Roofers Local 149, OFPRS, KBC, 

ESK and Blue Sky, “Plaintiffs”), by their undersigned attorneys, respectfully 

submit their Answering Brief in Opposition to the Motion to Dismiss filed by 

nominal defendant Tesla, Inc. (“Tesla” or the “Company”) and defendants Elon 

Musk (“Musk”), Brad W. Buss (“Buss”), Robyn M. Denholm, Ira Ehrenpreis 

(“Ehrenpreis”), Antonio J. Gracias (“Gracias”), Stephen T. Jurvetson (“Jurvetson”) 

and Kimbal Musk (collectively, “Defendants”). 

I. INTRODUCTION

By Musk’s own account, Tesla, SolarCity Corporation (“SolarCity”), and his 

third company, Space Exploration Technologies Corporation (“SpaceX”), form a 

“pyramid” of businesses atop which he sits.  Musk led Tesla’s pre-initial public 

offering (“IPO”) funding rounds and is the Chairman of the Board of Directors (the 



- 2 - 

“Tesla Board”), Chief Executive Officer (“CEO”) and Product Architect, the 

longest tenured officer or director, and the Company’s largest stockholder. 

Musk co-founded SolarCity with his cousins, Peter and Lyndon Rive, and 

was Chairman of the SolarCity Board of Directors (the “SolarCity Board”) and its 

largest stockholder.  Musk also founded SpaceX and is its CEO, Lead Designer, 

and Chairman of the Board of Directors (the “SpaceX Board”).  Although 

stockholders invest in individual companies, Musk concedes it is “important that 

there not be some sort of house of cards that crumbles if one element of the 

pyramid of Tesla, SolarCity and SpaceX falters.” 

As set forth in detail herein, Musk is the dominant force behind the 

Company, which has operated according to the “Master Plan” he authored.  In 

filings with the Securities and Exchange Commission (“SEC”), Tesla 

acknowledges that it is “highly dependent” on Musk.  If he ever left the Company, 

Tesla concedes his departure could “disrupt our operations, delay the development 

and introduction of our vehicles and services, and negatively impact our business, 

prospects and operating results as well as cause our stock price to decline.”  When 

combining this operational dependence with his ownership of 22.1% of Tesla’s 

outstanding shares, Musk, “as a practical matter, possesses a combination of stock 

voting power and managerial authority that enables him to control the corporation, 
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good faith pursuant to [Tesla’s] interests could have approved the terms.” In re 

Ezcorp Inc. Consulting Agreement Deriv. Litig., 2016 WL 301245, at *31 (Del. 

Ch. Jan. 25, 2016) (internal citations omitted), reconsid. granted in part, (Del. Ch. 

Feb. 23, 2016), app. refused sub nom. MS Pawn Corp. v. Treppel, 133 A.3d 560 

(Del. 2016). 

A majority of Tesla’s disinterested stockholders did not support the bailout 

of SolarCity.  Many of Tesla’s largest stockholders, including several of Musk’s 

preferred investors, also had significant holdings in SolarCity and, therefore, had 

much to lose from a SolarCity bankruptcy.  Because these conflicted large 

investors were not excluded from the stockholder vote on the Acquisition, their 

votes “distort[ed] an effective exercise of the franchise, the ultimate goal of which 

is the financial success of the company for the stockholders’ benefit.”  Flaa v. 

Montano, 2014 WL 2212019, at *8 (Del. Ch. May 29, 2014).  Moreover, in 

recommending that Tesla stockholders vote in favor of the Acquisition, Defendants 

withheld material information and made false statements that masked SolarCity’s 

insurmountable financial struggles and Musk’s motives for bailing it out.  Thus, 

Defendants violated their duty to provide “a balanced and truthful recitation of 

events, not a sanitized version that is materially misleading.”  In re Pure Res. Inc., 

S’holders Litig., 808 A.2d 421, 451 (Del. Ch. 2002). 
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Accordingly, Plaintiffs respectfully request that the Motion to Dismiss be 

denied in all respects. 

II. ARGUMENT

A. Because Elon Musk Controls Tesla, the Standard of Proof 
Is Entire Fairness Ab Initio

“When a transaction involving self-dealing by a controlling shareholder is 

challenged, the applicable standard of judicial review is entire fairness, with the 

defendants having the burden of persuasion.”  Ams. Mining Corp. v. Theriault, 51 

A.3d 1213, 1239 (Del. 2012).  For purposes of this Motion, Defendants do not 

argue that the Acquisition was entirely fair.  Instead, Defendants only claim that 

Plaintiffs’ facts “do not support the inference” that Musk exercised control.  See

Defendants’ Opening Brief in Support of Motion to Dismiss the Second Amended 

Complaint (“Defs. Br.”) at 14-23.  They are wrong. 

“Because the question of whether [an alleged controller] is so powerful as to 

have obtained the status of a ‘controlling stockholder’ is intensely factual, it is a 

difficult one to resolve on the pleadings.” Cysive, 836 A.2d at 550-51; accord In 

re Zhongpin Inc. Stockholders Litig., 2014 WL 6735457, at *7 (Del. Ch. Nov. 26, 

2014) (“This inquiry is not a formulaic endeavor and depends on the particular 
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circumstances of a given case.”) rev’d on other grounds sub nom. In re 

Cornerstone Therapeutics, Inc. Stockholder Litig., 115 A.3d 1173 (Del. 2015).1

At the motion to dismiss stage, “all reasonable inferences must be drawn in 

favor of Plaintiffs, and they only need to show it is reasonably conceivable that

[the alleged controller] controlled [the company].”  In re Crimson Expl. Inc. 

Stockholder Litig., 2014 WL 5449419, at *17 (Del. Ch. Oct. 24, 2014) (emphasis 

added); Zhongpin, 2014 WL 6735457, at *7 (“Here, Plaintiffs do not need to prove 

that [the alleged controller] was a controlling stockholder in order to withstand the 

motions to dismiss.  Rather, Plaintiffs must plead facts raising the inference that 

[the alleged controller] could control [the company].”) (emphasis added).  Thus, if 

the Court can “reasonably conceive” that Musk possessed a sufficient combination 

of voting power and managerial authority to control Tesla, then Defendants’ 

Motion to Dismiss should be denied.  See Zhongpin, 2014 WL 6735457, at *8.  As 

Defendants concede, their arguments regarding ratification are wholly inapplicable 

if Musk is found to control Tesla.  Defs. Br. at 1-2. 

Musk does not own more than 50% of Tesla’s stock.  But that is far from 

dispositive when assessing whether he controlled the Company.  Under well-

                                              
1 See id. at *9 n.33 (“Whether or not a particular CEO and sizeable stockholder 
holds more practical power than is typical should not be decided at the motion to 
dismiss stage if a plaintiff pleads facts sufficient to raise the inference of control.”). 
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established Delaware law, “[e]xceeding the 50% mark . . . is only one method of 

determining whether a stockholder controls the company.”  Crimson, 2014 WL 

5449419, at *10; accord In re PNB Holding Co. S’holders Litig., 2006 WL 

2403999, at *9 (Del. Ch. Aug. 18, 2006) (“[T]here is no absolute percentage of 

voting power that is required in order for there to be a finding that a controlling 

stockholder exists.”).

A stockholder is also controlling if he possesses “a combination of potent 

voting power and management control such that the stockholder could be deemed 

to have effective control of the board without actually owning a majority of stock.”  

Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304, 307 (Del. 2015).  “[T]he 

analysis of whether a controlling stockholder exists must take into account whether 

the stockholder, as a practical matter, possesses a combination of stock voting 

power and managerial authority that enables him to control the corporation, if he 

so wishes.” Cysive, 836 A.2d at 553. 

This Court has frequently held that stockholders owning less than 50% of 

the company’s outstanding shares (often far less) may nonetheless control a 

corporation and the decisions of its board of directors.  In Zhongpin, for example, 

the Court found that the plaintiffs’ allegations raised an inference that defendant 

Xianfu Zhu (“Zhu”), Zhongpin’s chairman and CEO, was a controlling stockholder 
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despite owning just 17.3% of the outstanding shares, because he also had 

significant authority over operational and strategic decisions.  2014 WL 6735457, 

at *7-*9.  With plaintiffs relying upon representations made in Form 10-K filings 

with the SEC, the Court found that the allegations supported that Zhu “possessed 

active control over [the company’s] day-to-day operations,” and “[t]he Company 

relied so heavily on him to manage its business and operations that his departure . . 

. would have had a material adverse impact on the Company.”  Id. at *9. 

Moreover, “as a result of his stock ownership, he could exercise significant 

influence over shareholder approvals for the election of directors, mergers and 

acquisitions, and amendments to [] bylaws.”  Id.  Thus, in denying the motion to 

dismiss, the Court explained that by virtue of his “formidable voting and 

managerial power,” Zhu, “as a practical matter, [was] no differently situated than if 

[he] had majority voting control.”  Id. at *6 (internal citations omitted). 

Similarly, in In re Morton’s Restaurant Group Inc. Shareholders Litigation,

then-Chancellor and now Chief Justice Leo Strine discussed the ruling in Cysive—

a strikingly similar case—explaining that defendant Nelson Carbonell 

(“Carbonell”) “not only held 35% of the company’s stock, but he was the 

company’s visionary founder, CEO, and chairman.”  74 A.3d 656, 665 (Del. Ch. 

2013).  Despite holding less than 50% of the Company’s stock, Carbonell 
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“exercised more power than a typical CEO” due to his “influence over even the 

ordinary managerial operation of the company.” Id. at 665-66; Cysive, 836 A.2d at 

552 (explaining that Carbonell had “day-to-day managerial supremacy”). The 

Court in Cysive ultimately held that Carbonell’s voting and managerial power 

combined to give him the power to control the company and that he “would be 

perceived as having such capability by rational independent directors, public 

stockholders, and other market participants.”  836 A.2d at 553.

Further, in Calesa Associates, L.P. v. American Capital, Ltd., 2016 WL 

770251, at *11 (Del. Ch. Feb. 29, 2016), the Court found plaintiff properly pled 

that American Capital, Ltd. (“ACAS”) was the controlling stockholder of Halt 

Medical, Inc. (“Halt”) for purposes of a transaction with Halt.  Despite owning just 

26% of its outstanding stock, a majority of the company’s board was either not 

independent of ACAS or was otherwise interested in the transaction with Halt. Id.

As the Court held, because the plaintiff’s allegations were sufficient to “to infer 

that a majority of the Board . . . was under the influence of, or shared a special 

interest with, ACAS in regard to the Transaction,” the plaintiff had adequately 

alleged that ACAS “was a controlling stockholder at the time of the Transaction.” 

Id.
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As in Cysive, Musk has been Chairman of the Tesla Board and the dominant 

force at the Company since early 2004—shortly after its founding.  ¶60.2  And 

Tesla acknowledges in public filings that “[i]n addition to serving as the CEO since 

October 2008, Mr. Musk has contributed significantly and actively to us since our 

earliest days in April 2004 by recruiting executives and engineers, contributing to 

the Tesla Roadster’s engineering and design, raising capital for us and bringing 

investors to us, and raising public awareness of the Company.”  ¶271.  Musk 

himself refers to Tesla as “my company” and “one element of the pyramid of 

Tesla, SolarCity and SpaceX” atop which he sits.  ¶¶5, 79, 116. 

Tesla historically relied on Musk to keep the Company afloat, as he 

participated in Tesla’s Series A, B, C, D, and E rounds of pre-IPO financing and 

borrowed $20 million from SpaceX to inject into Tesla in 2008.  ¶¶61, 269.  In 

November 2007, Musk forced Tesla’s founder and CEO Martin Eberhard out of 

the Company, then appointed himself CEO less than a year later.  ¶¶60, 61.  Today, 

Musk is the longest-tenured officer or director at Tesla.  ¶269. 

As Plaintiffs allege, Musk is inextricably involved in Tesla’s business affairs 

and exerts a level of influence far beyond what would be typical for someone with 

                                              
2 All references to “¶” and “¶¶” are citations to Plaintiffs’ Second Amended 
Verified Class Action and Derivative Complaint filed on March 9, 2017 (Trans. 
I.D. 60318244) (the “Complaint”). 
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Company’s operations, including the design of its first car, the Roadster.  ¶60.  

Musk has continued to maintain a hands-on role in the design of all of Tesla’s 

products, going so far as to dictate details such as the lowering of the Tesla 

Roadster’s side rails and selecting interior trim.  ¶271.   

Musk is viewed both within the Company and by much of the public as the 

“inspirational force” and “visionary” driving the Company’s success.  A January 

14, 2015 Detroit Free Press profile described Musk as the subject of a “personality 

cult” and acknowledged that “[m]uch of [Tesla’s] growth is pegged directly to the 

sheer force of Musk’s personality.”  ¶272.  As described in a TIME article 

published on August 4, 2016:  “Like Apple under Steve Jobs and Amazon under 

Jeff Bezos, Tesla Motors has an image deeply entangled with that of its founder.  

Only with Tesla . . . success still lies in an often-delayed future.  And so Musk is 

even more crucial to what Tesla is, because that future must be filtered through his 

vision.” Id.

Musk holds himself out as a visionary in the areas of alternative energy, 

electric cars, and space travel, and uses this status to attract investors.  ¶23.  Even 

Tesla directors Jurvetson, Gracias, and Ehrenpreis view him as a visionary, as they 

personally and/or through their affiliates invest in all things Musk, including his 

“pyramid” of Tesla, SolarCity, and SpaceX.  ¶¶23, 36-37, 39, 42-44, 48-50.  
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Ehrenpreis’s venture capital partner and SolarCity director, Nancy Pfund, has 

publicly stated that Musk has “always been a master of the universe in my mind.”  

¶36. 

Further, like in Calesa, Plaintiffs allege that at least five of Tesla’s six 

directors besides Musk were either financially interested in the Acquisition or 

beholden to Musk, and Defendants have made no attempt to rebut those allegations 

in their opening brief. ¶¶242-48 (Gracias), ¶¶250-52 (Kimbal Musk), ¶¶254-56 

(Ehrenpreis), ¶¶258-62 (Jurvetson), ¶¶264-65 (Buss). Accordingly, because a 

majority of the Tesla Board “was under the influence of, or shared a special 

interest with” Musk concerning the Acquisition, the Court should likewise find that 

it is at least reasonably conceivable that Musk controlled Tesla in connection with 

the proposed Acquisition. 

Unsurprisingly, Defendants cite no case in which a stockholder with Musk’s 

degree of voting power, managerial power, and board control, has not been 

deemed a controlling stockholder in the context of a self-interested transaction.  

Indeed, the very cases Defendants cite in support of their argument actually 

demonstrate that Plaintiffs have more than adequately alleged Musk’s control.  For 

example, in Morton’s, see Defs. Br. at 18, this Court rejected a control argument in 

a third-party merger that was “based entirely on cursory allegations that [we]re not 
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supported by well-pled facts.”  74 A.3d at 664.  The conclusory control argument 

there was “based solely on three pled facts:” (i) the alleged controller had a 27.7% 

stake in the company and two employees on the board; (ii) prior to the board’s 

formal approval of the sales process challenged by the plaintiffs, an employee of 

the 27.7% stockholder contacted a potential financial advisor during the process; 

and (iii) the board ultimately decided to retain that advisor. Id. at 665.

Unlike here, the alleged controller in Morton’s was not conflicted in the 

challenged transaction itself, did not occupy any management position, and did not 

chair the board.  Indeed, the Morton’s court distinguished the facts of that case 

from Cysive, where the blockholder not only held 35% of the company’s stock, but 

he was the company’s visionary founder, CEO, and chairman.  Unlike Morton’s,

and much like Cysive, Musk is the Company’s visionary Chairperson and CEO, 

runs the day-to-day operations of the business, and is conflicted in the challenged 

transaction.4

                                              
4 Similarly, unlike the instant action, in In re Wheelabrator Technologies, Inc. 
S’holder Litig., see Defs. Br. at 18-19, the Court rejected plaintiffs’ argument that a 
22% stockholder was a controller of Wheelabrator (“WTI”) where “there [was] no 
contention or evidence that Waste, a 22% stockholder of WTI, exercised de jure or 
de facto control over WTI.”  663 A.2d 1194, 1205 (Del. Ch. 1995).  In In re Dell, 
Inc. S’holder Litig., C.A. No. 8329-CS (Del. Ch.), the plaintiffs did not allege that 
Michael Dell controlled the company prior to the going-private transaction at issue; 
rather, the complaint cited by Defendants, see Defs. Br. at 20, alleged that the 
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Defendants’ reliance on In re KKR Financial Holdings LLC Shareholder 

Litigation, 101 A.3d 980 (Del. Ch. 2014), is also misplaced.  Defs. Br. at 17-18.  

KKR involved “the novel claim that a holder [KKR] of less than one percent of the 

stock of a Delaware corporation [KFN] was a controlling stockholder . . . .”  Id. at 

983.  In KKR, the “Plaintiffs’ controlling stockholder theory [wa]s based on the 

terms of a management agreement whereby an affiliate of KKR managed the day-

to-day business of KFN, making KFN operationally dependent on KKR,” but 

which expressly reserved for KFN’s majority independent board the “ultimate 

authority for managing [the company’s] business and affairs.”  Id. at 983, 990.  In 

determining KKR was not a controlling stockholder, the Court explained that 

“KKR’s less than 1% position in KFN obviously would create no concern in the 

mind of KFN’s directors that KKR possessed sufficient voting power to remove 

them from their positions if they rejected the merger proposal or took any other 

action KKR did not like.” Id. at 994. KKR is therefore nothing like this action. 

Musk, like the controllers in Zhongpin and Cysive, controls Tesla through a 

combination of his voting power as the Company’s largest stockholder and his 

managerial authority derived from his status as the Company’s visionary, 

                                                                                                                                                  
challenged transaction “would give control of the Company” to Michael Dell.  
C.A. No. 8329-CS, Dkt. #1 (Compl.) at ¶6. 
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inspirational force, CEO and chairman, and from his active and crucial role in the 

day-to-day operations and technical advancements of Tesla.  Like the controller in 

Calesa, Musk’s power to control the Tesla Board was particularly potent in 

connection with the Acquisition because at least a majority of its members shared a 

special interest in the Acquisition with him or were under his influence.  

Accordingly, Defendants’ Motion to Dismiss must be denied. 

B. It Is Reasonably Conceivable That the Acquisition 
Constituted Corporate Waste 

Defendants’ argument that there is no basis for a waste claim is also 

baseless.  “The judicial standard for determination of corporate waste is well 

developed.  Roughly, a waste entails an exchange of corporate assets for 

consideration so disproportionately small as to lie beyond the range at which any 

reasonable person might be willing to trade.”  Lewis v. Vogelstein, 699 A.2d 327, 

336 (Del. Ch. 1997) (emphasis added); see also Ezcorp Inc., 2016 WL 301245, at 

*31 (holding that waste claims are adequately pled when the “economic terms” of 

the transaction are “so one-sided as to create an inference that no person acting in a 

good faith pursuit of the corporation’s interests could have approved the terms”).  

Claims for waste most often arise from a “transfer of corporate assets that serves 

no corporate purpose” or a transaction in which there is not “substantial 



- 17 - 

consideration received by the corporation.”  Weiss v. Swanson, 948 A.2d 433, 450 

(Del. Ch. 2008). 

This Court has found waste claims to be properly pled in a variety of factual 

circumstances, including self-interested transactions.   

In Lewis, Mattel, Inc. (“Mattel”) adopted a director compensation plan that 

included stock option grants.  699 A.2d at 329.  Under the plan, outside directors 

were entitled to a one-time option grant of 15,000 shares and were eligible for 

additional option grants on re-election. Id.  The plan was presented to stockholders 

at the annual meeting, and the plan was approved.  Id. at 329-30.  The plaintiff 

filed suit, alleging that “such grants represent excessively large compensation for 

the directors in relation to the value of their service to Mattel.” Id. at 329.  The 

Court denied the motion to dismiss the waste claim, finding that discovery may 

show that the options “constituted an exchange to which no reasonable person not 

acting under compulsion and in good faith could agree.”  Id. at 339. 

In In re INFOUSA, Inc. Shareholders Litigation, 953 A.2d 963, 1002 (Del. 

Ch. 2007), stockholders likewise brought an action challenging transactions in 

which the company paid for personal expenses of its CEO and largest stockholder.  

Id. at 973-81.  In denying the defendants’ motion to dismiss the waste claim, the 

Court found that the complaint “present[ed] a series of related-party transactions 
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and improper benefits,” and “[a] reasonable person might well consider this a 

sweetheart deal” for the insider.  Id. at 1002; see also Joyce v. Cuccia, 1997 WL 

257448, at *5 (Del. Ch. May 14, 1997) (denying motion to dismiss a waste claim 

when corporate assets were sold “to a third party without consideration,” despite 

defendants’ argument that the company received certain services in the exchange); 

Telxon Corp. v. Bogomolny, 792 A.2d 964, 976 (Del. Ch. 2001) (denying motion 

to dismiss waste claim when it was reasonably conceivable that “no reasonable 

person not acting under compulsion and in good faith could agree” to the disputed 

stock option grants).

Plaintiffs’ Complaint sets forth a quintessential claim for waste, as the 

Acquisition was nothing more than a bailout of one failing element of Musk’s self-

described entrepreneurial “pyramid”—SolarCity.  ¶¶5, 79.  SolarCity had 

consistently failed to turn a profit, had mounting debt, and was burning through 

cash at an unsustainable rate.  ¶6. During its ten-year history, SolarCity 

accumulated over $3 billion in debt, nearly $1.5 billion of which would be due 

before the end of 2017, while generating only $1.8 billion in total revenue.  Id.

According to its Form 10-Q filed on August 9, 2016, SolarCity had cash and 

cash equivalents of just $145.7 million as of June 30, 2016, which was then 

supplemented through a $305 million “cash equity” transaction announced on 
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SolarCity’s future was equally bleak.  SolarCity’s business model was built 

around solar leases and associated tax credit.  ¶¶177-83.  Under the Energy Policy 

Act of 2005, the Federal Solar Investment Tax Credit (the “Federal SITC”) 

currently allows those purchasing or investing in residential or commercial solar 

energy systems to recoup 30% of the total cost of such systems through dollar-for-

dollar tax credits.  ¶180.  When SolarCity leases a solar system, the tax benefits 

accrue to SolarCity. Id.  However, for both residential and commercial systems, 

the tax credits are dropping to 26% of the total system costs in 2020 and further to 

22% in 2021.  ¶181.  In 2022, the tax credit for commercial systems settles at a 

10% rate, and the tax credit for residential systems is eliminated altogether.  Id.

Moreover, the propriety of SolarCity’s claims for tax credits themselves has 

been called into question.  ¶¶183-86.  The Senate Finance Committee (the “SFC”) 

and the House Ways and Means Committee (the “HWMC”) have launched a joint 

investigation into whether solar energy companies improperly received billions of 

dollars in tax incentives.  ¶183.  In 2016, Senator Orrin Hatch of the SFC, who is 

leading the probe along with Congressman Kevin Brady of the HWMC, concluded 

that the United States Treasury Department and Internal Revenue Service do not 

have adequate controls over the Federal SITC program.  Id.  Expanding its ongoing
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overlap there is between Tesla car buyers and SolarCity homeowners” when asked 

about the rationale for the Acquisition during a conference call with investors and 

analysts.  ¶162. 

As a result of their significant financial and personal interests in SolarCity, 

Musk and the other members of the Tesla Board chose to come to its rescue with 

Tesla equity in hand.  Musk and the other Board members were well aware of 

SolarCity’s imminent doom because they had the most to lose were it to go 

bankrupt.  Musk founded SolarCity with his cousins Lyndon and Peter Rive.  Musk 

was SolarCity’s Chairman, Lyndon Rive was SolarCity’s CEO, and Peter Rive was 

SolarCity’s Chief Technology Officer.  ¶64.  Together, they owned almost 30 

percent of SolarCity’s outstanding stock, while holding substantial additional 

investments in SolarCity through its debt offerings.  ¶¶24, 78.  Musk also had a 

$475 million personal line of credit, which was backed, in part, by his shares of 

SolarCity and Tesla stock.  ¶68.  A public failure of SolarCity would have 

subjected that personal line of credit to margin calls.  ¶237. 

Defendants Kimbal Musk (Elon Musk’s brother), Gracias, Jurvetson, 

Ehrenpreis, and Buss also were also substantial SolarCity stockholders.  ¶¶7, 27, 

36, 43, 49, 54.  Many of the large investors in SolarCity are also funds managed by 

members of the Tesla Board, namely Valor Equity Partners (“Valor”) managed by 
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Gracias), Draper Fisher Jurvetson (“DFJ”) managed by Jurvetson, and DBL 

Partners (“DBL”) managed by Ehrenpreis. Id.  These firms are also heavily 

invested in Musk’s other enterprises.  ¶146. 

In addition to the financial harm Musk would have suffered to his personal 

investments in SolarCity stock and debt, he was at risk of serious reputational harm 

from a SolarCity bankruptcy.  The successes of Musk’s companies in the 

“pyramid” of Tesla, SolarCity, and SpaceX were all inter-dependent.  ¶5.  An 

essential aspect of the stock market and capital success of the pyramid is Musk’s 

“visionary” status.  ¶23.  If SolarCity publicly failed, Musk’s investors could lose 

confidence and not invest in his future ventures. Id.  By diluting SolarCity’s 

failures within Tesla, which had a market capitalization ten times larger than 

SolarCity at the time of the Acquisition, Musk was able to preserve his reputation.  

¶¶147-48.

Other Tesla directors similarly risked reputational damage if SolarCity 

publicly failed.  Gracias was a member of the SolarCity Board at the time of the 

Acquisition.  ¶¶42-43.  Buss was the former Chief Financial Officer (“CFO”) of 

SolarCity and a paid SolarCity consultant.  ¶27.  Both personally invested in 

SolarCity.  Thus, if SolarCity had to declare bankruptcy, Gracias’s reputation as an 
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investor and director would have been called into question, and Buss’s reputation 

as a financial executive would also have been greatly harmed. 

Finally, the third entity in Musk’s triumvirate, SpaceX, held significant 

SolarCity debt, due in 2017.  ¶212.  Musk is a director of and investor in SpaceX.  

¶210.  Musk is joined on the SpaceX Board by Kimbal Musk, Gracias, and 

Jurvetson. Id.   Further, at least Ehrenpreis (personally and through his DBL fund), 

Gracias (personally and through his Valor funds), and Jurvetson (through his DFJ 

funds) are investors in SpaceX, and thus, are investors in SolarCity debt. Id.  If 

SolarCity was not acquired by Tesla, its imminent failure would have also caused 

SpaceX, their decision-making as SpaceX directors, and/or their wallets as SpaceX 

investors to suffer.  ¶213. 

In rescuing SolarCity, Tesla paid an extraordinary price for a company that 

was virtually worthless and on the verge of collapse.  ¶143. The market reacted 

accordingly.  When Tesla’s proposal to acquire SolarCity was first publicly 

announced, the market quickly discounted Tesla’s stock price by 10%.  ¶108.  This 

stock drop lowered the Company’s market capitalization by $3.4 billion, more than 

the entire market capitalization of SolarCity. Id.

Tesla, moreover, bailed out SolarCity by using its stock, which has proven to 

be a more valuable currency to SolarCity’s stockholders than if Tesla had merely 
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paid cash.  At the time the Acquisition was announced, the consideration Tesla 

paid to acquire SolarCity was worth approximately $2.6 billion. Id.  The loss of 

stockholder equity suffered as a result of acquiring SolarCity turned out to be a 

speed-bump for Tesla’s market capitalization, and the Company’s stock price has 

now climbed by over 43% since the Merger Agreement was executed.6  Based on 

Tesla’s closing stock price on the date of this filing, the Tesla shares that 

SolarCity’s stockholders received are now worth over $3.7 billion. Proxy at 3 

(indicating that “former SolarCity stockholders will own approximately 6.9% of 

Tesla”).7  The value received by Tesla in the Acquisition in exchange for the 

consideration paid was “so disproportionately small as to lie beyond the range at 

which any reasonable person might be willing to trade,” and thus Plaintiffs have 

pled facts supporting their claim for waste.  Lewis, 699 A.2d at 336. 

In arguing for dismissal of Plaintiffs’ waste claim, Defendants ignore both 

the law and Plaintiffs’ allegations, and instead make largely cursory arguments 

suggesting that the pleading standard for a waste claim is so high as to be almost 

                                              
6 Tesla’s stock price information may be accessed at 
http://www.nasdaq.com/symbol/tsla/real-time.
7 All references to the “Proxy” are citations to the Joint Proxy 
Statement/Prospectus filed with the SEC on October 12, 2016, attached as Exhibit 
1 to the Transmittal Affidavit of Garrett B. Moritz (Trans. ID 60749838) (“Moritz 
Aff.”).
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unachievable. See Defs. Br. at 51-52.  Indeed, in certain of Defendants’ cited 

cases, the Court did not undertake any meaningful analysis and dismissed waste 

claims out of hand.  See, e.g., Singh v. Attenborough, 137 A.3d 151, 152 (Del. 

2016); Chester Cty. Ret. Sys. v. Collins, 2016 Del. Ch. LEXIS 197, at *7 (Dec. 6, 

2016).  However, the rulings in those cases were driven by the context of the 

claims themselves, rather than the allegations of waste.  Each of those cases was a 

sell-side class action (as opposed to a buy-side action challenging a conflicted 

bailout) in which stockholders received a premium for their shares in the disputed 

transaction, even if at an allegedly unfair price.  Id.  Here, however, there is no 

basis for a less fulsome analysis, as it was Tesla that paid an unsupportable 

premium to acquire SolarCity.8

                                              
8 Defendants incorrectly contend that the stockholder vote cleansed Plaintiffs’ 
waste claim.  Defs. Br. at 51.  As discussed below, the stockholder vote did not 
satisfy the requirement of a majority of disinterested, fully informed stockholders.  
Therefore, Defendants’ reliance on Chester County, 2016 Del. Ch. LEXIS 197, at 
*7, and Singh, 137 A.3d at 152, is misplaced.  Those cases stand for the 
proposition that a transaction will be presumed to be “a fair exchange,” where fully 
informed, uncoerced, disinterested stockholders approve the merger transaction.  
See Chester Cty., 2016 Del. Ch. LEXIS 197, at *4 (noting that the transaction 
received “disinterested stockholder approval”); Singh, 137 A.3d at 151 (same).  
Here, Plaintiffs allege facts showing that the vote was not limited to disinterested 
stockholders and that they were not fully informed.  See Section II.C infra.  For 
this reason, the stockholder vote did not cleanse Defendants’ misconduct. 
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C. Defendants Cannot Meet the Burden for Demonstrating 
Stockholder Ratification 

As the Delaware Supreme Court has explained, ratification requires “a fully 

informed, uncoerced vote of the disinterested stockholders” concerning the 

disputed transaction. Corwin, 125 A.3d at 307.  With respect to “the concomitant 

legal effect of shareholder ratification after full disclosure (e.g., claim 

extinguishment, the retention of the business judgment rule presumptions, or the 

shift of the burden of proof of entire fairness from the defendant to the plaintiff) it 

is the defendant who bears the burden.” Solomon v. Armstrong, 747 A.2d 1098, 

1128 (Del. Ch. 1999); Harbor Fin. Partners v. Huizenga, 751 A.2d 879, 890 n.3 

(Del. Ch. 1999) (holding that “it is defendants’ burden to prove that the business 

judgment rule should attach as a result of the vote (i.e., that they made adequate, 

non-coercive, and non-misleading disclosures in connection with the vote)”).  

Here, Defendants cannot meet that burden, as they are unable to demonstrate that a 

majority of disinterested Tesla stockholders voted to approve the Acquisition and 

that all material information was fully and fairly disclosed. 

1. Defendants Have Failed to Demonstrate That the 
Acquisition Was Approved by a Majority of 
Disinterested Tesla Stockholders 

For a stockholder vote to have any cleansing effect on directors’ disloyal 

conduct, the disputed transaction must be approved by a majority of the company’s 
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“disinterested” stockholders. In re S. Peru Copper Corp. S’holder Deriv. Litig., 52 

A.3d 761, 793 n.113 (Del. Ch. 2011), aff’d sub nom., Ams. Mining Corp., 51 A.3d 

at 1213) (“[I]t has long been my understanding of Delaware law, that the approval 

of an uncoerced, disinterested electorate of a merger (including a sale) would have 

the effect of invoking the business judgment rule standard of review.”).  In the 

context of mergers and acquisitions, disinterestedness is compromised by standing 

“on both sides” of the transaction or realizing a benefit “not receive[d] by the 

shareholders generally.” Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 362 (Del. 

1993); Harbor Fin. Partners, 751 A.2d at 887 n.25 (explaining that those who 

receive a personal benefit from the transaction “cannot objectively be viewed as 

disinterested”).

As the Delaware Supreme Court has explained, “[w]hat legitimizes the 

stockholder vote as a decision-making mechanism is the premise that stockholders 

with economic ownership are expressing their collective view as to whether a 

particular course of action serves the corporate goal of stockholder wealth 

maximization.”  Crown EMAK Partners, LLC v. Kurz, 992 A.2d 377, 388 (Del. 

2010) (discussing the importance of keeping aligned “the economic interests and 

the voting interests of the shares”).  Where a stockholder has a financial interest 

that diverges from the interests of his fellow stockholders, “his vote distorts an 



- 30 - 

effective exercise of the franchise, the ultimate goal of which is the financial

success of the company for the stockholders’ benefit.”  Flaa, 2014 WL 2212019, 

at *8 (evaluating whether a stock purchase agreement constituted impermissible 

vote buying).  Accordingly, “[e]conomic incentives matter, particularly for the 

effectiveness of a legitimizing mechanism like a majority-of-the-minority tender 

condition or a stockholder vote.” In re CNX Gas Corp. S’holders Litig., 4 A.3d 

397, 416 (Del. Ch. 2010). 

Here, the Merger Agreement required the approval of both a majority of the 

Company’s outstanding shares and a majority of the shares not affiliated with 

Musk or other directors and officers of SolarCity (the “Approval Requirement”).  

¶223.  However, the Approval Requirement failed to exclude the votes of 

stockholders who would have been damaged far worse by voting down the 

Acquisition than they would have by approving it.  The majority of those 

stockholders who voted had a strong economic incentive to support the bailout of 

SolarCity—an interest not shared by the Company and Tesla stockholders who did 

not own SolarCity stock.  ¶¶222-30.  As a result, Defendants cannot meet their 
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burden to demonstrate that a majority of disinterested Tesla stockholders voted to 

approve the Acquisition.9

First, the Approval Requirement did not exclude the shares held or 

controlled by certain of Musk’s family members and closest business partners, all 

of whom owned large blocks of SolarCity stock, including defendants Kimbal 

Musk, Jurvetson, and Buss. 

Kimbal Musk is the brother of Elon Musk and the cousin of Lyndon Rive 

and Peter Rive.  ¶53.  In its filings with the SEC, Tesla concedes that Kimbal Musk 

is not an independent director.  Id.  Kimbal Musk is also a director of SpaceX and 

an investor alongside Elon Musk in Valor funds managed by Gracias.  ¶¶56-57.  

                                              
9 As the Court recognized in In re Saba Software, Inc. Stockholder Litigation,
2017 WL 1201108 (Del. Ch. Apr. 11, 2017), the outcome of a stockholder vote 
does not provide any cleansing effect if stockholders face a “Hobson’s choice” and 
are influenced by factors “other than the economic merits of the transaction.”  Id.
at *15-*16.  In Saba, stockholders were forced to choose between two unattractive 
options: (a) voting in favor of the sale of the company at a depressed price due to 
the company’s repeated failure to complete a restatement and bring its financial 
statements up-to-date, or (b) holding onto illiquid shares of Saba stock that had 
been deregistered by the SEC. Id. at *15.  This Court therefore held that the 
stockholders’ vote in favor of the merger was not “cleansed” by a fully informed, 
uncoerced stockholder vote under Corwin because the stockholders had no real 
choice. Id. at *7-*16.  Here, Tesla stockholders who also owned SolarCity stock 
were similarly forced to choose between:  (a) voting in favor of Tesla’s bailout of 
SolarCity, which harmed Tesla, or (b) allowing SolarCity to slide in to bankruptcy, 
wiping out their large investments in SolarCity entirely.  Like in Saba, these Tesla 
stockholders had no real choice and were influenced by factors other than whether 
the Acquisition was in the best interests of Tesla.
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Gracias is the founder, managing partner, CEO, Chief Investment Officer, and sole 

owner of Valor, with its funds having participated in venture funding rounds for 

SolarCity, Tesla, and SpaceX.  ¶¶41-42.  At the time of the Acquisition, Kimbal 

Musk owned 203,255 shares of Tesla (0.16% of total shares) and 147,541 shares of 

SolarCity (0.15% of total shares), the vast majority of which are pledged as 

collateral to secure personal loans.  ¶¶54-55. 

Jurvetson is a managing director of the venture capital firm DFJ.  ¶48.  

Although DFJ has not held Tesla stock since at least early 2015, funds managed by 

DFJ owned 3,308,226 shares of SolarCity stock (3.3% of total shares), and 

Jurveston’s business partner at DFJ, John H.N. Fisher, was one of the SolarCity 

directors who approved the Acquisition.  ¶¶48-49.  Jurvetson personally owned 

79,591 shares of Tesla stock (0.14% of total shares) and 417,450 shares of 

SolarCity (0.41% of total shares).  ¶49. 

Buss was the CFO of SolarCity from August 2014 through February 2016 

and received approximately $32 million in total compensation during that time.  

¶¶27, 29.  Thereafter, Buss remained with SolarCity as a consultant through 

December 2016.  ¶28.  Buss owned 111,241 shares of Tesla (0.07% of total shares) 

and 37,277 shares of SolarCity (0.03% of total shares) at the time of the 

Acquisition.  ¶27. 
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exclude the votes of stockholders whose divergent financial interests “distort[ed] 

an effective exercise of the franchise.”  Flaa, 2014 WL 2212019, at *8.11

In contending that they have met the standard for ratification with regard to 

Plaintiffs’ purportedly non-controller claims, Defendants repeatedly—and 

incorrectly—cite to decisions applying the majority-of-the-minority requirement in 

controlling stockholder cases and improperly conflate the concepts of 

“unaffiliated” and “disinterested” stockholders.  See, e.g., Pure Res., 808 A.2d at 

446-47 (discussing the “majority of the minority condition” holding that 

ratification will apply in a controlling stockholder transaction if approved by “a 

majority of []unaffiliated stockholders”); CNX Gas, 4 A.3d at 400 (holding that “a 

majority of the unaffiliated stockholders” must approve controlling stockholder 

transaction for the business judgment rule to apply); Carlson v. Hallinan, 925 A.2d 

506, 529-31 (Del. Ch. 2006) (discussing ratification for claims of “minority 

stockholder” in a controlling stockholder transaction). 

                                              
11 Although Defendants contend that Plaintiffs have not demonstrated how the 
votes of the Institutional Investors were actually cast, at the pleading stage the 
Court must draw all reasonable inferences in Plaintiffs’ favor. Savor, Inc. v. FMR 
Corp., 812 A.2d 894, 896-97 (Del. 2002).  To that end it is notable that Evercore 
presented a discrete slide to the Tesla Board on this issue.  ¶226 & Ex. A.  
Moreover, Defendants bear the burden to demonstrate that the requirements for 
stockholder ratification are met, not vice versa. Corwin, 125 A.3d at 312 n.27. 
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For the business judgment rule to apply in controlling stockholder 

transactions, Delaware law requires, among other protections, that the transaction 

be approved by “a majority of the minority stockholders.”  Kahn v. M&F 

Worldwide Corp., 88 A.3d 635, 645 (Del. 2014). In this context, minority 

stockholders are generally considered to be those “unaffiliated” with the controller.  

Id. at 638 (affirming the application of the business judgment when, inter alia,

“M&F required that the Merger be approved by a majority of the stockholders 

unaffiliated with M&F”).  However, when affirming the ratification standard for 

non-controller claims in Corwin, 125 A.3d 304, the Delaware Supreme Court did 

not adopt the majority-of-the-minority requirement that it discussed in Kahn just

one year earlier.  Instead, the court reinforced the “long-standing policy” that 

ratification will apply to non-controller transactions when approved by a majority 

of “disinterested stockholders.”  Id. at 312-13.  As the Chief Justice explained, the 

basis for this policy is that disinterested stockholders can “protect themselves at the 

ballot box by simply voting no” on the transaction.  Id. at 313.  Thus, the standard 

for ratification of non-controller transactions, which depends on the votes of a 

majority of “disinterested stockholders,” is distinct from the standard for business 

judgment protection of controller transactions, which depends on the votes of a 



- 37 - 

majority of the “minority” of shares unaffiliated with the controller (among other 

requirements). 

The rationale of the Supreme Court in Corwin reinforces why the votes of 

Kimbal Musk, Jurvetson, Buss, and the Institutional Investors must be excluded 

from the vote count for purposes of ratification, as their economic incentive was 

not to protect Tesla, but rather to save their investments in a failing SolarCity.  

¶227.  Regardless of whether these stockholders were “unaffiliated” with Musk, 

they were not “disinterested” with respect to the Acquisition, and therefore their 

votes do not support Defendants’ ratification argument. 

Defendants contend that the disinterested stockholder standard will lead to 

intrusion into the investment decisions of all public stockholders in any disputed 

merger transaction unless it is interpreted to be synonymous with the majority-of-

the-minority standard.  Defs. Br. at 28-30.  Setting aside that Defendants’ position 

would fundamentally rewrite the plain language of Corwin and its progeny, their 

argument still fails for two reasons.  Foremost, as the Court explained in CNX Gas,

an evaluation of the disinterestedness of public stockholders does not involve a 

broad examination into overall investment strategies or motives.  4 A.3d at 417.  

Instead, the inquiry concerns whether there is “a direct economic conflict” that 

results from owning stock in both companies that are parties to the transaction, 
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when voting on the Acquisition. Gantler v. Stephens, 965 A.2d 695, 713 (Del. 

2009); McMullin v. Beran, 765 A.2d 910, 925 (Del. 2000) (holding that “directors 

are required to provide shareholders with all information that is material to the 

action being requested and to provide a balanced, truthful account of all matters 

disclosed . . . .”).  A fact is material “if there is a substantial likelihood that a 

reasonable shareholder would consider it important in deciding how to vote.”  

Rosenblatt v. Getty Oil Co., 493 A.2d 929, 944 (Del. 1985) (quoting TSC Indus., 

Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976)). 

At the pleading stage, plaintiffs need only allege facts making it “reasonably 

conceivable” that the stockholder vote was not fully informed.  See Cent. Mortg. 

Co. v. Morgan Stanley Mortg. Capital Holdings LLC, 27 A.3d 531, 536 (Del. 

2011).  When the development of the factual record, whether through discovery or 

trial, will be helpful to determining the sufficiency of the disclosures, a motion to 

dismiss should be denied.  See Wells Fargo & Co. v. First Interstate Bancorp.,

1996 WL 32169, at *10 (Del. Ch. Jan. 18, 1996) (“A question of materiality is 

difficult to treat as a question of law on a motion to dismiss.  In fact, issues of 

materiality are generally held to be mixed questions of law and fact, but 

predominantly questions of fact.”); McMullin, 765 A.2d at 926 (“In the specific 

context of this case, an answer to the complaint, discovery and a trial may all be 
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necessary to develop a complete factual record before deciding whether, as a 

matter of law, the [director defendants] breached their duty to disclose all material 

facts to the minority shareholders.”). 

Here, on October 12, 2016, Tesla filed its Proxy with the SEC and scheduled 

a special meeting (the “Special Meeting”) of the Company’s stockholders to hold a 

vote on the Acquisition.  ¶197.  In advance of the Special Meeting, Musk 

embarked on a public relations tour to foster support for the Acquisition and tout 

SolarCity’s business prospects.  Id.  Through the Proxy and public statements by 

Musk, Defendants portrayed SolarCity as a high-growth business on the cusp of 

sustained profitability and the Acquisition as the next logical step in Tesla’s 

expansion.  ¶¶218-19, 221.  However, as the 220 Documents have revealed, Musk 

and the Tesla Board withheld material information and made false statements that 

masked SolarCity’s insurmountable financial struggles and Defendants’ motives 

for bailing it out. 

a. Defendants Withheld Material Information 
Concerning Their Motive to Bail Out SolarCity 

With respect to a sale process leading to a merger transaction, a company’s 

stockholders “are entitled to a balanced and truthful recitation of events, not a 

sanitized version that is materially misleading.”  Pure Res., 808 A.2d at 451; see

also Chen v. Howard-Anderson, 87 A.3d 648, 690 (Del. Ch. 2014) (denying 
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  SolarCity was not in position to 

conduct an equity offering.  ¶82.  SolarCity had already issued nearly 25 million 

additional shares since its IPO, and its stock price had declined approximately 64% 

from February 2015 to February 2016.  Id.  Accordingly, Musk initiated 

                                              
12 Defendants seize on the fact that, through operational changes such as the 
substantial layoffs discussed herein,  
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Thus, rather than be forthcoming, Defendants withheld material information 

concerning their true motives in pursuing the Acquisition and failed in their duty to 

“disclose the board’s motivations candidly.”  Sherwood, 2011 WL 6355209, at *8. 

b. Defendants Hid SolarCity’s Insurmountable 
Financial Struggles by Withholding Material 
Information and Making False Statements 
Concerning SolarCity’s Financial Projections 

When considering a proposed merger or acquisition, information concerning 

the value of the target company “address[es] the most important issue to 

stockholders—the sufficiency of the consideration being offered” in the 

transaction. Pure Res., 808 A.2d at 449 (granting preliminary injunction and 

finding that defendants failed to sufficiently disclose financial analyses performed 

by financial advisors); Lynch v. Vickers Energy Corp., 383 A.2d 278, 281 (Del. 

1977) (directors breached their fiduciary duties by disclosing only a “floor” 

estimate of value and concealing the “ceiling” valuation); Zirn v. VLI Corp., 681 

A.2d 1050, 1055-58 (Del. 1996) (finding omitted information concerning prospects 

for reinstatement of a company patent to be material).  Stockholders must be 

“informed of information in the fiduciaries’ possession that is material to the 

fairness of the price.” Eisenberg, 537 A.2d at 1059 (granting preliminary 

injunction requiring corrective disclosures). 
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In evaluating the consideration, information concerning the company’s 

projected financial performance is “among the most highly-prized disclosures by 

investors.” In re Netsmart Techs., Inc. S’holders Litig., 924 A.2d 171, 203 (Del. 

Ch. 2007); David P. Simonetti Rollover IRA v. Margolis, 2008 WL 5048692, at 

*10 (Del. Ch. June 27, 2008) (explaining that “Delaware law places a premium on 

management’s predictions of future performance”).  Directors must be candid and 

not “selectively disclose[]” only those forecasts that make the transaction look fair 

while withholding others that may not.  Maric Capital Master Fund, Ltd. v. Plato 

Learning, Inc., 11 A.3d 1175, 1178 (Del. Ch. 2010) (granting a motion for 

preliminary injunction when directors provided incomplete information concerning 

the relative value of the consideration).14

Here, Defendants withheld material information and made 

misrepresentations concerning SolarCity’s financial projections that concealed its 

                                              
14 Defendants argue in passing that financial information of this nature did need to 
be disclosed because the Acquisition was not a freeze-out merger, and Tesla’s 
stockholders were not being cashed out.  Defs. Br. at 43 n.22.  Not only is this 
argument belied by the fact that the Tesla Board relied upon such information in 
approving the Merger Agreement and recommending that Tesla stockholders vote 
in favor of the Acquisition, but Defendants’ position has been rejected by the 
Court. See Noerr v. Greenwood, 1997 WL 419633, at *7 (Del. Ch. July 16, 1997) 
(rejecting the argument that a board’s basis for a valuation opinion cannot be 
material to stockholders outside of a freeze-out context and holding that plaintiffs 
stated a disclosure claim based on the directors’ omission of information forming 
the basis for the valuation conclusions). 
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insurmountable financial struggles.  ¶¶203-04.  Since its inception, SolarCity’s 

business model centered around the leasing of solar energy systems to residential 

and commercial customers, as opposed to cash- or loan-based sales.  ¶177.  Solar 

leases provide two primary financial benefits: (1) the future lease payments from 

solar system customers, and (2) tax equity associated with the Federal SITC. Id.

Although neither inherently provides immediate cash, SolarCity could assign the 

future lease payments and tax attributes to investors in exchange for upfront cash 

payments.  ¶178. 

Historically, SolarCity’s lease-based business model was unable to generate 

positive cash flows.  ¶179.  More importantly for Tesla stockholders, a business 

model built around solar leases was unsustainable going forward because the tax 

benefits under the Federal SITC are being phased out almost entirely in the short 

term.  ¶¶179-81.  As discussed above, the Federal SITC presently allows for 

SolarCity to recoup 30% of the total cost of the residential or commercial solar 

systems it leases through federal tax credits.  ¶180.  For both residential and 

commercial systems, the Federal SITC drops to 26% of the total costs in 2020 and 

again in 2021 to 22%.  ¶181.  In 2022, the tax credit for commercial systems settles 

at a 10% rate, while credits for residential systems are eliminated entirely.  Id.
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information concerning SolarCity’s financial projections and skewed their public 

representations to mask that the Acquisition was actually a bailout rather than a 

strategic transaction. McMullin, 765 A.2d at 925.

c. Defendants Withheld Material Information 
Concerning Evercore’s DCF Analysis of 
SolarCity

When asked to vote on a proposed merger transaction, “stockholders are 

entitled to a fair summary of the substantive work performed by the investment 

bankers upon whose advice the recommendations of their board as to how to vote 

on a merger or tender offer rely.” Pure Res., 808 A.2d at 449.  Directors must 

disclose not just “the valuation methods” and the “ultimate values generated by 

those analyses,” but also the “key inputs.”  Netsmart, 924 A.2d at 203-04; 

Crescent/Mach I Partners, L.P. v. Turner, 846 A.2d 963, 987 (Del. Ch. 2000) 

(denying a motion to dismiss as to disclosure-based claims). 

Directors also owe a “fiduciary obligation to avoid misleading partial 

disclosures.” Zirn, 681 A.2d at 1056.  “Once defendants travel down the road of 

partial disclosure[,] they have an obligation to provide the stockholders with an 

accurate, full, and fair characterization of those historic events.” Id. (internal 

quotation omitted).  “Such disclosure must be made in an atmosphere of complete 

candor.” Smith v. Shell Petroleum, Inc., 1990 WL 84218, at *12 (Del. Ch. June 19, 

1990), aff’d, 606 A.2d 112 (Del. 1992). 
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Similarly, “[b]ecause of the central role played by investment banks in the 

evaluation, exploration, selection, and implementation of strategic alternatives, this 

Court has required full disclosure of investment banker compensation and potential 

conflicts.” In re Del Monte Foods Co. S’holders Litig., 25 A.3d 813, 832 (Del. Ch. 

2011); In re John Q. Hammons Hotels Inc. S’holder Litig., 2009 WL 3165613, at 

*16 (Del. Ch. Oct. 2, 2009). “[I]t is imperative for the stockholders to be able to 

understand what factors might influence the financial advisor’s analytical efforts.”  

In re Rural Metro Corp. Stockholders Litig., 88 A.3d 54, 105 (Del. Ch. 2014), aff’d

sub nom. RBC Capital Mkts., LLC v. Jervis, 129 A.3d 816, 860 (Del. 2015).  Here, 

Defendants failed to meet these standards in three respects. 

First, as the Complaint explains in detail, multiple Tesla directors have 

business and financial relationships with SpaceX.  At the very least, Musk, 

Ehrenpreis (personally and through his DBL fund), Gracias (personally and 

through his Valor funds), and Jurvetson (through his DFJ funds) are investors in 

SpaceX, and Elon Musk, Kimbal Musk, Gracias, and Jurvetson are directors of 

SpaceX.  ¶212.  SpaceX was a substantial investor in SolarCity and, with Tesla, 

formed Musk’s pyramid of businesses.  ¶213; Proxy at 108.  The impending failure 

of SolarCity as an independent business would have devalued SpaceX’s 

investment in SolarCity and, consequently, the investments of Musk, Ehrenpreis, 
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Gracias, and Jurvetson in SpaceX.  ¶213.  SolarCity’s failure would also have 

damaged the reputation of Musk and would have harmed his other enterprises, 

including SpaceX, by causing an increase in their cost of capital.  Id.

Defendants withheld information as to the Tesla directors’ investments in 

and financial ties to SpaceX.  ¶213-14.  Without this information, Tesla’s 

stockholders were unable to assess the independence of Tesla directors and were 

not fully informed of the harm Defendants would suffer if Tesla did not bail out 

SolarCity.  ¶214.  These conflicts of interests were critical, as personal financial 

incentives “can inspire fiduciaries and their advisors to be less than faithful” to the 

company and its stockholders.  See El Paso, 41 A.3d at 439. 

Second, Defendants withheld material information concerning Buss’s 

independence and conflicts of interest.  ¶¶208-09.  The Proxy only discloses Buss’s 

employment as SolarCity CFO, which ended in February 2016.  Id.  As discussed 

above, Buss remained with SolarCity as a consultant through the end of December 

2016, which included the time during which the Acquisition was considered, 

negotiated, and approved by the Tesla Board. Id.  Thus, the Proxy misled Tesla 

stockholders concerning Buss’s independence in connection with the Acquisition 

by withholding information concerning his ongoing business and financial 

relationship with SolarCity. Id.; see also Eisenberg, 537 A.2d at 1061 
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(“[S]hareholders [are] entitled to know that certain of their fiduciaries halve] a self-

interest that [i]s arguably in conflict with their own, and the omission of the fact 

[is] material.”).15

Third, the Proxy makes no mention of Credit Suisse or its role in connection 

with the Acquisition.  ¶217.  Recent analyst reports on Tesla issued by Credit 

Suisse disclosed that Credit Suisse “has a material conflict of interest with the 

subject company” because it “act[ed] as financial advisor to SolarCity . . . on their 

sale to Tesla Motors Inc.”  ¶215.  Credit Suisse is one of the lenders who 

participated in Tesla’s $1 billion asset-based loan agreement, and appears to have 

assisted in preparing a presentation made to Institutional Shareholder Services in 

Tesla’s efforts to gain support for the Acquisition.  ¶216.  Thus, although 

Defendants argue that Plaintiffs have not sufficiently explained how Credit 

Suisse’s role in the Acquisition was material, this position ignores that Defendants’ 

have withheld all information concerning the bank’s involvement.  ¶¶215-17.  

Defendants should not be permitted to use their own non-disclosures as a sword on 

their Motion to Dismiss and “immunize themselves through their own wrongful, 

                                              
15 In response, Defendants attempt to downplay Buss’s ties to SolarCity and his 
role as a consultant at the time of the Acquisition.  Defs. Br. at 45-46.  While 
Defendants can argue on an evidentiary basis following discovery that the level of 
Buss’s involvement in SolarCity after February 2016 was immaterial, such 
evaluation is a question of fact that cannot be resolved on the pleadings. 
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disloyal acts.” Am. Int’l Grp. Derivative Litig., Inc. v. Greenberg, 976 A.2d 872, 

876 (Del. Ch. 2009). 

Accordingly, Defendants failed to make a “full disclosure of potential 

conflicts of interests” to Tesla stockholders. Orchard Enters., 88 A.3d at 21. 

3. Defendants’ Arguments Concerning Waiver and 
Laches Are Meritless 

Rather than confining their arguments to whether the Acquisition was 

approved by a majority of fully informed, uncoerced, and disinterested Tesla 

stockholders, Defendants assert that any challenges to the disclosures in the Proxy 

“are precluded under the doctrines of laches and waiver.”  Defs. Br. at 31.  

Specifically, Defendants argue that Plaintiffs “had ample to time to raise disclosure 

claims and litigate them if necessary” prior to the closing of the Acquisition, and 

the decision not to do so prevents challenges to the disclosures in post-closing 

litigation. Id. at 30-31.  The Court recently rejected this same argument. 

In Saba, this Court expressly held that while “seek[ing] to enjoin the Merger 

. . . is a preferred means to address serious disclosure claims in connection with a 

proposed transaction,” the failure “to pursue that remedy, however, does not

deprive Plaintiff of a right to press disclosure claims post-closing.” Saba, 2017 

WL 1201108, at n.23 (emphasis added). 
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Similarly, in City of Miami General Employees’ & Sanitation Employees’ 

Retirement Trust v. Comstock, 2016 WL 4464156  (Del. Ch. Aug. 24, 2016), 

plaintiff did not include a disclosure-based claim in its initial complaint filed prior 

to the closing of the disputed transaction nor challenge the sufficiency of the proxy 

statement in connection with its motion for preliminary injunction.  Id. at *9.  After 

the transaction closed, plaintiff amended its complaint to seek a remedy of 

monetary damages, added a disclosure-based claim and alleged that deficiencies in 

the proxy statement prevented stockholders from making fully-informed voting 

decisions. Id.  In support of their motion to dismiss, defendants argued that the 

challenges to the sufficiency of the disclosures “should be barred” because plaintiff 

chose to wait until “it was ‘too late to remedy the harm’ with supplemental 

disclosures.” Id.

While recognizing the same line of cases cited here by Defendants, the Court 

rejected defendants’ argument. Id. at *9 n.30 (citing In re Transkaryotic 

Therapies, Inc., 954 A.2d 346, 362 (Del. Ch. 2008)); id. at *9 n.31 (citing Ryan v. 

Lyondell Chem. Co., 2008 WL 2923427, at *21 n.128 (Del. Ch. July 29, 2008)).  

Although the Court acknowledged a preference for “disclosure claims to be 

litigated before a stockholder vote,” the Court recognized “there is a wrinkle” to 



- 62 - 

this position when directors argue for a ratification effect from the outcome of the 

stockholder vote: 

As discussed below, defendants argue that, under the Supreme Court’s 
decision in Corwin v. KKR Financial Holdings LLC, the C&J 
directors’ approval of the Nabors transaction is subject to the business 
judgment presumption because it was approved by a fully-informed, 
uncoerced stockholder vote.  Thus, the question whether the 
stockholder base was fully informed is relevant not only to determine 
whether [the alleged disclosure deficiency] states a claim for relief, 
but also to address defendants’ arguments concerning the applicable 
standard of review for its other fiduciary duty claims.  For this reason, 
I choose to address plaintiff’s disclosure claims on the merits. 

Id. at *9. 

The same rationale from Comstock applies here and will lead to an equitable 

result.  Although Defendants contend that Plaintiffs “knew everything that they 

now claim requires additional disclosure pre-vote,” so did Defendants.  Defs. Br. at 

30.  But rather than adhere to their disclosure duties, Defendants withheld material 

information from Tesla stockholders concerning “the insurmountable financial 

struggles of SolarCity and Defendants’ self-interested reasons for bailing it out.”  

¶197.  Defendants must now defend their actions. 

Further, Defendants’ argument concerning waiver would undermine the 

Delaware Supreme Court’s ruling in Corwin. Corwin concerned potential burden 

shifting and a reduced standard of review in a “post-closing damages action” when 

the company’s disinterested stockholders approved the transaction through a fully 
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informed, uncoerced vote.  125 A.3d at 305.  If all disclosure claims had to be 

litigated prior to the closing of the transaction, then Corwin would have no 

application.  Moreover, as several recent decisions make clear, disclosure 

violations may serve as a basis for a post-closing award of monetary damages.  See 

RBC Capital Mkts., LLC v. Jervis, 129 A.3d 816, 857-63, 868 (Del. 2016) 

(affirming a post-closing judgment based on disclosure violations and a quasi-

appraisal remedy); Chen, 87 A.3d at 691-92 (denying motions for summary 

judgment on disclosure-based claims in post-closing litigation); Orchard Enters.,

88 A.3d at 47 (“As these decisions show, quasi-appraisal damages are one possible 

remedy for breaches of the duty of disclosure, and the availability of the quasi-

appraisal damages measure is not limited to short-form mergers.”). 

Consequently, the Court should reject Defendants’ argument concerning 

laches and waiver, and should evaluate the sufficiency of the disclosures in the 

Proxy Statement “on the merits.” Comstock, 2016 WL 4464156, at *9. 

III. CONCLUSION

For the reasons stated herein, Plaintiffs respectfully request that Defendants’ 

Motion to Dismiss be denied in all respects. 
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