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INTRODUCTION 
 
 The panel majority’s opinion in this case is entirely consistent with the 

applicable precedent of this Court and the Supreme Court.  The panel majority’s 

finding that class certification was not warranted because the district court failed 

to conduct a rigorous analysis on the Rule 23 prerequisites on the mistaken 

assumption that the predominance requirement for certification was lessened in 

the settlement context is consistent with this Court’s decision in Hanlon v. 

Chrysler Corp., 150 F.3d 1011 (9th Cir. 1998) and follows the Supreme Court’s 

landmark decision on the standards for settlement class certification: Amchem 

Prods. Inc. v. Windsor, 521 U.S. 591 (1997).  Further, the panel majority opinion 

is completely correct that the record did not support the presumption that used 

car owners were exposed to and relied upon misleading advertising and, thus, the 

district court had an obligation to define the relevant class in such a way as to 

include only members who were exposed to allegedly materially misleading 

advertising.  The panel majority’s opinion on this aspect of the case is consistent 

with this Court’s precedent in Mazza v. Am. Honda Motor Co., 666 F.3d 581 (9th 

Cir. 2012).  The Petitions for Rehearing En Banc should be denied. 
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I.  THE PANEL MAJORITY’S OPINION IS CONSISTENT 
WITH THE PRECEDENT OF THIS COURT AND THE 
SUPREME COURT 

 
A.  The District Court Previously Found That State Law Variance And 
Reliance Precluded A Predominance Finding For A Nationwide Class 

 
The district court made a Tentative Ruling on Motion for Class 

Certification in one of the consolidated cases for this settlement: Espinosa, 

et.al. v. Hyundai Motor Am., case no. CV-12-800- GW (FFM) (Supplemental 

Excerpts of Record p. 382-396). 

Here are relevant excerpts from the district court's ruling: 
 

Plaintiffs do not present any argument as to whether 
individualized proof of reliance is required as concerns the 
three fraud-based common law claims. Therefore, the Court 
would presume that individualized proof of reliance and 
causation is required before Plaintiffs could prevail as to those 
claims; predominance is thus not met as to the common law 
claims.  (SER 391) 

Defendant has submitted an "Appendix of Variations in 
State Laws" (Docket No. 58-1) that unquestionably 
demonstrates that there are material differences as between the 
various states' laws that would "make a difference in this 
litigation." See Mazza, 666 F.3d at 590-91 (considering scienter 
requirements, reliance requirements and remedies to be material 
differences in consumer protection laws, just as Defendant 
demonstrates here). (SER 395) 

All in all, the Court would find that certification of a 
nationwide class where California law is applied to out-of-state 
consumers is foreclosed by the Ninth Circuit's decision in 
Mazza, a case virtually on all fours with the instant matter. 
Obviously, were the laws of the other various states applied to 
out-of-state purchasers, class certification would be precluded 
because common questions of law and fact could no longer 
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predominate. Therefore, the Court would only consider granting 
certification to a class including solely California consumers. 
(SER 396) 

The Court would certify, if any class at all, Elantra and 
Sonata classes that (1) are limited to California consumers only, 
(2) defined so as to include only consumers who viewed one of 
the challenged advertisements or marketing materials, (3) assert 
only UCL, FAL. and CLRA claims. The Court would DENY 
certification as to the three common law claims due to 
individualized reliance issues. 
(SER396) 

In the above ruling, manageability was not discussed, nor was it given as a 

reason for rejecting a nationwide class. The district court reviewed and analyzed 

an Appendix of Variation in State Laws that had been provided by Hyundai.  The 

District Court was fully aware of the differences in state law and found that 

Espinosa was “virtually on all fours” with this Court’s decision in Mazza v. Am. 

Honda Motor Co., 666 F3d 581 (9th Cir. 2012). 

B.  Mazza Shows That Assessing Variations In State Law Is An 
Essential Element Of The Predominance Inquiry 

The Petitioners argue that the class certification issues in this case are 

relevant primarily to manageability, and therefore have little or no bearing on the 

issue of predominance for a settlement class.  That is incorrect. 

In Mazza v. Am. Honda Motor Co., 666 F.3d 581 (9th Cir. 2012), this court 
held: 

 
Because the law of multiple jurisdictions applies here to any 
nationwide class of purchasers or lessees of Acuras, including a 
CMBS system, variance in state law overwhelm common 
issues and preclude predominance for a single nationwide 
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class. Id. at 596 
 

Manageability is not discussed in Mazza and manageability is not given as 

a reason why the variance in state law precluded predominance for a nationwide 

class in Mazza. 

For common issues of fact, Mazza did not question whether misleading 

advertisements existed or whether Honda knew of the defect.  Instead, Mazza 

found that common issues of fact did not predominate where an individualized 

case must be made for each member showing reliance.  Id. at 596.  Mazza noted 

that California law does not allow a consumer who was never exposed to a false 

or misleading advertising campaign to recover damages under California law. Id.  

No management issues were discussed or given as any reason for the finding that 

there was not a predominance of common fact issues in Mazza. 

C.  Amchem v. Windsor Governs This Case 
 

The Petitioners contend that the panel majority’s reliance on the 

Supreme Court’s landmark case on settlement class certification Amchem 

Prods. Inc. v. Windsor, 521 U.S. 591, 620 (1997) is unwarranted. That 

argument is meritless. The principles for settlement class certification set forth 

in Amchem directly apply to this case and clearly show that the panel 

majority’s decision in this case was correct. 
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In Amchem, the Supreme Court made clear that those specifications of 

Rule 23 which are designed to protect absentees by blocking unwarranted or 

overbroad class definitions, of which predominance is certainly one, demand 

undiluted, even heightened attention in the settlement context.  Id. at 620. See 

also Ortiz v. Fibreboard Corp., 527 U.S. 815, 858 (1999) ("the determination 

whether proposed classes are sufficiently cohesive to warrant adjudication must 

focus on questions that preexist settlement"). The Amchem opinion singled out 

the predominance requirement of 23(b)(3) as an “inquiry that trains on the 

legal or actual questions that qualify each member’s case as a genuine 

controversy, questions that pre-exist any settlement.”  Id. at 622-623.  The 

Supreme Court expressly provided that the predominance requirement is at a 

minimum, the same for a settlement class as it is for a litigation class.  The 

Supreme Court expressly emphasized that the safeguards provided by the Rule 

23(a) and (b) class-qualifying criteria are not impractical impediments checks 

shorn of utility in the settlement class context.  Id. at 621. 

 The Supreme Court noted that if a fairness hearing permitted class 

designation despite the impossibility of litigation, both class counsel and court 

would be disarmed.  Class counsel confined to settlement negotiations could not 

use the threat of litigation for a better offer.  Id. at 621.  The panel majority was 

correct to point out that is exactly what happened in this case. 
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In Amchem, the Supreme Court noted that, given the number of 

"uncommon questions" as to exposure level and injury, "any overarching 

dispute about the health consequences of asbestos exposure cannot satisfy the 

Rule 23(b)(3) predominance" standard. 521 U.S. at 624.  And it then stated that 

differences in state law, compound these disparities. 521 U.S. at 624.  The 

Supreme Court in Amchem identified state law differences as a relevant 

consideration.  And the reason for that conclusion is obvious: a question 

cannot even be common, let alone predominate, if its resolution is not 

relevant to the legal claims of all of the members of the class. Determining 

the relevant legal standards, and what facts are relevant under those 

standards, is therefore an essential first step in assessing predominance.  By 

completely ignoring the differences in state law in this case which had been 

briefed and which the district court had found to be material, the panel majority 

correctly found that the court below abused its discretion. 

D.  Hanlon Supports The Panel Majority Opinion In This Case And Shows 
That The Predominance Inquiry Is Undiluted In The Settlement Context 

In Hanlon v. Chrysler Corp., 150 F.3d 1011 (9th Cir. 1998) this Court 

found that while state law remedies varied in that case, there was a homogenous 

collection of causes including products liability, breaches of express warranties 

and "lemon laws". Id. at 1022. Of significance, reliance was not an issue in 

Hanlon. In Hanlon, this Court noted that a court must pay "undiluted, even 
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heightened, attention to class certification requirements in a settlement context." 

Id. at 1019; This Court also noted that the predominance analysis must rest on 

"legal or factual questions that qualify each member's case as a genuine 

controversy, questions that pre-exist any settlement."  Id.  Hanlon did not engage 

in a relaxed predominance analysis for a settlement class. It did not use the 

rationale of no management issues as a reason to certify that settlement class. 

There was no consideration of manageability in the predominance section of the 

opinion.  Instead, this Court found that a common nucleus of facts and potential 

legal remedies "dominates this litigation."  Id. at 1022.  A fair reading of Hanlon 

demonstrates that this Court would have affirmed the certification of Hanlon as a 

litigation class. The predominance analysis in Hanlon contrasts sharply with the 

certification of a settlement class in this case, particularly in light of the 

district court's analysis of certification in Espinosa. 

 Under the Petitioner’s suggested approach, where a settlement class is 

involved, a district court does not have to perform a rigorous analysis as to whether 

the Rule 23 criteria have been met.  That position was expressly rejected in 

Hanlon.  This Court is certainly not alone in rejecting that approach. 

In Valley Drug Co. v. Geneva Pharmaceuticals, 350 F.3d 1181 (11th Cir. 

2003), the court noted that even if class certification is not contested, "a court 

nevertheless has the responsibility of conducting its own inquiry as to whether the 
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requirements of Rule 23 have been satisfied in a particular case. Id. at 1188; see 

also In re Grand Theft Auto Video Game Consumer Litigation, 251 F.R.D. 139, 

(S.D.N.Y. 2008), settlement does not relieve the court of its duty to perform a 

robust analysis of the plaintiffs' predominance showing.); Vernon Gries v. 

Standard Ready Mix Concrete, L.L.C., 2009 WL 427281, *3 (N.D. Iowa 2009) (the 

"rigorous analysis" required of a district court in order to determine whether all of 

the prerequisites of Rule 23 are satisfied remains true in the context of a proposed 

settlement class.) 

II.  THE THIRD CIRCUIT IS AN OUTLIER ON THE SUBJECT 
OF CLASS CERTIFICATION FOR BOTH LITIGATION AND 
SETTLEMENT CLASSES 

 
Last year, this Court refused to follow the Third Circuit’s requirement that a 

class proponent, in addition to satisfying Rule 23, must also demonstrate an 

administratively feasible way to determine who is in the class.  Briseno v. ConAgra 

Foods, Inc., 844 F.3d 1121, 1124-1125 (9th Cir. 2017). 

This Court noted that the Third Circuit required putative class 

representatives to demonstrate “administrative feasibility” as a prerequisite to class 

certification.  Id. at 1126. (internal citations omitted).  This Court declined to 

follow the Third Circuit and adopt an administrative feasibility requirement.  Id. at 

1133. 
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In reaching this decision, this Court noted that Supreme Court precedent 

counsels in favor of hewing closely to the text of Rule 23.  This Court cited 

Amchem, noting that the Supreme Court considered whether a settlement-only 

class could be certified without satisfying the requirements of Rule 23.  In 

holding that it could not, the Court underscored that the Federal Rules of 

Civil Procedure result from "an extensive deliberative process involving 

... a Rules Advisory Committee, public commenters, the Judicial 

Conference, [the Supreme] Court, [and] Congress." Id. at 620. The Court 

warned that "[t]he text of a rule thus proposed and reviewed limits judicial 

inventiveness" and admonished that "[c]ourts are not free to amend a rule 

outside the process Congress ordered." Id. This Court opined that the lesson 

of Amchem Products is plain:  "Federal courts lack authority to substitute for 

Rule 23's certification criteria a standard never adopted." Id. at 622.  

Mindful of the Supreme Court's guidance, this Court declined to interpose an 

additional hurdle into the class certification process not included in the enacted 

Rule.  ConAgra petitioned this Court for an En Banc hearing, providing that 

the opinion was in conflict with the Third Circuit.  This Court denied the 

Petition. 

Likewise, this Court should not follow the Third Circuit’s opinion on 

settlement class certification, which squarely conflicts with the precedent of 
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this Circuit and the Supreme Court.  In Sullivan v. DB Invs., Inc., 667 F.3d 273 

(3rd Cir. 2011), the Third Circuit provided that variations in the rights and 

remedies under the various laws of the fifty states do not defeat commonality 

and predominance.  Id. at 301.  Sullivan cited published decisions involving 

both litigation classes and settlement classes in support of this statement and 

did not limit it to settlement classes.  Compare that language to this Court’s 

decision in Mazza. 

The Third Circuit then went on to discuss certification of a settlement 

class.  It provided that consideration of varying laws in the context of 

predominance should be primarily focused on manageability.  Id. at 303.  The 

Third Circuit opined that the objectors seemed to conflate the predominance 

analysis for certification of a settlement class with that required for 

certification of a litigation class.  Id.  The Third Circuit concluded with state 

law variations are largely irrelevant to certification of a settlement class.  Id. 

Judge Jordan, joined by Judge Smith, dissented.  They criticized the 

majority for concluding that in certifying a class action, it makes no 

difference whether the class is defined to include members who lack any 

claim at all.  Id. at 340 The dissent noted that "[b]y treating the dictates of 

state law as irrelevant, to be passed over in the name of 'global peace, the 

Majority has endorsed the fabrication of substantive rights where none before 
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existed." Id.  In light of these concerns, the dissent concluded, "[t]his is, in 

short, a bad day for Rule 23, for federalism, and for those who thought the 

Rules Enabling Act was a restraint on judicial legislating." Id. at 340-41. 

The Third Circuit’s opinion in Sullivan is in direct conflict with Amchem 

and Hanlon’s language that the test for predominance is at least the same, if 

not heightened, with a settlement class.  The panel majority’s opinion in this 

case is consistent with Amchem, Hanlon and Mazza.  The Third Circuit’s 

opinion is contrary to this Court’s precedent and that of the Supreme Court. 

 The Seventh Circuit’s opinion in In re Mex. Money Transfer Litig., 267 F.3d 743 

(7th Cir. 2001), while acknowledging that certification will sometimes be inappropriate 

when recovery depends on law that varies materially from state to state, affirmed 

certification where the class representatives confined their theories to federal law and 

aspects of state law that are uniform.  Id. at 747. That is far different than this case, 

particularly in light of the district court’s certification analysis in Espinosa. 

III.  CHOICE OF LAW ISSUES WERE BRIEFED BY HYUNDAI 
AND THE VARIATIONS IN STATE LAWS WERE FOUND BY 
THE DISTRICT COURT TO BE MATERIAL 

 
 The Petitioners provide that the objectors failed to meet their choice of law 

burden.  The Petitioners rely upon the California Supreme Court’s decision in 

Wash. Mut. Bank, FA v. Superior Court, 24 Cal. 4th 906 (2001) for the proposition 

that California law applies unless a party litigant timely invokes the law of a 
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foreign state in which case it is the foreign law proponent who must shoulder the 

burden of demonstrating that foreign law, rather than California law, should apply 

to class claims. Id. at 919.  In this case, a party litigant, Hyundai, had demonstrated 

to the district court’s satisfaction that foreign law should apply. 

 Petitioners leave out some important parts of the Washington Mutual 

opinion.  First, the class proponent has the initial burden to show that the state of 

California has a significant contact or significant aggregation of contacts to the 

claims asserted by each member of the plaintiff class in order to ensure that the 

choice of California law is not arbitrary or unfair.  Id. at 921.  That did not occur in 

this case. 

 Next, the panel majority noted that for the Virginia plaintiffs, those members 

had purchased their cars with a Virginia choice of law provision. (P. 45) 

Washington Mutual provides that if the proponent of the clause demonstrates that 

the chosen state has a substantial relationship to the parties or their transaction, or 

that a reasonable basis otherwise exists for the choice of law, the parties choice 

will be enforced unless the other side can establish that the chosen law is contrary 

to a fundamental policy of California and that California has a materially greater 

interest in the determination of the particular issue.  Id. at 917.  Here, there are 

Virginia class members who bought cars in Virginia.  That is a substantial 

  Case: 15-56014, 03/28/2018, ID: 10815736, DktEntry: 128, Page 16 of 21



Nos. 15-56014, 15-56025, 15-56059, 15-56061, 15-56064, 15-56067 
 

 

Page 13 
 

relationship to the parties and the transaction. The Petitioners did not even attempt 

to meet their burden set forth in Washington Mutual. 

 The California Supreme Court goes on to provide, that in a multi-state class 

action, that a class action proponent must credibly demonstrate, through a thorough 

analysis of the applicable state law, that state law variations will not swamp 

common issues and defeat predominance.  Id. at 926.  That is consistent with the 

case law of the other circuits as shown below:  

The burden of proof to establish the propriety of class certification rests 

with the advocate of the class.  Ellis v. Costco Wholesale Corp., 657 F.3d 970, 

979-980 (9th Cir. 2011); Valley Drug Co. v. Genera Pharms., Inc., 350 F.3d 

1181, 1187 (11th Cir. 2003).  In a class action governed by the laws of multiple 

states, variations in state law may swamp any common issues and defeat 

predominance.  Grayson v. 7-Eleven, Inc., 2011 U.S. Dist. LEXIS 62211 *20 

(S.D. Cal. 2011), citing Castano v. American Tobacco Co., 84 F.3d 734, 741 (5th 

Cir. 1996).  The class proponent has the burden of showing that common 

questions of law predominate, and the proponent cannot meet this burden when 

the various laws have not been identified and compared.  Gariety v. Grant 

Thornton, LLP, 368 F.3d 356, 370 (4th Cir. 2004). The party seeking certification 

of a nationwide class must therefore provide an extensive analysis of state law 

variation.  Spence v. Glock, 227 F.3d, 308, 313 (5th Cir. 2000)  The district court 
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must then “consider how those variations affect predominance.” Castano, 84 

F.3d at 740.  Failure to engage in an analysis of state law variation is an abuse of 

discretion.  Castano, 84 F.3d at 741-44 (concluding that court abused its 

discretion in certifying class where plaintiffs had failed to properly address 

variations in state law such that conclusion of predominance was based on 

speculation); and Spence at 227 F.3d 316 (concluding that court abused its 

discretion in certifying class where plaintiffs had failed to carry their burden of 

providing an extensive analysis of applicable law). 

The requirements set forth in the cases cited by Petitioners were met in this 

case.  In Cook v. Clarus Group, LLC, 291 F.R.D. 473 (S.D. Cal. 2013) cited by 

Petitioners to show that Objectors did not meet their burden, the Court provided 

that “neither the Defendants nor any objectors have informed the Court as to 

whether the applicable state laws contain material differences with respect to this 

litigation.”  Id. at 480.  In this case, Hyundai had fully briefed the differences in 

state law and the district court had already found the differences to be material.  

This is not a situation as that presented in Johnson v. Lucent Techs., Inc., 653 F.3d 

1000, 1008 (9th Cir. 2011), where the parties did not address choice of law issues.  

The choice of law issues had been addressed, and the district court had found that 

California law could not apply to this entire nationwide class. 
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IV.  THE PANEL MAJORITY WAS CORRECT TO FIND THAT 
THE DISTRICT COURT ABUSED ITS DISRECTION IN 
CERTIFYING A SETTLEMENT CLASS THAT INCLUDED 
USED CAR OWNERS 

 
 The panel majority was correct in finding that the district court abused its 

discretion in certifying a settlement class that includes used car owners without 

analyzing whether those class members were exposed to, and therefore could have 

relied on Hyundai’s and Kia’s statements.  There is no support in the record to support 

the district court’s finding that misrepresentations were uniformly made to all 

consumers of cars included in this settlement other than 2011-12 Hyundai Elantras and 

Sonatas by nationwide advertising. 

 Whether a used car purchaser even viewed, let alone relied upon, one of the 

advertisements or marketing materials is an individualized question. 

CONCLUSION 

 For these reasons, objector-appellant, Dana Roland, respectfully requests that the 

Petitions for Rehearing En Banc be denied. 
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