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RESPONSE BRIEF OF APPELLANT LINDA SCOTT 

TO PETITIONS FOR REHEARING EN BANC 
 

 Now comes Linda Scott, Appellant, and for her response to the Petitions for 

Rehearing En Banc states as follows: 

 

THE PANEL MAJORITY OPINION ENFORCES AMCHEM, 
RATHER THAN VIOLATE AMCHEM 

 
 Class counsel assert the Panel Majority Ruling violates the ruling in Amchem 

Prods. v. Windsor, 521 U.S. 591 (1997). To the contrary, the Panel Majority 

Ruling enforces Amchem.  

 In Amchem, the Court expressly declared “We granted review to decide the 

role settlement may play, under existing Rule 23, in determining the propriety of 

class certification.” 521 U.S. 619. Clearly focused on the issue, the Court held: 

“Confronted with a request for settlement-only class certification, 
a district court need not inquire whether the case, if tried, would 
present intractable management problems, see Fed.Rule Civ.Proc. 
23(b)(3)(D), for the proposal is that there be no trial. But other 
specifications of the Rule—those designed to protect absentees by 
blocking unwarranted or overbroad class definitions—demand 
undiluted, even heightened, attention in the settlement context. 
Such attention is of vital importance, for a court asked to certify a 
settlement class will lack the opportunity, present when a case is 
litigated, to adjust the class, informed by the proceedings as they 
unfold. See, Rule 23(c),(d).” 521 U.S. 620. 
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 Here, it is the requirements of FRCP 23(b)(3) which are the focus of the 

dispute in this case. Rule 23(b)(3) provides: 

(b). Types of Class Actions. A class action may be maintained if 
Rule 23(a) is satisfied and if: 
 
(3). The Court finds that the questions of law or fact common to 
class members predominate over any questions affecting only 
individual members, and that a class action is superior to other 
available methods for fairly and efficiently adjudicating the 
controversy. The matters pertinent to these findings include: 

 
(A) The class members’ interests in individually controlling the 

prosecution or defense of separate actions; 
 

(B) The extent and nature of any litigation concerning the 
controversy already begun by or against class members; 

 
(C) The desirability or undesirability of concentrating the 

litigation of the claims in the particular forum; and 
 
(D) The likely difficulties in managing a class action.” 
 

 
The Supreme Court held a District Court “confronted with a request for 

settlement-only class certification” can dispose only with analyzing the 

requirements of FRCP 23(b)(3)(D). The other specifications of the Rule clearly 

call for analysis of the applicable State law for every member of the potential class. 

A District Court cannot determine if any questions of law or fact “predominate 

over any questions affecting only individual members”, unless the District Court 

does its best to consider all the questions of law and fact that may arise in the case. 
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How else can one determine if any questions of law “predominate” other than by 

comparing them to other questions of law?  

Similarly, for a District Court to determine whether “a class action is 

superior to other available methods for fairly and efficiently adjudicating the 

controversy”, there must be consideration of the different elements of proof and 

remedies available to members of the potential class from different States. For 

example, as the Panel Majority found: 

“The Virginia Consumer Protection Act provides a minimum of 
$500 in statutory damages who suffer damage as a result of 
violation of the Act, see VA. Code §59.1-204(A) while California’s 
Consumer Legal Remedies Act sets no statutory minimum damages 
for individuals who suffer violations of the act, see, Cal. Civ. Code 
§1780(a). This statutory minimum of $500 is superior to the 
average maximum lump sum benefit of $353 that Hyundai class 
members are entitled to under the settlement. In addition, under 
the Virginia Consumer Protection Act, the trier of fact can award 
treble damages within its discretion if it finds that the violation 
was ‘willful’, see VA. Code §59.1-204; Holmes v. LG Marion 
Corp., 258 VA. 473, 478 (1999), whereas, under California’s 
Legal Remedies Act, the trier of fact can only award punitive 
damages if it finds ‘clear and convincing evidence’ of oppression, 
fraud, or malice.’ Cal. Civ. Code §3294(a).” See, Footnote 19 at p. 
45 of the Panel Opinion.     
 

 The District Court, in determining whether a proposed nationwide settlement 

is superior to other available methods for fairly and efficiently adjudicating the 

controversy, must consider the relevant bargaining positions of the proposed 

members of the nationwide class from each State. This is necessary for fairness to 

members of the proposed nationwide class from different States, and it is essential 
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for Federalism: “It is a principle of Federalism that ‘each State may make its own 

reasoned judgment about what conduct is permitted or prescribed within its 

borders.” Mazza v. American Honda Motor Co., 666 F.3d 581, 591 (2012)… 

“As the California Supreme Court recently re-iterated, each State has an interest 

in setting the appropriate level of liability for companies conducting business 

within its territory.” Id. at 592 (citing McCann v. Foster Wheeler, LLC, 48 Cal. 4th 

68, 91, 105 Cal. Rptr.3d 378, 225 P.3d 516 (Cal. 2010). As this Court noted in 

Mazza, calibrating the amount of liability each State will impose to protect 

consumers and to encourage commercial enterprise “requires balancing the 

competing interests.” Id. This balancing “… is a decision properly to be made by 

the legislatures and courts of each state… to assure individuals and commercial 

entities operating within its territory that applicable limitations on liability set 

forth in the jurisdiction’s law will be available to those individuals and businesses 

in the event they are faced with litigation in the future.” Id. at 592-593. (Quoting 

McCann, 48 Cal. 4th at 97-98, 105 Cal. Rptr.3d 378, 225 P.3d 516.) 

 The Virginians were likely to recover treble damages not allowed under 

California law as Hyundai’s violations were willful, as shown by the assertions of 

the United States described at Footnote 7 at p. 34 of Panel Opinion: “According to 

the EPA, the improper procedures included selecting results from test runs that 

were aided by a tailwind, selecting only favorable results from test runs rather 
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than averaging a broader set of results, restricting testing times to periods when 

the temperature allowed vehicles to coast farther and faster, and preparing vehicle 

times to improve the test results.” The claim of Virginians made in a class which 

they can actually litigate will yield more compensation, provide more deterrent, 

and enforce the law of Virginia. 

The District Court indicated it would only certify a litigation class of 

California consumers applying California law. (SER 396).  Shorn of the ability to 

litigate, class counsel proposed a nationwide settlement class. An alternative to 

resolving this case through the proposed nationwide settlement is to resolve the 

case through single-State classes either for trial or settlement. Rule 23(b)(3) 

requires the District Court to consider “other available methods for fairly and 

efficiently adjudicating the controversy.”  As held in Mazza “The district court did 

not adequately recognize that each foreign state has an interest in applying its law 

to transactions within its borders and that, if California law were applied to the 

entire class, foreign states would be impaired in their ability to calibrate liability 

to foster commerce.” Mazza at p. 593. The individual Virginia consumers are 

entitled to enforce the law of Virginia and to recover the benefits allowed 

thereunder. The same is true for consumers from other States. “The district court 

made a further error by failing to acknowledge, as it had in its tentative ruling, 

that Hyundai and the Gentry plaintiffs submitted evidence that the laws in various 
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states were materially different than those in California, and that these variations 

prevented the court from applying only California law.”  

 The Class Counsel and Hyundai cannot dismiss and condone the errors of 

the District Court with the self-serving characterization that a consideration of the 

applicable laws of the 50 States involved in the nationwide settlement constitutes 

only “manageability” concerns. The language of Rule 23(b)(3) requires 

consideration of the laws of the involved States. Otherwise, there can be no 

consideration of whether certain questions of law or fact predominate over 

individual questions. Without considering the laws of the 50 States, there can be no 

consideration of whether a nationwide settlement class “is superior to other 

available methods for fairly and effectively adjudicating the controversy.”  

Equally, if not more importantly, there is no case holding that the principles 

of the Due Process and Full Faith and Credit clauses are inapplicable to a proposed 

nationwide class action settlement. These principles apply to all cases when there 

are potential or real conflicts between the law of different States. As held in 

Phillips Petroleum v. Shutts, 472 U.S. 797, 823, “…the Constitutional limitations 

[under the Due Process and Full Faith and Credit Clause] laid down in cases such 

as Allstate and Home Ins. Co. v. Dick, supra, must be respected even in a 

nationwide class action.” 472 U.S. 823, 105 S.Ct. 2980. 
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The Class Counsel involved here may prefer to resolve everything for 

everybody under California law, but FRCP 23, our Constitution, and the principles 

embodied therein require otherwise. 

THE RULING OF THE PANEL MAJORITY  
DOES NOT CONTRADICT HANLON 

 
 Both Class Counsel and counsel for Hyundai assert the ruling of the Panel 

Majority contradicts Hanlon v. Chrysler Corp., 150 F.3d 1011 (1998). This is 

incorrect. As shown below, the difference in the outcome here and the outcome in 

Hanlon is based on the difference in the records of the two cases, not on any 

difference in the law applied in both cases. 

 In regard to certification of class actions for settlement purposes only, the 

Hanlon Court made it clear that “although there is nothing inherently wrong with 

this practice, we must pay ‘undiluted, even heightened attention’ to class 

certification requirements in a settlement context.” Hanlon at p. 1109. (Quoting 

Amchem Prods. v. Windsor, 521 U.S. 591 (1997)). Here, the Panel Majority cite, 

rely upon, and apply the same principles of Amchem. See, Panel Ruling at p. 32. 

Both Hanlon and the case at bar used this portion of Amchem as the foundation of 

their “undiluted, even heightened attention” to all requirements for class 

certification, other than trial manageability issues.  

 The facts in the records of the two cases is what determined the difference in 

outcome here versus the outcome in Hanlon. In Hanlon, the named representative 
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parties “comprise persons from every state, representing all models of Chrysler 

minivans.” Hanlon, p. 1020. In the case at bar “there were 29 Named Plaintiffs 

from 18 different States who owned 17 out of 30 class vehicles.” (ER 78). None of 

the named representative plaintiffs were from Virginia. Commentators observed—

well before this case arose—that the Hanlon Court “drew comfort from the 

uniformity in relief sought, and the absence of ‘structural conflict of interest based 

on variations in state law, for the named representatives include[d] individuals 

from each State, and the differences in State remedies [were] not sufficiently 

substantial so as to warrant the creation of subclasses’. Hanlon at p. 1021. Hanlon 

“thus teaches that the certification of adequate representatives corresponding to 

discrete groups of claimants within the class effectively provides the same 

protection afforded by subclasses.” See, McLaughlin on Class Actions: Law and 

Practice, §4:45, p. 1091-1092, Tenth Ed. Vol. I (2013).  

Unlike Hanlon, structural conflict of interest exists here. There are named 

Plaintiffs from different States, none from Virginia, who seek to evaluate, settle, 

and dismiss all of the 19,000 claims of Virginians. As the Supreme Court recited in 

Amchem:  

“[W]here differences among members of a class are such that 
subclasses must be established, we know of no authority that 
permits a court to approve a settlement without creating 
subclasses on the basis of consents by members of a unitary 
class, some of whom happen to be members of the distinct 
subgroups. The class representatives may well have thought that 
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the Settlement serves the aggregate interests of the entire class, 
but the adversity among subgroups requires that the members of 
each subgroup cannot be bound to a settlement except by 
consents given by those who understand that their role is to 
represent solely the members of their respective subgroups. In re 
Joint Eastern and Southern Dist. Asbestos Litigation, 982 F.2d 
721, 742-743 (1992), modified on reh’g sub nom. In re Findley, 
993 F.2d 7 (1993).” See, Amchem, 521 U.S. 627, 117 S.Ct. 2251. 

 The Panel Majority’s Opinion emphasized Amchem’s warning about class 

action settlements reached “without benefit of adversarial investigation.”: 

“If anything, this case highlights the reasons underlying 
Amchem’s warning that district courts must give “undiluted, 
even heightened, attention in the settlement context,” Amchem,  
521 U.S. at 620, to scrutinize proposed settlement classes. Because  
the district court made clear that it would be unlikely to certify the  
same class for litigation purposes, the class representatives were well  
aware that they would be unlikely to succeed in any efforts to certify  
a nationwide litigation class. Thus, by “permitting class designation  
despite the impossibility of litigation, both class counsel and court  
[were] disarmed.” Id. at 621. Hyundai and Kia knew that there was  
little risk that they would face a nationwide litigation class action if  
they did not reach a settlement agreement. Accordingly, “[c]lass  
counsel confined to settlement negotiations could not use the threat of 
litigation to press for a better offer, and the court [faced] a bargain 
proffered for its approval without benefit of adversarial investigation.” 
Id. (citation omitted).”  See, Panel Opinion p. 51. 
 

 Here, the Panel Majority noted the lack of adversarial investigations but in 

Hanlon the Court emphasized the extent of adversarial litigation conducted before 

a settlement was reached: 

“Class counsel prosecuted several state class actions in strategic 
states prior to the filing of the federal consolidated action. They 
conducted the initial factual investigation, even prior to learning of 
the NHTSA investigation. They consulted and retained automotive 
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and engineering experts to assess the design specifications, 
blueprints, and other Chrysler documentation relating to the 
minivans. They assessed the failure mode commonly experienced 
and corroborated that the reported failures were due to defective 
latch design. They reviewed Chrysler’s history of advertising the 
minivan as a ‘safe family vehicle’ in order to assess any implied or 
express warranties and possible misrepresentation claims. They 
engaged in the traditional discovery of products liability litigation, 
including document request and production, interrogatories, and 
the taking of depositions. They fought Chrysler’s requests for 
protective orders, successfully resisted Chrysler’s attempts to 
remove the various actions to federal court, and its attempt to 
transfer all of the cases to an MDL proceeding. Plaintiffs’ counsel 
spoke and conferred regularly to coordinate their litigation 
strategy and to apply as much pressure as possible to Chrysler.” 
 
Hanlon at pp. 1021-1022. 
 
 

 The record in the present case “unquestionably” established that variations 

in State laws would “make a difference” in the claim of each member of the 

proposed class. The District Court reviewed the “Appendix of Variations in State 

Laws” (Docket #58-1) submitted by Hyundai and expressly found that these 

variations: 

“unquestionably demonstrates that there are material 
differences as between the various states’ laws that would 
‘make a difference in this litigation.’ See, Mazza, 666 F.3d 
at 590-91 (considering scienter requirements, reliance 
requirements and remedies to be material differences in 
consumer protection laws, just as Defendant demonstrates 
here.)....Obviously, were the laws of the other various states  
applied to out-of-state purchasers, class certification would be 
precluded because common questions of law and fact would no 
longer predominate. Therefore, the Court would only consider  
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granting certification to a class including solely California  
consumers.” See, SER 395-396. (Emphasis added.) 
 

 It is important to note that the District Court’s findings quoted above were 

made when considering the predominance requirement of FRCP 23(b)(3) and not 

when ruling on trial manageability issues under FRCP 23(b)(3)(D). Other than 

trial manageability issues under FRCP 23(b)(3)(D), all “other specifications of the 

Rule…. demand undiluted, even heightened, attention in the settlement context.” 

Amchem Products v. Windsor, 521 U.S. 591, 620, 117 S.Ct. 2231, 2248, 138 

L.Ed.2d 689 (1997). 

 The record in Hanlon was completely different than the case at bar. After 

careful review, the Hanlon Court found the “differences between state consumer 

protection laws are not sufficiently substantive to predominate over shared claims. 

Indeed, at the November 30, 1995 fairness hearing, the objectors acknowledged 

that independent of any variations in state law, there were still sufficient common 

issues to warrant a [nationwide] class action.” (Emphasis added.) Hanlon at p. 

1023. 

 Here, the Gentry objectors repeatedly asserted California’s choice of law 

rules require Virginia law to govern Virginia claims, allowing for Virginia 

consumers to recover the benefits thereof. (ER 1703-1708; 1051-1054). Similarly, 

Hyundai demonstrated the lack of predominance for nationwide class certification 

in its 34-page “Appendix of Variations in State Laws.” See, Further Excerpts of 
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Record pp. 1-36. The record in Hanlon was different “The objections centered 

around one primary issue: the adequacy and fairness of the settlement in light of 

Chrysler’s prior agreement with NHTSA to replace all of the defective latches.” 

Hanlon at p. 1019.  The record in Hanlon was completely different from the record 

here. The record in Hanlon justified the result in that case. The record in In Re 

Hyundai justifies the result in this case. The law applied in both cases is the same.  

THE RULING OF THE PANEL MAJORITY DOES 
NOT CONFLICT WITH RULINGS OF THE THIRD 

CIRCUIT OR THE SEVENTH CIRCUIT 
 

 Both Class Counsel and Hyundai assert the ruling of the Panel Majority 

conflicts with Sullivan v. D.B. Investments, Inc., 667 F.3d 273 (3rd Cir. 2011). This 

is incorrect. The focus of Sullivan, an antitrust case, was completely different than 

In Re Hyundai. In Sullivan a settlement class was proposed consisting of all Direct 

Purchasers and Indirect Purchasers of diamonds produced and distributed by 

DeBeers S.A., the undisputed dominant participant in the world-wide wholesale 

diamond market. The proposed settlement paid both Direct Purchasers and Indirect 

Purchasers and settled all possible anti-trust and consumer protection claims. The 

objectors asserted that the law of about 25 States did not allow anti-trust claims to 

be made by Indirect Purchasers. Because of these differences in State anti-trust 

laws, the objectors contended that the predominance requirement of Rule 23(b)(3) 

was not met because approximately half of the Indirect Purchasers had no claim at 
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all. The objectors argued there could be no common issues for the class to 

predominate over those affecting only individual class members when about half of 

the Indirect Purchasers had no claim at all. 

 The Third Circuit, en banc, found that including all Indirect Purchasers in 

the class did not defeat predominance because (a) DeBeers wanted to make sure it 

was buying peace, and (b) there was no evidence DeBeers would pay the same 

amount if the Indirect Purchasers without claims were excluded.  

 The factual and legal circumstances in Sullivan are distinct and inapposite to 

the factual and legal circumstances in In Re Hyundai. Supreme Court and Ninth 

Circuit precedent requires the District Court to apply California’s choice of law 

rules to determine if California law could apply to all plaintiffs in the nationwide 

class, or whether the District Court had to apply the law of each State, and if so, 

whether variations in State law defeated predominance. Both Hyundai and the 

Gentry Plaintiffs submitted evidence that the laws in the various States are 

materially different than the law of California, and that these variations prevented 

the District Court from certifying a nationwide class for trial, or for settlement. The 

record in Sullivan did not have this.  

 Both the Class Counsel and Hyundai cite language in Sullivan to the effect 

of “variations in State law largely dissipate when a court is considering the 

certification of a settlement class”, Hanlon at 297, or “State law variations are 
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largely irrelevant to certification of a settlement class” Hanlon at 304. These 

sweeping statements, made in the context of that case, run directly counter to the 

express holding of the Supreme Court in Phillips Petroleum v. Shutts, 472 U.S. 

797, 818-819, 105 S.Ct. 2965, 2978 (1985) which held a State may “assume 

jurisdiction over the claims of plaintiffs where principal contacts are with other 

States” but “The issue of personal jurisdiction over plaintiffs in a class action is 

entirely distinct from the question of the constitutional limitations on choice-of-

law; the latter calculus is not altered by the fact that it may be more difficult or 

more burdensome to comply with the constitutional limitations because of the large 

number of transactions which the State proposes to adjudicate and which have 

little connection with the forum”. 472 U.S. 821, 105 S.Ct. 2979. “…we reaffirm 

our observation in Allstate that in many situations a state court may be free to 

apply one of several choices-of-law. But the Constitutional limitations laid down in 

cases such as Allstate and Home Ins. Co. v. Dick, supra, must be respected even in 

a nationwide class action.” 472 U.S. 823, 105 S.Ct. 2980. This ruling applies to 

Federal courts sitting in diversity as much as it applies to State courts. 

 Constitutional limitations on choice of law are not based on trial 

manageability. These limitations are based on the Due Process and the Full Faith 

and Credit clauses of the Constitution. The Constitution is not abandoned because 

it “may be more difficult or more burdensome to comply with the Constitutional 
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limitations because of the large number of transactions which [a court] proposes 

to adjudicate and which have little connection to the forum.” The Constitution 

“must be respected even in a nationwide class action.” To the extent, if any, 

Sullivan disposes of Constitutional limitations in considering the law applicable to 

each member of a proposed class, then In Re Hyundai will just have to conflict 

with Sullivan.   

 Similarly, there is no conflict with In Re Mexico Money Transfer, 267 F.3d 

743 (7th Cir. 2001). The Seventh Circuit ruling actually supports the Panel 

Majority. The Court there held “Sometimes class treatment will be inappropriate 

even if all of [the requirements of Rule 23(a) and 23(b)(3) are met] when recovery 

depends on law that varies materially from State to State.” 267 F.3d 746-747. 

 In Mexico Money Transfer the class representatives relied “principally on 

Federal substantive law” following “the pattern of antitrust and securities 

litigation, where nationwide classes are certified routinely even though every State 

has its own antitrust or security law, and even though these State laws may differ 

in ways that could prevent class treatment if they supplied the principal theories of 

recovery.” 267 F.3d 747. (Emphasis added.) In the case at bar there is no Federal 

substantive law applicable to all members of the class. Here there are only State 

laws supplying the theories of recovery which “unquestionably” differ in material 
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ways preventing the certification of one nationwide class. For trial or for settlement 

In Re Hyundai does not conflict with Mexico Money Transfer. 

CONCLUSION 

 The Gentry plaintiffs have waged this litigation for one reason—they and 

Virginia have “an interest in ‘being able to assure individuals and commercial 

entities operating within its territory that applicable limitations on liability set 

forth in the jurisdiction’s law will be available to those individuals and business in 

the event they are faced with litigation in the future.” Mazza v. American Honda 

Motor Co., 666 F.3d 581, 592-593 (2012).  

The Gentry plaintiffs from Virginia believe holding Hyundai accountable 

under the law of Virginia provides the best compensation for what Hyundai has 

done, and is the best deterrent to stop them and others from engaging in the same 

or similar misconduct in Virginia in the future. Other States and plaintiffs 

therefrom are free to choose differently, as is their right, but their choices as to 

liability and compensation cannot be imposed on Virginians, nor can Virginia law 

be imposed on them.  

Contrary to the assertions of Class Counsel and Hyundai, the proper 

certification of classes and subclasses required by the law will result in more 

compensation for consumers, and less work for our Courts and counsel. When 

Defendants are actually held accountable under the law of each State, the members 
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of the discrete subclasses will recover more compensation. Defendants will gain an 

actual fear of our civil justice system deterring them from the massive misconduct 

we see in cases like the one at bar and in the Volkswagen “Clean Diesel” litigation. 

 In Amchem the Supreme Court endorsed and quoted the Second Circuit: 

“…adversity among subgroups requires that the members of each subgroup cannot 

be bound to a settlement except by consents given by those who understand that 

their role is to represent solely the members of their respective subgroups.” 521 

U.S. 627. Here, the material differences between California law and Virginia law, 

as well as the other States, “unquestionably demonstrates that…the various State 

laws would make a difference in this litigation.” (SER 395) Any class certification, 

whether it be for trial or settlement, must reflect this fact. Otherwise, the 

Virginians would be bound to a settlement by consents given by those who have 

different claims and interests from their own. This is the danger of “unwarranted 

or overbroad class definitions” prohibited by Amchem and FRCP 23. The District 

Court below committed legal error exactly as the Panel Majority described, and the 

Petitions for Rehearing En Banc should be denied. 

Dated:  March 28, 2018    Respectfully submitted, 
JAMES B. FEINMAN & ASSOCIATES 
 
By: /s/ James B. Feinman   
James B. Feinman 
Attorney for Appellant 
Linda Ruth Scott 
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