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PRELIMINARY STATEMENT

Plaintiffs, a handful of Xerox shareholders, seek to disenfranchise all other Xerox

shareholders from voting on a strategic transaction (the "Transaction")
"Transaction"

between Xerox and

Fujifilm Holdings Corp. ("Fujifilm") through which Xerox will combine with its long-standing

("
joint venture partner, Fuji Xerox ("Fuji

Xerox," "FX,"
or the "JV"), which is currently 75%

owned by Fujifilm and 25% owned by Xerox. There is no basis in law or fact to do so.

As set forth below, and will be demonstrated at the April 26 hearing, the snippets

of the record selectively excerpted by Plaintiffs cannot overcome the business judgment of the

unanimous Xerox Board of Directors (the "Board")
"Board"

that the Transaction is the best available

alternative to create value for Xerox shareholders. The record as a whole will not support

Plaintiffs'
assertion of breach of fiduciary duty by the members of the Board. The record as a

whole will not support
Plaintiffs'

nonsensical narrative that Xerox's CEO acted solely to save his

job rather than under the supervision of the Board to negotiate a Transaction that is manifestly in

the interest of Xerox's shareholders. And the record as a whole will not support the outlandish

assertion that the nine independent directors of the ten person Board (composed of two sitting

chairs and CEOs of public companies, two former chairs and CEOs of public companies, the

former CEO of a top 4 accounting firm, the former CEO of an asset management firm, the

former CFO of a public company, the former dean of a business school and a former Under

Secretary of Education) were somehow bamboozled by Xerox's CEO into approving the

Transaction in violation of their fiduciary duties of loyalty and care.

Here is what the record will show: The Board considered a potential transaction

with Fujifilm over a 10-month period before reaching the decision that it should recommend the

Transaction to the shareholders. The full Board discussed a combination with Fujifilm at eight
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meetings, with the support of eminent advisors, including Centerview, a leading investment

banking firm, which, contrary to
Plaintiffs'
Plaintiffs narrative, supported the Transaction and rendered a

fairness opinion. In December of 2017, after Fujifilm presented its first concrete offer, the Board

convened a Transaction Committee to evaluate the offer, and that Committee met an additional

seven times, again with the support of and in consultation with Centerview and other advisors.

The Board considered the possibility of an alternative deal with either private equity or strategic

buyers, but no other potential transaction partner stepped forward to express serious interest,

notwithstanding that news of a potential combination with Fujifilm leaked to the press three

weeks before the announcement of the Transaction (and no other potential buyer has appeared

since the announcement, despite a customary "fiduciary
out"

allowing Xerox to exit the

Transaction in the event a superior proposal is made). After vigorous debate, including among a

number of Board members who had initially expressed potential reservations about the deal, a

unanimous Board approved the Transaction as providing significantly more value to Xerox

shareholders than continuing to operate the business on a standalone basis.

New York law, which Plaintiffs largely ignore, shields good faith decisions of a Board

from precisely the type of after-the-fact attack advanced here. Provided the Board's actions are

taken "in good faith and in the exercise of honest judgment in the lawful and legitimate

furtherance of corporate
purposes,"

the business judgment rule "bars judicial
inquiry"

into

"[q]uestions of policy, of management, expediency of contracts or action, [or] adequacy of

consideration"
determined by the Board. Auerbach v. Bennett, 47 N.Y.2d 619, 629 (1979).

Plaintiffs do not and cannot challenge the broad deference due to the Board under the

business judgment rule. Instead, in an effort to evade the rule, Plaintiffs have constructed the

false narrative that the nine independent members of the Board blindly delegated the entire
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negotiation to Xerox's CEO, who allegedly engineered the Transaction in an effort to hold onto

his job in the face of threats to remove him by Xerox's largest shareholder, Carl Icahn, and the

Board's consideration of his potential replacement. Plaintiffs also contend (contrary to the

record evidence and, indeed, all logic) that the nine independent Board members decided to

support a bad deal championed by their purportedly conflicted CEO based on "improper

entrenchment
motives,"

that is, "to save themselves from an ugly proxy
contest"

launched by

Icahn, and in the hopes of securing one of the five board seats that would be available for

independent Xerox directors in the newly combined company.

Plaintiffs will not be able to prove any set of facts that would be sufficient to overcome

the business judgment rule. In the first place, Icahn's proxy contest, which was launched six

weeks before the Board unanimously approved the Transaction, seeks to unseat only the four

longest serving independent Xerox directors. As a matter of simple logic, then, this proxy

challenge could not supply an "entrenchment
motive"

for the other five independent directors.

More importantly, there is no evidence, as opposed to argument, that the four targeted

independent directors approved the deal to save themselves from a proxy contest, much less that

the Board as a whole voted for the Transaction in the hope that they would be selected as one of

five legacy Xerox directors of the new company.

In the end,
Plaintiffs'

hope to evade the business judgment rule rests almost entirely on

the assertion that a purportedly conflicted Jacobson achieved approval of the Transaction by

working secretly with Fujifilm in an effort to save his job. But the entirety of the facts, not just

those that Plaintiffs repeat over and over again, will not bear out this ad hominem attack on

Xerox's CEO. The Board was at all times aware of what Plaintiffs cast as Jacobson's purported

"conflicts."
It understood that Icahn had threatened to replace Jacobson (indeed, Icahn's
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nominee on the Board, Jonathan Christodoro, spearheaded the effort to remove Jacobson). Every

member of the Board understood that a committee had been formed to find a potential

replacement for Jacobson. Every member of the Board knew that, on November 10, 2017, the

Chairman, Bob Keegan, had informed Jacobson of the possibility that he would not be retained

as CEO. And the Board was aware - in real time, from Jacobson (as well as from Centerview)
-

of Fujifilm's regard for Jacobson (which the Board viewed as a benefit to Xerox in negotiating a

value-maximizing deal) as well as the importance that Fujifilm placed on Jacobson's role in the

combined company. The independent Board
members'

knowledge of these facts-combined

with their decision to approve the Transaction with the express understanding that Jacobson

would be the likely CEO of the new company-moots any claims of impropriety or taint with

respect to the considered judgments the Board made in directing the negotiations and

unanimously approving the Transaction.

Moreover, the Board vetted or ratified the precise actions undertaken by Jacobson that

Plaintiffs erroneously label as motivated by self-interest. Those include: the negotiation of a

"structured
acquisition"

with Fujifilm, rather than a 100% cash acquisition; playing the "Icahn

card"
(that is, emphasizing Icahn's threat to launch a proxy contest and replace Jacobson as CEO

to exert competitive pressure to bring Fujifilm to the table); and Jacobson's continued role in

negotiating a potential deal despite the Board's uncertainty as to whether to replace him as CEO.

Further, the evidence will show that it was the Board, informed by its advisors, that

directed the exploration of Xerox's strategic alternatives and the negotiation of the Transaction

terms with Fujifilm; the Board did not blindly delegate this task to Jacobson and then rubber

stamp his recommendation. Rather, the Board received voluminous analyses and searchingly

inquired into potential strategic alternatives and the merits and considerations of the Transaction.
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And it was the Board, supported by its investment banking advisor, that crafted the precise terms

that Xerox offered over the course of the negotiations with Fujifilm, with the deal ultimately

being struck after Fujifilm acceded to the Board's non-negotiable final deal points. Indeed, the

snippets of documents Plaintiffs have chosen to highlight attest to the lively and vigorous review,

discussion and debate the Board undertook with respect to the Transaction. Ultimately, the

Board unanimously approved the Transaction with Jacobson leading the new company as being

in the best interest of Xerox's shareholders notwithstanding any prior reservations about his

performance as CEO, both because of the financial results he achieved, and based on its good

faith belief that the success of the Transaction depends to a significant degree on achieving $1.7

billion in annual cost synergies, a task at which Jacobson had proven himself to be particularly

adept over the course of 2017.

Plaintiffs'
grab bag of other arguments amount to no more than Monday morning

quarterbacking: contending that the Board should have negotiated the Transaction differently,

insisted on a different transaction, or pursued other buyers before agreeing to the current deal.

As a threshold matter, if Xerox's shareholders agree with Plaintiffs, they may simply vote down

the Transaction. Moreover, such arguments have no basis in New York law, which does not

require that directors approve any particular form of transaction, follow any prescribed process in

pursuing a transaction, or hold out for a hypothetical
"best"

deal. Rather, New York courts

recognize that the business judgment rule properly reserves those decisions to a company's

management and board of directors, who are best positioned and have the greatest expertise to

make them. What the record shows here is that the Board gave consideration to a broad array of

potential strategic alternatives, reaching the conclusion that the value-maximizing strategy would

likely be a transaction with Fujifilm, its long standing JV partner, because combining Xerox and
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the JV into one global document technology company would give both the economies of scale

and global reach to maximize revenues and profits. Although Plaintiffs nitpick the path of the

negotiations, those complaints are irrelevant as a matter of law and in any case at odds with the

facts. The entirety of the evidence will demonstrate that the Board initially pursued an all-cash,

100% buyout before reaching the grounded conclusion that it was not available in the foreseeable

future. Xerox spoke with the other most logical strategic partner, which declined to pursue a

deal. The Board's advisors canvassed likely private equity candidates, who declined any

interest. And ultimately the proof is in the pudding: despite a customary "fiduciary
out"

that

would allow the Board to abandon the Transaction in favor of a superior competing proposal, not

a single alternative buyer has emerged, giving market affirmation of the Board's judgment that

the Transaction maximizes value for Xerox shareholders.

Plaintiffs also take the timeworn tack of attacking the economics of the Transaction,

claiming that the transaction value is lower than Xerox has claimed. That is not so. As the

considerable work done by the Board and its expert advisor demonstrates, the relative value of

the combination of the two companies (factoring in the cash dividend to Xerox shareholders)

would result in Xerox shareholders receiving less than the 49.9% ownership of the combined

entity provided in the Transaction, resulting in an implied day-one premium for Xerox's

shareholders of approximately 15% above the unaffected share price. The same analyses show

that the achievable cost synergies presented by this Transaction should result in an even higher

share price for Xerox's shareholders. The analyses also modeled long-term accretive benefits to

Xerox from the Transaction, and, adding further value to the Transaction, Xerox negotiated for

and achieved significant governance protections in the continuing company. Thus, even if the

"entire
fairness"

standard applied in this case (it does not), the Transaction satisfies that standard.
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Presumably aware of the weakness of their motion to enjoin the Transaction, Plaintiffs

offer a fallback position. They ask the Court to order that the annual meeting to elect Xerox

directors "occur sufficiently in advance of any 'Special
Meeting'

to vote on the Transaction, so

that newly elected directors (if any) can evaluate the merits of the Transaction and explore any

other strategic alternatives that Jacobson and the other directors
ignored."

This would constitute

an unprecedented intrusion on corporate governance. In the absence of any showing that the

Board breached its fiduciary duties in approving the Transaction (and Plaintiffs cannot make

such a showing), there is no conceivable basis for encroaching on the authority of this duly

constituted Board to determine, consistent with the governing by-laws and law, the sequence and

timing of meetings. Moreover, to the extent the stated rationale for this relief is to ensure that

any other available transactions are considered, the relief is unwarranted since the current Board

has a customary "fiduciary
out"

to consider and approve any superior proposals that emerge.

Plaintiffs'
preliminary injunction motion should be denied in its totality, and their

complaint should be dismissed. They have utterly failed to prove by clear and convincing

evidence each (or any) of the necessary elements of (a) likelihood of success on the merits, (b)

imminent danger of irreparable harm and (c) a balance of the equities in their favor. Plaintiffs

have offered no credible evidence as to why the shareholders should not be permitted to vote,

exercising their franchise to approve or disapprove the Board's view that the Transaction is in

their best interests.

STATEMENT OF FACTS

I. Background of Xerox, the JV with Fujifilm, and the Xerox Board

Xerox is a leading global provider of digital print technology and related
solutions.1
solutions. For

See Ex. 182 (Xerox Corp., Annual Report (Form 10-K) at 23 (Feb. 23 2018) (the "2017 10-K")); Ex. 131
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"

Brief'

the past fifty-six years, Xerox has principally accessed the Asia-Pacific market through the JV

with
Fujifilm.2
Fujifilm. The JV "develops, manufactures and distributes document processing

products"

in the Asia-Pacific region and provides the JV partners with access to "each other's portfolio of

patents, technology and
products."3

Investment in research and development ("R&D") is

critically important to Xerox's competitiveness, and "[o]ne of the ways that [Xerox] maintain[s]

[its] market leadership is through strategic coordination of [its] R&D with Fuji
Xerox."4

Three agreements govern the JV and Xerox's relationship with Fujifilm and FX: the

Joint Enterprise Contract (the "JEC"), the Technology Agreement (the "TA") and the Master

Program Agreement (the "MPA). Those agreements are described in detail in the Xerox Deason

I Brief (see pp. 9-10), and the Xerox Defendants incorporate that section by reference here.

Xerox's Board is composed of the ten Director Defendants. With the exception of

Jacobson, all of the Director Defendants are independent directors. The Board members are

exceptionally qualified and experienced, including the sitting chairs and CEOs of Quest

Diagnostics and Motorola Solutions, the former chairs and CEOs of Goodyear Tire & Rubber

and Citigroup, the retired CEO of Deloitte, a former CEO of Rothschild Asset Management, a

former CFO of ITT Corporation, a former Under Secretary of Education and the Dean Emeritus

of the University of Iowa College of Business. Collectively, they have served on the board of

directors of more than a dozen public companies other than
Xerox.5

As Icahn's representative

Christodoro testified,

(Xerox Corp., Annual Report (Form 10-K) at 19 (Feb. 27, 2017) (the "2016 10-K")). Citations in the form of
"Ex. __" refer to exhibits attached to the Affirmation of Jay Cohen submitted herewith. The Xerox Defendants

rely also on the Expert Report of Donna Hitscherich and the Expert Report of Daniel Fischel, cited in the Xerox
Defendants' Memorandum of Law in Opposition to Plaintiff Deason's Motion for Preliminary Injunction in
Deason v. Fujifilm Holdings Corp., et,et al., No. 650675/2018 (the "Xerox Deason I Brief").

2
Ex. 182 (2017 10-K at 7).

3 Id.
Ex. 131 (2016 10-K at 4).

5 Ex. 132 (Xerox Corp., Schedule 14A (Form DFAN14A) (Apr. 10, 2017)).
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value.

222:19'â€” â€”
â€”

â€”

6

II. The Transaction

A. Background and Chronology Leading to the Transaction

1. Xerox, Fujifilm, and FX Had Discussed Potential Transactions for Nearly a Decade

Before Negotiations of the Transaction Began

Recognizing the synergies and logical partnership between the two companies, Xerox and

Fujifilm engaged in periodic negotiations about transactions involving Xerox and the JV over the

last decade. Those included discussions in (at least) 2007, 2009, and
2014.7
2014. Xerox engaged

advisors and thoughtfully considered the potential costs, risks, and benefits of each proposal,

giving it a deep understanding of a possible combination ofXerox, FX and
Fujifilm.8
Fujifilm.

2. January-March 2017: Xerox Retains Centerview as a Transaction Advisor, Fujifilm

Approaches Xerox to Discuss a Potential Transaction, and Xerox Tries to Secure an

All-Cash Deal

Having recently spun off Conduent, a $6 billion technology services company, in

December 2016, Xerox was faced with a challenging business environment as a standalone

company in the shrinking copying and printing market. The Board engaged Centerview, a

leading investment banking firm, to advise the Board on potential options for strategic

transactions to enhance shareholder
value.9

As early as January 2017, market analysts, including CNBC's Jim Cramer, recognized

that Xerox was "in
play"

and a likely candidate to be an acquirer or be acquired given its

strategic
needs.10
needs. On March 7 and 8, during a trip to Japan for a meeting of the FX Board of

6 Ex. 130 (Christodoro Tr. 221:3-222:19; 223:22-224:7).
Ex. 11 XEROX_FX-00126879, at -00126900; Ex. 122 (Reese Tr. 72:13-73:13).

8 Id.
See Ex. 125 (Hess Tr. 14:24-17:14).
See Ex. 1 (DEASON_00000778).
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Directors, Fujifilm raised with Jacobson the possibility of acquiring
Xerox.11
Xerox. Jacobson urged

Fujifilm to reduce its request to writing "to avoid any
misinterpretation"

when he brought the

request to the
Board.12

Fujifilm provided Jacobson a written request, dated March 8, 2017, to

discuss a potential acquisition without including details as to
structure.13
structure.

On March 13, 2017, the Board held a special meeting at which Jacobson described

Fujifilm's
request.14

Three days later, on March 16, 2017, Centerview delivered a presentation

to the Board regarding Fujifilm's unsolicited expression of interest in a potential transaction.

Centerview noted that although "[p]ockets of
growth"

exist in the document services industry,

the "industry is in overall secular
decline"

and "[c]onsolidation [is] a logical next step given

market maturity
"15maturity."'

Centerview's analysis of the present value of Xerox's likely future share

price showed declines in price through
2019.16

The presentation stated that the JV agreements

complicated sale of Xerox to certain competitors, and that the recent sale process for the printing

company Lexmark showed limited strategic interest in this
space.17
space. Centerview discussed a

number of potential benefits of a Fujifilm transaction, including (a) avoiding "being 'left
behind'

in environment of ongoing industry consolidation and innovation"; (b) creating a "global

distribution platform, marrying Asian territories with the rest of [the] world"; and (c) creating an

"[o]pportunity to deploy meaningful cash balance and capitalize on attractive capital markets to

fund highly accretive transaction"; Centerview noted that "[m]anagement believe[d] [the]

synergy potential [of the proposed transaction] could exceed $1 billion over
time."18

Finally,

11 Ex. 2 (XEROX_FX-00077393).
12 Id.
13 Ex. 3 (XEROX_FX-00079155 and attachment).
14 Ex. 7 (XEROX_FX-00000035).
15 Ex. 5 ( XEROX_FX-00000402, at -409).

Id. at -414.
Id. at -416, 420.

18 Id. at 426-427.

I
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Centerview observed that while "Fuji[film] has ample access to the capital markets to fund a

transaction[,] . . . an acquisition for all cash may risk its [investor grade]
rating."19
rating.

Jacobson sent Xerox's response to Fujifilm on March 16,
2017.20
2017. In that letter, Jacobson

wrote that Xerox believed "a proposed combination of Xerox and
Fujifilm"

could result in

"significant
benefits"

to each company's shareholders. Jacobson requested information from

Fujifilm regarding purchase price and premium, financing (assuming 100% cash consideration),

due diligence, and process. Fujifilm responded on March 23, 2017, requesting a face-to-face

meeting and noting that Fujifilm was not prepared to offer a specific price and that "[i]f [they]

agree to offer [Xerox] shareholders 100% cash consideration, [they] would fund the potential

transaction through a combination of [their] cash on hand and credit facilities to be provided by

commercial
banks."21

1. April 2017: Accounting Issues at FX's Australian and New Zealand Subsidiaries

Cause Fujifilm to Suspend Talks About a Potential Transaction with Xerox

In April 2017, Fujifilm publicly announced it was investigating accounting issues at

Australian and New Zealand subsidiaries of
FX.22
FX. As a result, Fujifilm suspended negotiations

with respect to a potential Xerox
transaction.23
transaction.

'
Jacobson and the Board monitored the

developments throughout the subsequent investigation by Fujifilm. Although Plaintiffs assert

that Xerox should have used the accounting issues possibly to terminate the JV, that assertion

ignores the significant benefits accruing to Xerox as a result of its association with
FX.24
FX. As

Jacobson explained to a representative of Xerox shareholder Darwin Deason a few months after

19 Id. at -422.
20 Ex. 6 (XEROX_FX-00100926 and attachments).
21

Ex. 8 (XEROX_FX-00100936).
22

Ex. 9 (XEROX_FX-00053919; XEROX_FX-00053920).
23 Ex. 13 (XEROX_FX-00000443, at -447).
24 See Xerox Deason I Br. pp. 8-9.â€”
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years)."

the announcement, "[t]ermination [of the JV] is not really practical due to the potential (mainly

cost) impacts across the business in the short term (3 to 4
years)."25 '

Moreover, as is clear from

the Affirmation of Hideki Nakagome submitted on behalf of Fujifilm in this litigation, Fujifilm

would have undoubtedly contested whether the accounting issues permitted Xerox to terminate

the JV agreements, an issue that would have to be arbitrated under Japanese law.

2. May 2017: Icahn Expresses His Views About Xerox's Industry and Performance to

Jacobson, and Deason and Icahn Encourage Xerox to Seek a Transaction

On May 15, 2017, Icahn, an activist shareholder owning approximately 9% of Xerox's

stock, hosted Jacobson for dinner at Icahn's apartment to discuss Icahn's views on the Company

and its industry. Icahn told Jacobson that the printing industry "was a piece of
sh**,"

stated his

wish that he had "never invested
in"

Xerox and his desire to see Xerox sold, and threatened that

if Xerox were not sold, Icahn "would push for [Jacobson's] removal as
CEO."26

Jacobson

promptly reported this conversation to Xerox Chairman
Keegan.27
Keegan.

On May 22, 2017, the Board held a special meeting at which Xerox management

provided the Board with an overview of the
JV.28
JV.

'
Xerox management described how "[f]urther

collaboration [between Xerox, FX, and Fujifilm] will be needed to evolve the JV
structure."29structure."

On the same day, Centerview gave the Board a presentation on version
"1.0"

of Xerox's Long

Range Plan ("LRP"), in which it noted that, while Xerox traded at an EBITDA multiple "in line

with peer
average,"

the LRP would drive only "limited value creation through 2019 year
end."30end."

Centerview discussed numerous potential opportunities for Xerox going forward, including

25
Id.; Ex. 23 (XEROX_FX-00142870 and attachment).

26 Ex. 12 (XEROX_FX-00081354).
27 Ex. 73 (XEROX_FX-00144155, at -58).
28 Ex. 10 (XEROX_FX-00135534 and attachment).
29 Id. at -43.
30 Ex. 13 (XEROX_FX-00000443, at -448).
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shelf."

operating improvements, buy-side M&A opportunities, and a sale of the
Company.31

Centerview explained that "[a] sale of the Company, if possible, would be the value-maximizing

alternative and would provide certain value for
shareholders,"

and that "[a]ny process must be

designed to maximize pressure on Fujifilm while determining level of potential interest from

parties."'
third

parties."32
Centerview observed that "[w]hile [the FX] JV complicates a sale to a third

party, analysis indicates it does not preclude
it,"

but that "Fujifilm is [the] clear best
buyer."

Centerview advised that Xerox "[b]e proactive: move quickly but
deliberately."³³

3. June-July 2017: Talks Between Xerox and Fujifilm Resume, and Fujifilm Rejects an

All-Cash Transaction-So Xerox Proposes an Alternative Structure

On June 22, 2017, Jacobson met with the FX Board in Japan. Reporting to Keegan,

Jacobson explained: "the deal is not dead, but due to the New Zealand [accounting] issues, it was

clearly put on the
shelf."34

Shigetaka Komori, Fujifilm Chairman and CEO, told Jacobson that

Fujifilm knew "that [the deal] will be very
expensive,"

and further talks would have to wait until

August, after financial reports were filed with Japanese
regulators.35
regulators. Further, Fujifilm was

modeling the potential synergies of the Transaction at only $500 million, while Jacobson, and

Centerview, believed synergies could "be twice that amount, and possibly
higher."36

Jacobson

also reported to the Board Chair that he "did 'play the
Icahn'

card, as the reason [Xerox]

need[ed] a sense of
urgency,"

consistent with the suggestion from Centerview to create

competitive tension in the
negotiations.37
negotiations. This strategy-underscoring to Fujifilm that Icahn was

pushing for a quick sale of the company and threatening a proxy fight to take over the Board and

31 Id. at -463, -468, -480.
32 Id. at -481.
33 Id. at -481, -483.
34

Ex. 15 (XEROX_FX-00053739).
3³ Id.
36 Id.
³' Id.
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â€”

terminate Xerox management (with which Fujifilm had built strong relationships)-emphasized

to Fujifilm that it risked losing a significant opportunity if it did not proceed timely with its

consideration of a potential transaction with Xerox. Although Plaintiffs assert that the May 15

Icahn dinner had made Jacobson desperate to sell the company, it is clear that the "Icahn
card"

was part of a strategy worked out between Centerview and the Board to see if there was a real

possibility of a deal with Fujifilm; if not, Xerox would proceed with either its LRP or another

strategic transaction to drive long-term shareholder value.

In the following days, Jacobson continued using the "Icahn
card"

in messages to Takashi

Kawamura, the Fujifilm executive charged by that company to be Jacobson's principal point of

contact with respect to any potential
transaction.38

Xerox and Fujifilm agreed to an "exchange of

information"
session in New York City on July 10 and

11.39
11. Keegan and longtime Board

member Ann Reese, Xerox's former lead independent director, were kept informed about the

ongoing situation with
Fujifilm.40
Fujifilm. Jacobson reported on his meetings with Fujifilm in June and

the anticipated meetings in July to the full Board at a special meeting on June 29,
2017.41
2017.

Centerview suggested to Jacobson that he reach out to Hewlett-Packard ("HP") in

advance of the July meeting with Fujifilm to generate "the semblance of some
competition."42competition."

Jacobson ultimately met with HP in August, due to HP's scheduling
constraints.43
constraints.

'

The July meetings with Fujifilm spanned two days and were attended by Kawamura,

Jacobson and a variety of senior Fujifilm and Xerox executives, as well as
Centerview.44
Centerview. On the

first day of the meetings, Kawamura explained to Jacobson that Xerox's
"high"

stock price

38 Ex. 17 (XEROX_FX-00125523).
39 Ex. 20 (XEROX_FX-00072961).
40 Ex. 16 (XEROX_FX-00007990); Ex. 18 (XEROX_FX-00007994).
41

Ex. 21 (XEROX_FX-00000051).
42

Ex. 19 (XEROX_FX-00008218).
43

Id.; Ex. 127 (Jacobson Tr..Tr. 273:20-274:6).
44

Ex. 20 (XEROX_FX-00072961).
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â€” â€”
â€” â€”

precluded a 100% cash acquisition of Xerox by
Fujifilm.45
Fujifilm.

'
In response, Centerview partner

David Hess discussed deal concepts that he had used previously in other transactions that might

facilitate a
transaction.46
transaction. Jacobson immediately updated Keegan and Reese, reporting that: "The

door is open. I threw a Hail Mary and we may have a
chance,"

but that the transaction was "not

likely to be 100%
[cash]."47

Jacobson reported on his meetings with Fujifilm to the full Board in an email on July

11.48
11. Jacobson noted that, while Xerox viewed Fujifilm and FX as Xerox's "preferred

partner"

for a transaction, he told Fujifilm's representatives that Xerox is "fully prepared to explore other

alternatives"
and that "in particular we have a large shareholder who expects

action."49action."
Jacobson

reported that Fujifilm was anxious "about a transaction of [Xerox's]
size,"

and that he and

Centerview had "shared some concepts around structure that we believe may solve the issue,

while still meeting [Xerox's]
needs."50

At the July 19 and 20, 2017 Board meetings, Xerox management presented version
"2.0"

of the LRP, which projected that Xerox's revenue would decline through 2019, stay flat in 2020,

and grow by 1.1% in
2021,51
2021,

'
emphasizing for the Board again that a potential transaction could

be the value maximizing alternative for Xerox shareholders. Centerview rated this strategy to

achieve growth by 2021 as "high
risk."52risk."'

Centerview also provided the Board a more detailed

update on the July meetings with Fujifilm, explaining in detail the deal structure alluded to in

Jacobson's July 11 Board update-the 50.1% / 49.9% structure that ultimately formed the basis

45 Ex. 26 (FUJI_XRX_00010714); Ex. 127 (Jacobson Tr. 308:22-309:11); Ex. 125 (Hess Tr. 138:2-21).
46 Ex. 127 (Jacobson Tr. 300:11-18); Ex. 125 (Hess Tr. 326:5-11).
47 Exs. 24 (XEROX_FX-00145564, XEROX_FX-00008010, and XEROX_FX-00145565).
48 Ex. 25 (XEROX_FX-00007643).
49 Id.

Id.
51

Ex. 28 (XEROX_FX-00001654, at -1737 -1738).
52 Id. at -1755.
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with

Centerview.

â€”

â€”
â€”

for the Transaction. Centerview observed that such a structure would alleviate Fujifilm's

concerns about the large amount of cash required to purchase 100% of Xerox while still aiming

to "help to solve key [Xerox] and [Fujifilm]
objectives."53

Although a combination

Fujifilm remained the "[1]ikely value-maximizing
alternative,"

Centerview presented two other

potential strategic alternatives: a combination with HP or a leveraged
buyout.54

Jacobson also

informed the Board of his upcoming meeting at HP scheduled in
August.55

In late July, Hess provided Kawamura particulars about the deal structure and answered

questions about shareholder voting and how to handle Icahn's continued involvement in
Xerox.56

Hess forwarded his communications to Reese and Keegan to keep them informed about the

discussions.57
Centerview reached out to Silver Lake and Blackstone-private equity buyers

known to be the two largest private equity investors in the technology space-to gauge their

interest in buying
Xerox.58

Ultimately, both firms made it clear they were not interested in

participating in a transaction, given both the size of the equity risk, and that it would require

investment in a declining
market.59
market.

4. July 2017: Shiokawa Briefly Interposes Himself in Negotiations with Fujifilm

On July 24, 2017, Jacobson received an email from Tetsuya Shiokawa, Xerox's FX

representative in Japan, who described a dinner he had with certain Fujifilm executives at which

he had showed them a potential structured transaction between Fujifilm and Xerox similar to the

deal structure described by
Centerview.60

Jacobson was surprised, since, to his knowledge,

53 Ex. 29 (XEROX_FX-00000238, at -240-43).43).
54 Id. at -240. HP is code-named "Honeydew" in the presentation.Id.
55 Ex. 27 (XEROX_FX-00145125, at -28
56 Ex. 31 (XEROX_FX-00054147); Ex. 35 (XEROX_FX-00101065).
57 Ex 31 (XEROX_FX-00054147).
58 Ex. 125 (Hess Tr. 240:19-241:6; 276:24-277:5) Ex. 124 (Keegan Tr. 74:23-75:10).
59 Id. at 75:2-10.
60 Ex. 32 (XEROX_FX-00137843).
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yield).

Shiokawa was not among the small number of Xerox executives in discussions of a potential

transaction. Jacobson immediately had Shiokawa sign a non-disclosure agreement. Shiokawa

independently arranged a meeting with Kawamura, at which point Jacobson, to maintain order in

the negotiations, informed Kawamura that Shiokawa was not part of the transaction team

working under the supervision of the
Board.61
Board.

'

Shiokawa's email concerning his meeting with Kawamura included a report that

Kawamura had said that a "[n]on-cash merger is clearly one of the options among others like

100% buyout or partnering acquisition with [private equity]. . . . [H]owever, current stock price

of [Xerox] is [a] little too
high."62

Jacobson and Centerview dismissed Shiokawa's report,

having heard from Fujifilm earlier that month that a 100% buyout was not a realistic option

unless Xerox's stock price significantly decreased. Indeed, internal Fujifilm documents reveal

that Fujifilm understood the significant drawbacks of partnering with a private equity investor to

acquire Xerox: a private equity firm would likely demand a controlling interest (which Fujifilm

would not want to give) and would likely expect a 25-35% return (which the investment was

unlikely to
yield).6³

5. July-August 2017: The Board-Parallel with Negotiations with Fujifilm-Begins

Searching for a Potential Replacement CEO, and Jacobson Meets with HP

The Board's unanimous decision in January 2018 to approve the Transaction with

Jacobson as CEO of the combined entity indicates their confidence in his ability to lead the

combined company. For some Board members, this assurance developed over time. As Keegan

testified, "from July until the end of the
year,"

Jacobson
"learn[ed]"

and
"evol[ved]"

as a
CEO.64
CEO.

61
Id.; Ex. 33 (XEROX_FX-00125544); Ex. 34 (XEROX_FX-00101053).

62 Id.
63

Ex. 36 (FUJI_XRX_00009186(E)).
64

Ex. 124 (Keegan Tr. 249: 3-17).
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â€” â€”
â€”

â€”

Disappointed even with LRP 2.0, Jacobson's strategy more generally, and Jacobson's

performance at a July Board meeting, the Board decided to survey the market for potential

alternative CEO
candidates.65
candidates.

'
The Board formed a "Scan

Committee"
to explore candidates to

potentially replace Jacobson as CEO, enlisting the help of an executive recruiting firm to assist

with the search. The Board did not inform Jacobson of the formation of the
Committee.66
Committee.

On August 15, 2017, Jacobson met with Enrique Lores, President, Imaging & Printing of

HP.67
HP. Jacobson and Lores discussed the printing industry and the numerous conversations

between HP and Xerox over the years about the possibility of coming
together.68
together.

'
Lores made

clear to Jacobson that, although HP at one time had considered approaching Xerox for potential

discussions regarding a transaction, HP decided instead to acquire Samsung as a less expensive

option.69
option.

6. September-October 2017: Xerox Pursues Deal, and Persuades Fujifilm To Retain a

Financial Advisor To Evaluate the Potential Transaction with Xerox

On September 12, 2017, Jacobson and Centerview met with senior Fujifilm management.

Fujifilm explained that it was "not ready to move
forward"

with the Transaction because Xerox's

stock price was "a
concern"

and Fujifilm would not be able to give a "reasonable
premium"

in a

100% cash
transaction."
transaction. In fact, an internal Fujifilm presentation from the same time period

shows that Fujifilm believed that it faced limited competition for Xerox and it could therefore

delay a transaction until Xerox's stock price declined. Jacobson reported the outcome of the

65 Ex. 122 (Reese Tr. 173:9-22); see id. at 163:3-22; Ex. 124 (Keegan Tr. 185:11-21).
66 Ex. 127 (Jacobson Tr. 114:14-115:5).

â€”67 Id. at 274:24-277:17.
â€”68 Id. at 274:24-275:17).

69 Id. (275:2-277:17) ("[Lores] made it very clear they looked at the possibility of [exploring a deal with Xerox]
. . . . He looked at the possibility of coming together with Xerox. And instead of doubling down in an industry
that's in secular decline they decided to spend just a billion dollars in Samsung.").
Ex. 121 (XEROX_FX-00146015, at -134); Ex. 127 (Jacobson Tr. 401:13-404:21).
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V'

~ ea~ ~~< ~< ~ean ww~ ~ sea~~4sa ~ rasa ~~1 ~v ns ~4. ii ec esca

meeting to
Keegan.71
Keegan.Keegan.

'
Following the meeting, Jacobson once again played the "Icahn

card,"

urging Fujifilm to take the step of hiring a financial advisor, Morgan Stanley, to speak with

Centerview about the
Transaction.72
Transaction.Transaction.

On October 18, 2017, Jacobson, Xerox CFO Bill Osbourn, and Centerview met with

Fujifilm and Morgan Stanley. At this meeting, Fujifilm indicated that the 50.1% / 49.9%

structure proposed by Centerview was
"feasible."73

Jacobson and Kawamura arranged two

meetings for the following month to continue negotiations: one in New York on November 14,

2017, and one in Japan on November 21,
2017."
2017.2017. Jacobson reported to Keegan on the October

meeting with Fujifilm and the expected November visit to
Japan.75
Japan.Japan.

'

7. November~I F%/V~ 2017:~ V a ( ~ JacobsonV VY%fV \1k/%P~WLearns~V'VFs~PV theFsPV Board~ %PVWsVWIsRLFExploring~KWpW'VI FeWQCEO%f~ ~ Candidates;%fVFsAFFVWVWWVLF) Keeganaa VV'QVYsF

and Reese Authorize Him to Continue Negotiating with Fujifilm.

On November 2, 2017, Keegan spoke with Hess and Blair Effron (also of Centerview)

abouttea 4.
the4.1a negotiations with4.1a Fujifilm.K 8 1 At

4.
the4.1a

meeting, HessU~nn and3 EffronK CLe~sa relayed 3 that4.1a FujifilmK 8 1

"trust[s]"
Jacobson, that Jacobson had "handled himself

well,"
and that Kawamura had stated

that, without Jacobson, there was no
deal.76
deal.deal.

On November 10, 2017, Keegan met with Jacobson to inform him of the CEO search

process and the Board's views concerning his
performance.77
performance.performance. Keegan told Jacobson the Board

had spoken with three candidates, but that no final decision had been
made.78
made.made.

'
Keegan directed

71
Ex. 127 (Jacobson Tr. 118:11-14); Ex. 37 (XEROX_FX-00145071).

72
Ex. 38 (XEROX_FX-00124265); Ex. 40 (XEROX_FX-00125555); Ex. 41 (XEROX_FX-00124280); Ex. 42
(XEROX_FX-00053763).

73 Ex. 121 (XEROX_FX-00146015, at -161); Ex. 44 (XEROX_FX-00146428).
74

Ex. 48 (XEROX_FX-00124376); Ex. 50 (XEROX_FX-00025684); Ex. 49 (XEROX_FX-00146441).
75 Ex. 44 (XEROX_FX-00146428); Ex. 45 (XEROX_FX-00146430); id. at -31
76 Ex. 47 (XEROX_FX-00145059).
77 Ex. 51 (XEROX_FX-00062178- 80); Ex. 120 (XEROX_FX-00144683).
78

Id.Id.
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well.'

â€”
â€”

Jacobson to postpone the upcoming meetings with
Fujifilm."
Fujifilm. Although Jacobson was

"disappointed,"
he called Kawamura in order to carry out the Board's

directive.80
Jacobson then

wrote to Keegan to update him on his call with Kawamura, stating that Fujifilm was "extremely

unhappy and said they will come [to New York on November 14] anyway and would like

[Xerox] to at least
meet"

with
them.81

Jacobson spoke separately with Reese to inform her of

Fujifilm's reaction as
well.82

As a result, Keegan and Reese both assented to having Jacobson

keep his November 14 date with Fujifilm.

Plaintiffs assert without any evidentiary support that Jacobson reported his November 10

discussion with Keegan to Kawamura in an effort to enlist Fujifilm's help to save his job.
Pls.'

Am. Compl. ¶ 120. The assertion is nothing but surmise. Jacobson has denied any such

communication.83
communication. So has

Kawamura.84
Kawamura. Komori, Fujifilm's CEO, similarly disclaimed any

knowledge of Keegan's message to
Jacobson.85

Nor is there any logic in the assertion that

Jacobson would somehow advance his prospects with Fujifilm by purportedly informing them

that the Board contemplated replacing him.

On November 12, 2017, Keegan, Reese, Jacobson, Effron and Hess spoke in preparation

for the November 14
meeting.86

Also that day, Jacobson shared with Keegan a text message he

had received from Kawamura about Fujifilm's concerns about the cancelled
meetings.87

Ex. 127 (Jacobson Tr. 170:10-25, 176:8-20).
80 Ex. 53 (XEROX_FX-00008130); Ex. 52 (XEROX_FX-00124475).
81

Ex. 54 (XEROX_FX-00145063).
82

Ex. 55 (XEROX_FX-00145720, at -21).
83 Ex. 127 (Jacobson Tr. 170:10-171:24).
84

Ex. 126 (Kawamura Tr. 101:25-102:23).
85 Ex. 128 (Komori Tr. 105:2-6).
86 Ex. 56 (XEROX_FX-00056327).
87 Ex. 57 (XEROX_FX-00146442).
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â€”

The November 14 meeting turned out to be
productive.88

At the meeting, Fujifilm and

Xerox agreed on cost synergies in the range of $1 to $1.4 billion for the Transaction.
89Transaction.'

After the

meeting, Reese asked Centerview to prepare a revised evaluation of cost savings to show the

newly agreed
synergies.90
synergies. Jacobson told Kawamura it was important to Keegan that Xerox have

a term sheet from Fujifilm by the end of the
month.91
month.

'
Keegan also approved Jacobson's trip to

Japan to meet with Komori later that
month.92
month.

On November 15, Centerview gave Morgan Stanley a "fill in the
blank"

term sheet in

advance of Jacobson's trip to Japan. The term sheet provided for (i) a special cash dividend to

Xerox shareholders, (ii) a contribution by Fujifilm of its ownership interest in FX in exchange

for control of Xerox, and (ii) a post-closing Xerox ownership interest split with 51% held by FX,

and 49% by Xerox. The term sheet also included post-closing governance
arrangements.93
arrangements.

' On

November 18, Jacobson shared the updated Centerview materials with Keegan and
Reese.94
Reese. At

Keegan's request, Jacobson lobbied for Centerview to attend the November 21 meeting, in spite

of Komori's reported aversion to meeting with
advisors.95
advisors.

'

The November 21 meeting proved productive, and both Hess and Jacobson reported to

Keegan and Reese about the positive developments in the
negotiations.96
negotiations. Jacobson reported to

Hess that Kawamura told him that "there is no deal
without"

Jacobson, which Hess had already

88 Ex. 58 (XEROX_FX-00125585).
89 Ex. 121 (XEROX_FX-00146015, at -175).
90 Ex. 61 (XEROX_FX-00054560 and attachment).
91

Ex. 58 (XEROX_FX-00125585).
92

Ex. 124 (Keegan Tr. 360:10-361:17).
93 Ex. 60 (MS_FJXRX_00032010).
94

Ex. 63 (XEROX_FX-00053494).
95 Ex. 59 (XEROX_FX-00101153); Ex. 58 (XEROX_FX-00125585); Ex. 62 (XEROX_FX-00124518); Ex. 64

(XEROX_FX-00124535).
96 Ex. 67 (XEROX_FX-00146443); Ex. 66 (XEROX_FX-00008232); id. at -33.

Ex. 65 (XEROX_FX-00125423).
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heard and discussed with Keegan on November
2.97
2. Although Plaintiffs point to an internal

Fujifilm document to argue that Jacobson "was the key to controlling the
Board"

of Xerox,
Pls.'

Am. Compl. § 126, Jacobson did not exercise any such control over the independent Board,

either before or after he had been informed that he might be replaced as CEO.

On November 25, consistent with the Board's ongoing strategy, Jacobson continued to

play the "Icahn
card"

in an effort to persuade Fujifilm to make their first offer "'substantial

enough'
to continue the

negotiations,"
especially on the

"premium/dividend."98 On November

29, Kawamura told Jacobson that Xerox could expect the term sheet the next day, and Jacobson

wrote to Hess that "no matter what happens, we will deliver a good opportunity for [Xerox's]

shareholders."99shareholders."
Jacobson also reminded Hess that Fujifilm had planned to propose a dividend

of only $1 billion, but Jacobson had lobbied Fujifilm to open at $2 billion, even though

Kawamura was worried that, in doing so, Fujifilm would have used all of its
"powder."100

Xerox received Fujifilm's term sheet on November
30.1°l

The term sheet proposed that

(i) FX would redeem all of its shares held by Fujifilm, resulting in Xerox gaining full control and

ownership of FX; (ii) Xerox would pay a $2 billion special cash dividend to Xerox shareholders;

and (iii) Fujifilm would contribute the cash it received in the redemption and all of its shares of

FX to acquire 50.1% of Xerox, on a fully diluted basis, with 49.9% ownership retained by Xerox

shareholders. The term sheet also proposed the post-closing board comprise eleven directors, all

designated by
Fujifilm.102

97 Ex. 65 (XEROX_FX-00125424) ("Kawamura told me that there is no deal without me"); Ex. 47 (XEROX_FX-

00145059) ("w/o Jeff, no deal").deal"
98 Ex. 68 (XEROX_FX-00125602).
99 Ex. 69 (XEROX_FX-00146300).
100 Ex. 70 (XEROX_FX-00146302).
101

Ex. 71 (CENT_XRX_00218042 at-43).
102 Id.
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continue."

executive."'

105

8. December 2017: The Board Considers and Counters Fujifilm's Term Sheet, and

Icahn Launches His Opposing Director Slate.

On December 4, the Board held a special meeting to discuss Fujifilm's term
sheet.103sheet.' '

Plaintiffs assert that the "offer shocked the
directors"

but that assertion is made up out of whole

cloth. To the contrary, Keegan informed the Board that "since a meeting between

representatives of [Xerox] and representatives of [Fujifilm] in October, [Fujifilm] had shown

increased seriousness regarding a potential transaction with [Xerox]. On that basis, and in

consultation with [Xerox's] outside advisors, Mr. Keegan had allowed exploratory conversations

regarding a potential transaction to
continue."104

"Mr. Keegan expressed his view that the Board

should take the [Fujifilm] proposal
seriously,"

and recommended that further discussions be held

the following
week.105

On December 5, Xerox responded to the November 30 term sheet with a

counterproposal-prepared by Centerview in consultation with the Board-including a $2.75

billion special dividend for Xerox and calling for a post-closing board of 12 directors, with seven

directors designated by Fujifilm and five directors chosen from among Xerox's current Board in

order to protect the interests of Xerox shareholders after consummation of the
Transaction.106

It is true that, on December 7, Xerox director Cheryl Krongard sent Keegan a letter in

which, based on her understanding of the facts at the time she drafted the letter, she expressed

her view that Jacobson had continued negotiations with Fujifilm without Board authorization,

referring to him as a "rogue
executive."107

Krongard testified, however, that after sending this

letter, she became aware that Jacobson had received Keegan's express permission to negotiate

103 Ex. 74 (XEROX_FX_00146011).
104 Id.

106 Ex. 75 (CENT_XRX_00218065, at -75).
107 Ex. 77 (XEROX_FX-00144181).
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shareholders.

request."

sheet."

sheet."

â€” â€”

with
Fujifilm.1°3

On December 8, Christodoro, Icahn's representative, resigned from the Board in

anticipation of joining a dissident slate of directors that Icahn would nominate on December 11,

the last day for shareholders to nominate slates of directors to be considered at the 2018 annual

meeting of Xerox
shareholders.¹°9 i09

Icahn had requested an extension of the nomination deadline,

but the Board did not grant his
request."°

On December 12, Icahn publicly announced his slate

of four directors and called for Jacobson's ouster, specifically targeting replacement of Xerox's

four longest serving
directors.l"
directors. On December 11, Fujifilm responded to Xerox's December 5

term
sheet."2

Fujifilm proposed a $2.5 billion special dividend and agreed to have five Board

members join the post-closing board, subject to Fujifilm's approval at closing. On December 12

and 13, the Board met to review Fujifilm's new term
sheet.¹l3

The Board meeting minutes

describe the Board's thorough analysis of the issues:

The Board discussed the implications on the Potential Transaction of Mr. Icahn's

recent actions in launching a proxy fight. The Board also discussed the strategic,

operational and financial rational for the Potential Transaction, including the best

approach for all shareholders. The Board considered several methodologies to

analyze the value implications of the Potential Transaction proposal. The Board

considered the timetable and work streams to accomplish the Potential Transaction

and risks associated therewith. The Board discussed the risks associated with not

proceeding with the Potential Transaction and contimling with the Company's Long
Range Plan, including additional value drivers, which had been discussed during
recent Board meetings. A consensus among the Board emerged that the Potential

1" Ex. 123 (Krongard Tr. 57:16-58:4, 172:15-17l:3).
1" Ex. 80 (XEROX_FX_00134017). Christodoro testified that he

Ex. 130
C s ro Tr. 173:9-11.. . Documents pro e y Ic tn an C sto oro, wever, suggest that

Ex. 76 (Icahn-Chris03123- Ex. 78 (Icahn-Chris031510); Exs. 79 (
C s03207; Ica -C s03208 .

ll° Ex. 82 (XEROX_FX-00072844).
All Ex. 133 (Carl Icahn et al., Amendment to a SC 13D Filing (Form SC 13D/A) Exhibit 99.1 (Dec. 12, 2017)

("Dec. 12, 2017 Fonn SC 13D/A"). The four longest serving directors are: Ann N. Reese (2003).. William Curt
Hunter (2004), Charles Prince (2008), and Robert J. Keegan (2010).

Il2 Ex. 81 (MS_FJXRX_00000496, at -99).
Il³ Ex. 83 (XEROX_FX_00145518).

24
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commenced."

review."

synergies."

negotiations."'

"4
115

â€”

â€”

Transaction presented the best alternative available to maximize shareholder
value.114114
value.

The independent directors of the Board also met in two executive sessions. During one,

Jacobson's potential as the post-closing CEO was discussed, and during the other, a Transaction

Committee composed of Keegan, Reese, Echevarria, and Prince was
formed.115
formed. On December

13, due diligence between Xerox and Fujifilm formally
commenced.116

In addition to

Centerview, Price Waterhouse Coopers ("PWC") and McKinsey were hired as part of the due

process."
diligence

process.117
McKinsey was specifically hired to vet the synergies, and to ensure that

both FX and Xerox's perspectives were represented, both McKinsey U.S. and McKinsey Japan

participated in the synergy
review.118 PWC was enlisted primarily to fully vet FX's financial

material, but also took the additional step of auditing the projected
synergies.119

This due

diligence process involved fourteen work streams, and six sub-streams, each with representatives

from McKinsey U.S., McKinsey Japan, Xerox management, and FX management.120
management. As Hess

testified, the synergy analysis "is probably the most analysis I have ever seen undertaken in a

transaction like
this[.]"121 '

On December 25, Kawamura texted Jacobson that Komori "is considering the

management of [the] new
company,"

and "may want to meet [Jacobson] in person before making

the official discussion as part of the deal
negotiations."122

Jacobson responded that he could not

116 Ex. Ex. 142 (XEROX_FX-00063533 and attachments); Ex.85 (XEROX_FX-00124893). Informal diligence
began as early as October 24, 2017. Ex. 46 (XEROX_FX-00101137).

117 Ex. 129 (Echevarria Tr. 109: 18-22).
118 Id. at 109:24-7.
119 Id. at 133:18-21; 134:3-19.

â€”20 Id. at 109:24-11.
21

Ex. 125 (Hess Tr. 316:5-7); see also id. at 345:21-24) ("[T]his was not a rushed - a rushed marriage, this was a

very detailed, deliberative and somewhat painful series of events leading to the ultimate transaction.").
22

Ex. 90 (XEROX_FX-00124965).
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requests.

synergies.'

â€”

meet in person without Keegan's knowledge, as doing so would be a conflict of interest, and

suggested that Komori and Keegan speak by phone regarding a
meeting.12³
meeting.

' '

9. January 2018: The Board Continues Due Diligence, Improves on Fujifilm's Offer,

Then Unanimously Approves the Transaction and Announces It to Shareholders

The diligence process continued into January 2018, with Xerox obtaining information

from Fujifilm and FX over protests by Fujifilm about the granularity of Xerox's
requests.124

From January 8 to 10, representatives from Fujifilm and Xerox met in New York to discuss a pro

forma business plan and preliminary findings of potential post-closing
synergies.125 ' On January

10, the Wall Street Journal reported on negotiations between Fujifilm and Xerox, noting that the

companies "are discussing an array of possible deals that may or may not include a change of

control of
Xerox";¹26

after the news broke, Xerox's stock price increased by 9.6% over a two-

day
period.127
period. On January 15 and 16, Jacobson, other senior Xerox executives and Hess met in

Japan with Fujifilm to discuss further details of the
Transaction.128
Transaction.

On January 23, 2017, Jacobson received a call from Lores of HP regarding the rumors of

negotiations between Fujifilm and
Xerox.129

Lores, who had not contacted Xerox since his

meeting with Jacobson in the summer of 2017, expressed interest in a potential combination of

HP and Xerox. Jacobson responded that if HP was "interested in making a proposal, they should

123 Ex. 90 (XEROX_FX-00125639).
124

Ex. 95 (FUJI_XRX_00007082).
125 Ex. 97 (XEROX_FX-00000057); id. at -62.
126 Ex. 134 (David Benoit, Dana Cimilluca and Dana Mattioli, Xerox Is in Talks for a Deal with Japan's Fujifilm,

Wall. St. J. (Jan. 10, 2018), https://www.wsj.com/articles/xerox-is-in-talks-for-a-deal-with-japans-fujifilm-

1515631019)).
127 Ex. 96 (XEROX_FX-00125665). Following the Wall Street Journal's leak of the potential transaction, private

equity buyer Apollo reached out to Centerview expressing "broad interest." Ex. 125 (Hess Tr. 131:4-14;
240:19-22). Nevertheless, as with the previous private equity buyers, Apollo decided it was not interested in

pursuing the opportunity and never followed up with Centerview. Id. 276: 24:277:5; Ex. 124 (Keegan Tr. 77:6-

23).
128 Ex. 121 (XEROX_FX-00146015, at -191).
129 Ex. 107 (XEROX_FX-00000116, at -122).
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aggressively."
do so quickly and

aggressively."130 '
Hess, who was present for Jacobson's phone call with Lores

on January 23, testified that Jacobson was "very aggressive with [Lores] in terms of the potential

interesting opportunity for the two companies, the very substantial potential synergy opportunity,

[and] a strong willingness on [Xerox's] part to receive any indication that [HP] may want to

make to
[Xerox]."131

Four days later, at the Board's request, Jacobson spoke with HP's CEO, at

which time it became evident that a transaction with Xerox was "not a near-term priority for

[HP]."132
Nor has HP been heard from since the Transaction was announced.

Negotiations between Fujifilm and Xerox continued into the final stretch, with Xerox

leveraging Fujifilm's strong desire to announce the Transaction on January 31 to extract

additional concessions from
Fujifilm.133

As part of that negotiating strategy, on January 24,

Hess emailed Kawamura to tell him that an announcement on January 31 would not be

possible.134possible."
Hess informed Kawamura that FX's diligence was incomplete, and that at this point,

the working financial projections did not create enough value for Xerox shareholders; thus, he

cautioned that the current structure was "unlikely to achieve shareholder
support,"

and that a

more "aggressive financial
plan"

or "new ideas on transaction
structure"

may be
required.135

Plaintiffs suggest that the failure of Xerox to obtain additional financial consideration

after this email exchange somehow suggests that the resulting deal was
inadequate.136

But

Plaintiffs ignore entirely the testimony and record evidence that, the following day, the concern

over financial projections referenced in Hess's email became moot when Xerox caught, and

130 Id.
3 Ex. 125 (Hess Tr. 252:17-253:8).
32

Ex. 114 (XEROX_FX-00000160, at -170).
33 Ex. 105 (XEROX_FX-00064851).
34

Ex. 106 (XEROX_FX-00071267).
135
36 See Pls.' Br. 15.
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approvals.'

â€”

corrected, a mathematical error in the
projections.137
projections.

'
Also on January 24, 2017, Keegan held a

video conference call with Komori to discuss the issues raised in Hess's January 24 email to

Kawamura, in addition to issues concerning the governance of the newly combined
company.138

On January 25, 2018, the Board met for a special meeting to discuss the (i) value of the

Transaction to Xerox shareholders, (ii) timing and costs to realize synergies, (iii) status of

negotiations, and (iv) analysis of a potential transaction with
HP.139

Confident now in the value

of the transaction to shareholders, the Board, focused primarily on establishing strong leadership

that could execute on the synergies, and authorized Keegan to send a letter to Komori making

final demands ahead of the January 31
announcement.140

Keegan demanded:

1) Receipt of audited financials for FX as a condition of closing;

2) A term of five years for the continuing Xerox directors;

3) Jacobson as sole CEO (rather than co-CEO, as Fujifilm preferred); and

4) Joint efforts to obtain the necessary regulatory
approvals.141 '

On January 27, 2018, Komori agreed to all four of Keegan's
demands.142
demands. The

Transaction Committee received and approved final projected synergies from
management.143management.' '

These reflected the extensive work of management, FX, McKinsey U.S. and McKinsey
Japan.144

Only those cost synergies that all of those involved had tested, agreed to make, risk-assessed, and

documented were
included.145

Shortly thereafter, PWC completed its
"audit"

of the proposed

37 The error that the Xerox and Centerview teams discovered involved the calculations used for the models of

post-closing synergies. Ex. 112 (XEROX_FX-00064897). Revenue synergies had been removed from the

models, but the cost needed to achieve those synergies inadvertently had been left in. Ex. 129 (Echevarria Tr.
â€”207:10-208:6). Accordingly, there were costs built into the model with no associated revenue, thus distorting

the math. Once detected, the error was corrected and the relevant costs were removed from the hedged revenue
calculations by January 26. Ex 112 (XEROX_FX-00064897).

138 Ex. 119 (XEROX_FX-00144902).
139 Ex. 107 (XEROX_FX-00000116).
140 Ex. 108 (XEROX_FX-00055666).
141 Id.
142

Ex. 113 (XEROX_FX-00144899).
143 Ex. 91 (XEROX_FX-00007606); Ex. 92 (XEROX_FX-00145541)
144

Ex. 129 (Echevarria Tr. 109:18-110:22).
145 See id. at 117:14-118:4; 118:24-121:6 (describing the cost synergy analysis and process).
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â€”

cost synergies, validating over 80% of the
projections.146
projections. On January 28, 2018, the Board

considered at length whether to proceed with the Transaction on the basis of the recently

improved
terms.147
terms. On January 30, 2018, the Board convened to discuss and vote on the

Transaction.148
Transaction.

'
Despite being vigorously debated throughout the entire process, the Board voted

unanimously to approve the
transaction.149
transaction.

* * *

The Board's approval of the Transaction was the result of a diligent and thoughtful, ten

month process. All told, from Fujifilm's unsolicited letter on March 8, 2017, to the approval and

announcement of the Transaction on January 31, 2018, the Board held nine meetings where the

Transaction was
discussed,150

with the Transaction Committee meeting an additional seven times

in weekly discussions following Fujifilm's submission of the final term
sheet.151

Jacobson,

Centerview and other members of Xerox management held six in-person negotiations with

Fujifilm.152
And Centerview prepared and delivered eighteen presentations evaluating the

Transaction for the Board and Transaction Committee.
153

As Reese, the former Lead

146 Plaintiffs suggest that PWC's synergy audit, which validated only 80% of the synergies, is somehow alarming.

Nothing could be further from the truth. Unlike a financial audit, which is based on existing events which will
have documentation sufficient to satisfy an auditor, synergy forecasts will often incorporate events that cannot
be documented because they have not yet occurred. Ex. 129 (Echevarria Tr. 133:18-134:2). As Joe Echevarria,
former CEO of Deloitte LLP, testified, PWC's ability to audit and validate over 80% of the projected synergies
was viewed as a highly favorable result. Id. at 130:15-19 ("[I]f I could.could get one of my firms to get to be within
80 percent, that's a home run.").

147 Ex. 115 (XEROX_FX-00145531, at -34).
148 Ex. 117 (XEROX_FX-00145535 at -36); Ex. 118 (XEROX_FX-00146233, at -34, -43).
149 Id.
150 See Ex. 4 (XEROX_FX-00000033); Ex. 21 (XEROX_FX-00000051); Ex. 14 (XEROX_FX-00000053); Ex. 74

(XEROX_FX_00146011); Ex. 99 (XEROX_FX-00145523); Ex. 109 (XEROX_FX-00145527); Ex. 115

(XEROX_FX-00145531); Ex. 117 (XEROX_FX-00145535); Ex. 83 (XEROX_FX-00145518).
151 See Ex. 87 (XEROX_FX-00145537); Ex. 89 (XEROX_FX-00145539); Ex. 92 (XEROX_FX-00145541); Ex.

94 (XEROX_FX-00145543); Ex. 100 (XEROX_FX-00145545); Ex. 104 (XEROX_FX-00145547); Ex. 110
(XEROX_FX-00145549).

152 See Ex. 20 (XEROX_FX-00072961); Ex. 39 (XEROX_FX-00053762); Ex. 43 (XEROX_FX-00113217); Ex.
101 (XEROX_FX-00064606); Ex. 127 (Jacobson Tr. 141:19-20).

153 See Ex. 5 (XEROX_FX-00000402); Ex. 13 (XEROX_FX-00000443); Ex. 22 (XEROX_FX-00000506); Ex. 29

(XEROX_FX-00000238); Ex. 30 (XEROX_FX-00000270); Ex. 72 (XEROX_FX-00000306); Ex. 84
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Independent Director, testified: "There was a hugely robust discussion during the whole series

of considerations of this deal . . . and yet in the end we all came to the same
place.,,154place.""

B. Terms of the Transaction

The terms of the Transaction are reflected in a Share Subscription Agreement and a

Redemption Agreement, both dated January 31,
2018.155
2018. The Transaction was announced that

same
day,156

and Xerox publicly filed full copies of the JEC and the TA with the
SEC.157 Mr

the terms of the Transaction, Xerox will be combined with FX. Fujifilm will effectively

contribute its 75% share in FX in exchange for 50.1% ownership of the combined company.

Xerox shareholders will receive a one-time special cash dividend of $2.5 billion (approximately

$9.80 per share, representing more than 30% of Xerox's unaffected share price before media

speculation about a transaction), as well as 49.9% of the shares in the combined company.

The Transaction will create significant value for Xerox shareholders. Based solely on

day one value, Xerox shareholders are receiving an approximately 15% premium over Xerox's

unaffected share
price.158

More importantly, Xerox shareholders will gain additional future

upside. The transaction will allow for extensive cost synergies from streamlined research and

development, manufacturing, and distribution.
159

Crediting only 50% of the cost synergies that

are anticipated (and ignoring the anticipated revenue synergies completely), Xerox shareholders

XEROX_FX-00000339; Ex. 97 (XEROX_FX-00000057); Ex. 107 (XEROX_FX-00000116); Ex. 114

(XEROX_FX-00000160); Ex. 116 (XEROX_FX-00000209); Ex. 86 (XEROX_FX-00007553); Ex. 88

(XEROX_FX-00007589); Ex. 91 (XEROX_FX_00007606); Ex. 93 (XEROX_FX-00007406); Ex. 98

(XEROX_FX-00007430); Ex. 102 (XEROX_FX-00007491); Ex. 103 (XEROX_FX-00007450).
154

Ex. 122 (Reese Tr. 252:3-7).
155 Ex. 139 (Redemption Agreement); Ex. 140 (Share Subscription Agreement).
156 Ex. 138 (Amend. Compl. ¶ 2).
157 Ex. 136 (Xerox Corp., Schedule 14A (Form DFAN14A) (Jan. 31, 2018)).
158 Ex. 137 (Xerox Corp., Schedule 14A (Form DFAN14A) (Feb. 13, 2018) at 2 ("Feb. 13, 2018 Form

DFAN14A")). See also Ex. 11 (XEROX_FX-00060474, XEROX_FX-00060475).
159 Ex. 141 (Xerox Corp., Schedule 14A (Form DFAN14A) (Mar. 7, 2018) ("Mar. 7, 2018 Form DFAN14A").
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vote.'

could receive value in the Transaction amounting to a 50%
premium.160

Xerox shareholders will

also gain access to key growth markets they did not have previously, both geographically and

from a technology
perspective.161 '

Xerox shareholders will have certain governance protections in the combined company,

including:

• five independent directors designated by the current Board nominated to the 12-

person board of the new company, serving for five years and thereafter replaceable

only by independent directors;
• a conflicts committee with approval power over transactions with Fujifilm composed

of a majority of the initial Xerox directors for the first five years, after which the

members must be independent directors; and

• protection from squeeze-outs by limitations on Fujifilm's ability to acquire more than

66.7% of the new company's stock without purchasing 100% of the
stock.162

The Transaction contains a customary "fiduciary
out"

permitting Xerox to terminate the

deal if another bidder makes a superior offer, subject to paying a $183 million termination fee to

Fujifilm.163 '
From Xerox's announcement of the Transaction and disclosure of the full terms of

the JEC and TA to the present, no such bidder has come forward to make an offer.

Additionally and critically, the Transaction will not take effect unless a majority of

Xerox's shareholders vote in favor. A termination fee must be paid to Fujifilm if there is a

pending offer from another company on the table when the vote is taken and Xerox enters into an

agreement with any other company within one year of the
vote.164

The shareholder vote on the

160 Id. Plaintiffs claim that the Centerview projections do not apply a minority discount to the Xerox shares. First,
it is debatable whether one is even appropriate, given the governance protections, but in any event, the premium

vastly overcompensates for any such discount.See Ex. 129 (Echevarria Tr. 234:20-236:12).
161 See Ex. 125 (Hess Tr. 165:7-167:14) (explaining that inkjet, a "Fujifilm-held document technology

asset" and
market that standalone Xerox does not participate in, will be included as a revenue and profit stream in the new

company); Ex. 122 (Reese Tr. 62: 13-30) ("So all the upside of putting these two businesses together and the
synergies that come from -- when I say the upside, I mean the ability to go to market better, the ability to -- with
a global platform, address customers globally, all of that, and the synergies, that is all part of the valuation.").

162
Ex. 140 (Share Subscription Agreement 121-23, 129).

63 Id. at 41, 89.
64 See Ex. 139 (Redemption Agreement § 7.01(b)); Ex. 140 (Share Subscription Agreement at 97).

I
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â€”

Transaction has not yet been scheduled but is expected to take place no earlier than June 2018.

C. Deason and Icahn React to the Announcement of the Transaction

Two of Xerox's largest individual shareholders, Carl Icahn and Darwin Deason, have

made clear their opposition to Xerox's leadership and to the Transaction. In December 2017,

Icahn launched a proxy contest to replace the four longest serving members of the Board, and

expressed his intention of replacing
Jacobson.165 '

Deason and Icahn have worked together

publicly since January 22, 2018, when they filed a joint statement seeking to persuade Xerox

shareholders to reject the
Transaction.166

In response, the Board publicly explained the rationale

of the Transaction and its significant value proposition for Xerox
shareholders.167
shareholders.

'

ARGUMENT

I. Plaintiffs' Motion for a Preliminary Injunction Should Be Denied

a) New York Law Imposes a High Standard for the Relief Plaintiffs Seek

Plaintiffs cannot remotely meet the heavy burden required for the drastic remedy they

seek. Under New York law, "[p]reliminary injunctive relief is a drastic remedy and will only be

granted if the movant establishes a clear right to it under the law and the undisputed facts found

in the moving
papers."

Koultukis v. Phillips, 285 A.D.2d 433, 435 (N. Y. 1st Dep't 2001)

(emphases added). "[T]he burden of showing an undisputed
right"

to preliminary injunctive

relief "rests upon the
movant."

Saran v. Chelsea GCA Realty P'ship, L.P., 148 A.D.3d 1197,

1199 (N.Y. 2d Dep't 2017). For these reasons, preliminary injunctions "should be issued

165 Ex. 133 (Dec. 12, 2017 Form SC 13D/A).
166 Ex. 135 (Carl Icahn et al., Amendment to a SC 13D Filing (Form SC 13D/A) (Jan. 22, 2018)). Long before their

public collaboration, Deason and Icahn were in contact to gather information on Xerox and its relationships
with Fujifilm and FX. Deason and Icahn also coordinated on supporting a dissident director slate nominated by
Icahn in advance of the 2018 annual meeting of Xerox shareholders. See Xerox Defendants' Memorandum of
Law in Opposition to Plaintiff Deason's Motion for Preliminary Injunction in Deason v. Xerox Corp., et al., No.
650988/2018 (the "Xerox Deason II Brief") Br. pp. 13-14.

167 Ex. 137 (Feb. 13, 2018 Form DFAN14A). See Xerox Deason I Br. 15-16.â€”
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cautiously."
Putter v. City of New York, 27 A.D.3d 250, 253 (N.Y. 1st Dep't 2006).

A motion for a preliminary injunction will be granted only if the movant establishes each

of (a) a likelihood of ultimate success on the merits, (b) imminent danger of irreparable harm in

the absence of an injunction, and (c) a balancing of the equities in its favor. See CC Vending,

Inc. v. Berkeley Educ. Servs. of N.Y., Inc., 74 A.D.3d 559, 560 (N.Y. 1st Dep't 2010). The

movant must establish each of these three elements by "clear and convincing
evidence."

See,

e.g., Cnty. of Suffolk v. Givens, 106 A.D.3d 943, 944 (2d Dep't 2013).

Critically, a movant may not rely on conclusory statements to establish a basis for

preliminary injunctive relief. See 1234 Broadway LLC v. W Side SRO Law Project, Goddard

Riverside Cmty. Ctr., 86 A.D.3d 18, 23 (N.Y. 1st Dep't 2011) ("Conclusory
("

statements lacking

factual evidentiary detail warrant denial of a motion seeking a preliminary injunction."). And

preliminary injunctive relief should be denied if the facts are in dispute: "[A] party is not

entitled to a preliminary injunction unless the right is plain from the undisputed facts. If the right

depends upon an issue which can only be decided upon a trial, the injunction should not be

granted."
Merrill Lynch Realty Assocs., Inc. v. Burr, 140 A.D.2d 589, 592-93 (2d Dep't 1988);

see also Sur La Table, Ltd. v. Rosenthal AG, 173 A.D.2d 325-6 (N.Y. 1st Dep't 1991) ("Where,
("

as in the case at bar, there exist sharp factual disputes . . . injunctive relief should be denied.").

Further, because Plaintiffs seek mandatory injunctive relief to compel specific conduct by

the Xerox Defendants, they face an even higher standard, which requires that they clearly

establish "extraordinary
circumstances"

entitling them to relief. Vill. of Westhampton Beach v.

Cayea, 38 A.D.3d 760, 762 (N.Y. 2d Dep't 2007); see also Roberts v. Paterson, 84 A.D.3d 655

(N.Y. 1st Dep't 2011) (noting the "heightened
standard"

"for a mandatory preliminary

injunction").
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b) Plaintiffs Cannot Establish a Likelihood of Success on the Merits

The business judgment rule "operates to preclude a court from imposing itself

unreasonably on the business and affairs of a
corporation,"

In re Bear Stearns Litig., 870

N.Y.S.2d 709, 728 (N.Y. Sup. Ct. 2008), since the decisions reached by a corporation's board

should "not be disturbed if they can be attributed to any rational business
purpose,"

id. (quoting

Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971)).

Plaintiffs try to avoid the business judgment rule by arguing bad faith and self-dealing by

the Director
Defendants.1" '

But
Plaintiffs'

theories are not supported by the factual record or the

applicable law. To sustain a claim of bad faith, Plaintiffs must show either "an extreme set of

facts to establish that disinterested directors were intentionally disregarding their
duties"

or a

decision that "is so far beyond the bounds of reasonable judgment that it seems essentially

inexplicable on any ground other than bad
faith."

In re MeadWestvaco Stockholders Litig., 168

A.3d 675, 684 (Del. Ch. 2017). Even a single "'plausible and legitimate explanation for the

board's
decision"

will defeat a claim of bad faith. Id. (quoting In re Alloy, Inc., C.A. No. 5626-

VCP, 2011 WL 4863716, at *12 (Del. Ch. Oct. 13, 2011)). Notwithstanding the carefully

selected snippets of emails and documents upon which Plaintiffs rely, the record as a whole fails

to support the conclusion that the Director Defendants were self-interested or acting in bad faith

in negotiating and unanimously approving the Transaction. To the contrary, the record reveals

that the experienced and independent Board, working over ten months with the assistance of its

advisors, carefully considered, debated and ultimately approved the Transaction solely because it

1" Plaintiffs do not appear to assert claims for preliminary injunctive relief against Defendant Xerox. To the extent
Plaintiffs pursue such claims, they would fail as a matter of law because Xerox does not owe fiduciary duties to
its shareholders. Hyman v. N.Y. Stock Exch., 46,46 A.D.3d 335, 337 (N.Y. 1st Dep't 2007) ("[A] corporation does
not owe fiduciary duties to its members or shareholders. . . . [T]o recognize a fiduciary relationship between the
corporation and its shareholders would lead to the confounding possibility that a shareholder of a corporation
could bring a derivative action on behalf of the corporation against the corporation itself.").
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provided the best available value-maximizing alternative for Xerox shareholders.

(1) Duty of Loyalty

Plaintiffs contend that the Director Defendants breached their duties of loyalty and

approved the Transaction based on their own self-interest, not the best interest of Xerox

shareholders. Specifically, Plaintiffs assert that Jacobson, aware that his job was at risk,

negotiated a deal favoring Fujifilm in exchange for Fujifilm's employment commitment and,

notwithstanding that the Board's advisors warned that the Transaction "did not create enough

value for [Xerox]
shareholders," (Pls.'

Br. 21), the Board "caved and approved the
Transaction"

(id. 19) in order to avoid Icahn's proxy challenge and once Fujifilm agreed to "allow five

directors to serve in self-perpetuating
roles"

on the post-Transaction company (id. 21).

Plaintiffs'
Plaintiffs contentions are factually, logically and legally unfounded.

It was the Board, not Jacobson, that negotiated the terms of the Transaction with Fujifilm

(see supra p. 23). The Board's advisor rendered a fairness opinion on the Transaction, and the

concerns about valuation that the advisor had earlier expressed were based on a simple math

error that was corrected the next day (see supra pp. 27-28 & n.139).

The notion that the Board "approved an unfair deal in order to save themselves from an

ugly proxy
contest"

and to secure
"self-perpetuating"

positions on the board of the post-

Transaction company is unsupported by the facts and makes no sense. Icahn launched his proxy

contest in December, seeking to unseat the four longest-serving members of the Board. The

Board, including the five Board members that Icahn did not purport to challenge, unanimously

approved the Transaction. The nine independent directors took that action, understanding full

well that, at most, only five of them would continue to serve on the board of the post-Transaction

company. These simple facts (even putting to one side the substantial record evidence that the
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Director Defendants acted at all times in the best interests of Xerox's shareholders) doom any

entrenchment-based claim. Moreover, if the Board was motivated to avoid an "ugly proxy

contest"
by Icahn, the surest way to do so would have been to accede to Icahn's desires and

terminate Jacobson or, again, to accede to Icahn's request to extend the deadline to launch a

challenge. This Board did neither, choosing instead to support a value-maximizing Transaction

that at least some of the members of the Board had initially questioned (see supra pp. 23-29).

Plaintiffs argue that approving the Transaction "served a majority of the
directors'

own

self-interest"
because, although four directors will lose their seats, Jacobson and five others will

join the board of the combined entity.
Pls.'
Pls. Br. 30. But the argument flies in the face of case law

making clear that a board is not necessarily self-interested simply because certain of its members

will become members of the board of the combined company. Crouse-Hinds Co. v. InterNorth,

Inc., 634 F.2d 690, 702 (2d Cir. 1980) ("This
("

inference has no basis in either law or logic."); see

also Badowski v. Carrao, No. 652986/2011, 2014 WL 223390 at *6 (N.Y. Sup. Ct. Jan. 13,

2014) ("[T]hat some board members would and did continue employment with the merged entity

does not suffice to rebut the presumption [of business judgment]"); Benihana of Tokyo, Inc. v.

Benihana, Inc., 891 A.2d 150, 175 (Del. Ch. 2005), affd, 906 A.2d 114 (Del. 2006) ("In
("

most

circumstances Delaware law routinely rejects the notion that a director's interest in maintaining

his office, by itself, is a debilitating factor."); Krim v. ProNet, Inc., 744 A.2d 523, 528 n.16 (Del.

Ch. 1999) ("[T]he
("

fact that several directors would retain board membership in the merged entity

does not, standing alone, create a conflict of interest."); Orman v. Cullman, 794 A.2d 5, 28-29

(Del. Ch. 2002) ("No case has been cited . . . in which a director was found to have a

financial interest solely because he will be a director in the surviving corporation. To the

contrary, our case law has held that such an interest is not a disqualifying interest.").
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That conclusion applies with particular force where, as here, the Director Defendants

sought continued participation on the post-Transaction board for the express purpose of

protecting the interests of the legacy Xerox shareholders in a company that would now have a

controlling shareholder. The Board negotiated for and insisted on those board seats not because

of self-interest but as a benefit to Xerox shareholders in the Transaction.

In the end,
Plaintiffs' "conflict"

argument rests on their theory that Jacobson thought the

only way to keep his job was to consummate the Transaction. See
Pls.'

Br. 16 ("Personal
("

job

preservation permeated Jacobson's negotiations with Fuji."); id. 37 (describing "Jacob's [sic]

disloyal focus on achieving a deal that would preserve his job"); id. 11("Jacobson's self-interest

overrode any concern for finding a transaction serving Xerox
stockholders'

best interests."); id.

18 ("In
("

exchange for selling out Xerox shareholders, Jacobson elicited Fuji's employment

commitment."). But even if the prospect of Jacobson becoming CEO of the combined company

gave rise to a potential conflict-which it did not-any such conflict did not infect the decisions

of the nine independent members of the Board who approved the Transaction without dissent. In

fact Plaintiffs do not even allege or argue that Jacobson dominated or controlled the independent

directors, an argument that they would have to advance if they were to attempt to prove that

Jacobson's purported conflict infected the decision-making of the Board as a whole. See Higgins

v. N.Y. Stock Exch., Inc., 10 Misc.3d 257, 278 (N.Y. Sup. Ct. 2005) ("A director is considered to

have lost his/her independence where she/he is dominated or otherwise controlled by an

individual or entity interested in the transaction at issue"). Any such argument would not be

credible given, as Plaintiffs repeatedly emphasize, the Board was seriously considering replacing

Jacobson as CEO and interviewing candidates for that purpose.

Moreover, Jacobson was not conflicted because the Board was at all times aware of the
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matters that Plaintiffs erroneously rely on in attacking his role in the Transaction. What the

record shows is that Jacobson faithfully worked under the supervision and direction of the Board

in attempting to effect the Transaction. He did not surreptitiously attempt to negotiate a

transaction because of Icahn's May 15 threat to replace him; to the contrary, he promptly

reported Icahn's threat to the Board Chair and played the "Icahn
card"

at the behest of the Board

and Centerview in a coordinated attempt to persuade Fujifilm to negotiate a deal that the Board

determined would be more attractive for its shareholders than the Company's standalone long

range plan which showed a difficult path to enhancing shareholder value (see supra p. 9, 15-16).

Jacobson did not secretly hijack the Fujifilm negotiations after learning that the Board was

searching for his possible replacement; to the contrary, he continued those negotiations with the

express approval of the Board Chair and former Lead Independent Director who perceived

Jacobson's value in achieving the Transaction that the unanimous Board approved in January.

There is no credible evidence that Jacobson procured the support of Fujifilm for his continued

role in the post-Transaction company or that he hid that support from the Board; to the contrary,

the record as a whole shows that Centerview advised Keegan of the importance of Jacobson to

any potential deal as early as November 2 and Jacobson reported Fujifilm's interest in his

continuing service to either the Board or Centerview over the balance of the Transaction

negotiations. What the evidence shows is that the Board viewed Fujifilm's regard for Jacobson

as a positive in achieving the Transaction. And while Plaintiffs take great pains to highlight the

fact that the Board did consider the replacement of Jacobson over a period of time, they are not

as eager to reveal to the Court that the Board, in the end, came to the view that Jacobson's

performance as Xerox CEO over the second half of 2017 made him the logical person to lead the

post-Transaction company, the success of which would depend to a meaningful degree on
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achieving precisely the type of cost synergies that Jacobson had carried out for Xerox.

Jacobson's disclosures, and the Board's knowledge of the matters comprising the alleged

conflicts on his part, moots any claims of impropriety or taint with respect to the considered

judgments the Board made in negotiating and unanimously approving the Transaction. See, e.g.,

Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1168 (Del. 1995) (holding that the business

judgment rule is rebutted only "if the plaintiff proved that . . . the interested director fail[ed] to

disclose his interest in the transaction to the board and a reasonable board member would have

regarded the existence of the material interest as a significant fact in the evaluation of the

proposed transaction") (emphasis
added).1®

(2) Duty of Care

Plaintiffs argue that the Board violated its duty of care in two regards: (i) by allowing

Jacobson to negotiate the Transaction and solicit interest from HP "despite his patent
conflicts"

and (ii) by failing to adequately explore alternatives to the Transaction. Both assertions are

unfounded as a matter of fact and law.

First, as the CEO of Xerox, Jacobson was necessarily integral to the negotiations with

Fujifilm and outreach to HP. That said,
Plaintiffs'
Plaintiffs suggestion that the Board blindly delegated

® None of the cases Plaintiffs cite in support of their assertion that "[t]his case is classic entrenchment" (Pls.' Br.

19) involves factual circumstances at all similar to the situation here; instead, those "classic entrenchment"

cases all involve boards of directors that took extreme defensive measures-issuing new stock, enacting new

by-laws, or amending stock option plans-for the sole purpose of entrenching themselves in the face of a proxy
fight. Norlin Corp. v. Rooney, Pace, Inc., 744 F.2d 255, 258 (2d Cir. 1984) (issuing new stock); Int'l Banknote

Co., Inc. v. Muller, 713 F. Supp. 612, 625, 627 (S.D.N.Y. 1989) (enacting new by-law); Minstar Acquiring
Corp. v. AMF Inc., 621 F. Supp. 1252, 1261 (S.D.N.Y. 1985) (amending stock option plan and creating
irrevocable trust funds); Avacus Partners, L.P. v. Brian, Civ.A. No. 11001, 1990 WL 161909, at *6 (Del. Ch.
Oct. 24, 1990) (issuing new stock); Treadway Cos., Inc. v. Care Corp., 638 F.2d 357, 388 (2d Cir. 1980)
(issuing new stock). In a parenthetical buried in a footnote, Plaintiffs also include a misleading quotation from
Wells Fargo & Co. v. First Interstate Bancorp, Civ. A. Nos. 14696, 14623, 1996 WL 32169 (Del. Ch. Jan. 18,
1996), a case involving a heightened standard of reasonableness of takeover defenses that has no application
here. Far from Plaintiffs'Plaintiffs characterization, the court there simply determined the case was ill-suited for
dismissal at the pleading stage because the heightened standard required the court to consider "whether the
action taken was reasonable in relation to a threat." Id. at *6.
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such negotiation and outreach to Jacobson alone, and failed adequately to oversee and direct his

activity is patently false. In fact, the Board was kept apprised, in real time, of the progress of

discussions with Fujifilm (see supra pp. 12-26), holding more than 15 meetings over the course

of 2017 during which the full Board or its Transaction Committee discussed and debated the

course of the negotiations. When Fujifilm made its first concrete proposal on November 30, the

Board held a special meeting on December 4 to discuss its merits in consultation with its outside

advisors. It was the Board, supported principally by Centerview, who crafted the precise terms

of Xerox's response to that initial concrete offer as well as the subsequent offers that led to the

agreement on terms of the Transaction at the end of January. It was Board Chair Keegan who

had the pivotal discussion with Fujifilm Chair Komori on January 24, and Keegan who sent the

January letter to Fujifilm that set out Xerox's final demands that had to be met for the

Transaction to be consummated. In the end,
Plaintiffs'
Plaintiffs complaint appears to boil down to the

trivial argument Board members did not fly to Japan to negotiate directly with Fujifilm. There

was of course no need, as Jacobson and Centerview faithfully reported the results of the

negotiations that were conducted by them under the supervision and direction of the Board.

Plaintiffs'
arguments with respect to HP fail for the same reason. Although Jacobson did

handle the initial outreach to HP in summer 2017, he did so at the behest of the Board and its

advisors and reported on the results. There is no evidence to support the speculative inference

Plaintiffs advance, that Jacobson is somehow responsible for HP's failure to make an offer to

acquire Xerox. Nor is there any doubt that Jacobson vigorously invited HP to come forward

with an offer when they called again on the heels of rumors of a Fujifilm deal in January of 2018.

As Hess has testified, he was present for the call (see supra p.
27).1"
27). And, of course HP has not

1" Ex. 125 (Hess Tr. 43:16 - 44:6).

FILED: NEW YORK COUNTY CLERK 04/19/2018 11:36 AM INDEX NO. 650766/2018

NYSCEF DOC. NO. 347 RECEIVED NYSCEF: 04/19/2018

45 of 54



â€”

â€”

.2014

been heard from since the announcement of the Transaction, notwithstanding the customary

"fiduciary
out"

available to the Board if HP were to come forward with a superior
proposal.171 '

On this record, there is no basis for finding a violation of the duty of care. The one case

cited by Plaintiffs in support of this claim, Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d

1261 (Del. 1989), could not be more dissimilar. In Mills, the board delegated every aspect of an

auction to its self-interested CEO, his hand-selected special committee, his chosen legal advisor,

and his chosen financial advisor with only
"torpid"

and
"supine"

board oversight, resulting in

manipulation of the auction to improperly favor the CEO's preferred acquirer, who had promised

significant ownership in the restructured company to the CEO and management. Id. at 1280-1.

Plaintiffs cite no authority, under New York or any other law, that would support a violation of

the duty of care here.

Second,
Plaintiffs'

contention that the Board breached its duty of care by failing

adequately to explore alternatives is similarly unfounded. The Board and its financial advisor,

Centerview, considered strategic alternatives over a ten-month period before agreeing to the

Transaction, including multiple iterations of long-range plans for Xerox as a stand-alone entity,

acquisition by a strategic or financial entity, the benefits of the JV and costs of its termination,

among others (see supra pp. 12-23). Centerview approached logical private equity buyers

known to be players in the technology space but none was interested in light of the size of the

equity risk and investment required in the declining secular printing market in which Xerox

171
Plaintiffs argue that the Board "agreed to a substantial termination fee and a no-shop provision that precluded
the Board from soliciting alternative transactions." Pls.' Br. 30. But the Transaction expressly permits Xerox
to walk away from the deal if a superior offer materializes, and the $183 million termination fee is "not unusual
in corporate sale or merger contexts." In re Cogent, Inc. S'holder Litig., 7,7 A.3d.A.3d 487, 503 (Del. Ch. 2010); id.
("Numerous(" Delaware cases have found reasonable termination fees of 3% or more of the equity or transaction
value of the deal."); see also In re Med. Action Indus., Inc.,,Inc S'holders.,S'holders Litig., No.,No. 64930-2014,.64930-2014, 2014 WL
4809795, at *7 (N.Y. Sup. Ct. Sept. 19, 2014) (applying Delaware law, noting "[t]ermination fees representing
over 410 of the equity value of a merger have been accepted," and that "Delaware courts have generally stated
that . . . termination fees granted [to] the proposed purchasing entity are standard merger terms").

I
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operates. (see supra p. 16). HP, as discussed, had no interest in making an offer (see supra p.

16-18, 26-27). Although Plaintiffs attempt to dismiss these efforts as lackluster, there is no

evidence at all that any strategic or financial buyer other than Fujifilm has been prepared to enter

into a deal to acquire Xerox despite rumors as early as January of 2017 that the Company might

be in play after the spin-off of Conduent (see supra, p. 9). The absence of such interest is

perhaps the consequence of Centerview's observation that Fujifilm was the
"natural"

acquirer,

given the 50-plus year JV and the known synergies and complementariness of Xerox and its JV

partner (see supra pp. 10-11).

Plaintiffs'
Plaintiffs contention that the Board should have insisted on an all-cash deal with

Fujifilm and simply waited if one was not obtainable "in the near
term,"

is similarly speculative

and entitled to no weight. The record is clear that Fujifilm informed Xerox that a cash offer

would not be forthcoming, and the Board made the good faith decision to pursue an alternative

form of transaction that would be more attractive from a value proposition than the standalone

LRPs before the Board. In M&A transactions, timing is everything, and as revealed in Fujifilm's

internal documents, the Board acted wisely in not pursuing the path of waiting until Xerox's

stock price fell in order for Fujifilm to achieve a cheaper transaction. (see supra pp. 18-19).

Plaintiffs'
arguments concerning the Board's process and strategy find no support under

New York law, which did not require the Board to pursue any particular process (such as an

auction¹72),
auction'

contact some minimum number of potential counterparties, or hold out for the best

hypothetical deal. The Board's decisions are presumed proper under the business judgment rule

172
While negotiations of the Transaction were ongoing, the Board discussed and "explicitly decided not to . . .
canvass the market" or "run an auction" because "broadcast[ing]" the auction to potential acquirers "would not
enhance [Xerox's] ability to get the best deal." Ex. 122 (Reese Tr. 119:2-120:5). The Board had learned from
Lexmark's experience, which saw its sales slow down and had difficulty obtaining new contracts after it
became public that it was up for sale. Ex. 127 (Jacobson Tr. 268:18-269:22).
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so long as there is any rational basis for those decisions. Under New York law, "the applicable

standard, as to the merit of the underlying transaction, is not whether the directors came to a

perfect decision, but whether they came to a reasonable
one."

Levy Invs., Ltd. v. USI Holdings

Corp., No. 1011/07, 2007 WL 7321658, at *14 (N.Y. Sup. Ct. March 28, 2007). Here, the

reasonableness of the Board's decision in approving the Transaction has been confirmed by the

market, since no other bidder has emerged following the announcement of the Transaction,

despite the existence of a customary "fiduciary
out."

(3) Duty of Candor

Plaintiffs argue that Xerox and the Director Defendants have violated their fiduciary duty

of candor by making materially false and misleading public statements about the Transaction.

Not so. Plaintiffs are simply complaining that Xerox should have added superfluous detail or

characterized certain facts in a pejorative (and incorrect) fashion. Courts do not require such

disclosures. See Singh v. Schikan, 106 F. Supp.3d. 439, 448 (S.D.N.Y. 2015) ("Nor were

defendants'
disclosures deficient because they failed to characterize [the facts] in a certain way .

. . . [T]he law is clear that companies need not depict facts in a negative or pejorative light or

draw negative inferences to have made adequate disclosures."). For example, Plaintiffs

complain that "Xerox failed to disclose that while Fuji stated it could not do an all cash deal in

the 'near
term,'

it has never indicated that it would not consider one in the
future," Pls.'

Br. 26,

and that "The Annual Meeting Proxy falsely claims the Board seriously considered alternative

transactions, when, in fact, it intentionally engaged in a single-bidder sales process, making only

superficial contacts with other
suitors,"

id. 27. Even assuming
Plaintiffs'

quibbles had merit

which they do not-Xerox has not yet published a final proxy, or even scheduled a shareholder

vote on the Transaction, and any alleged misstatement or omission could be remedied by a
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supplemental disclosure rather than by deriving the shareholders of their right to vote on the

Transaction. See, e.g., In re Med. Action Indus., Inc., S'holders Litig., No. 64930-2014, 2014

WL 4809795, at *9 (N.Y. Sup. Ct. Sept. 19, 2014) (finding supplemental proxy detailing all

information necessary to inform
shareholders'

vote corrected any prior disclosure issues).

However, one aspect of
Plaintiffs'

duty of candor claim does warrant specific mention:

Plaintiffs claim that "Defendants misled Xerox shareholders with public presentations that state

that the Company's joint venture agreements with Fuji 'limit Xerox's strategic
flexibility.'" Pls.'

Br. 25. Plaintiffs assert that the statement is misleading because the JV agreements do not

preclude a transaction with third parties, and such a sale is feasible. Id. Thus Plaintiffs take a

diametrically opposite position to Plaintiff Deason, who argues in his two lawsuits that such a

sale is not feasible because of the alleged "lock
up"

in the JV agreements. But there is nothing

misleading about the Xerox
Defendants'
Defendants descriptions of those agreements. They limit flexibility,

but do not preclude a third party transaction-precisely the disclosure that has been made. For

that very reason the Board considered a potential transaction with HP, informed by a transaction

structure presented by Centerview that would not have run afoul of the restrictions in the JV

agreements.

(4) Entire Fairness

Finally, Plaintiffs argue that the Transaction should be evaluated under the entire fairness

standard. They are wrong. Entire fairness applies only when Plaintiffs can show that a majority

of the Board was interested or otherwise lacked independence. Orman v. Cullman, 794 A.2d 5,

23 (Del. Ch. 2002) (where plaintiff "is unable to plead facts demonstrating that a majority of a

board that approved the transaction in dispute was interested and/or lacked independence, the

entire fairness standard of review is not applied and the Court respects the business judgment of
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the board"). For all of the reasons already set forth, no such showing can be made here.

But even if the entire fairness standard (rather than the business judgment rule) did

apply, the Transaction would easily satisfy it. The entire fairness standard has two parts-fair

dealing and fair price. Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983) (noting that, in

a non-fraudulent transaction, "price may be the preponderant consideration outweighing other

features of the merger"). The fair dealing prong considers issues such as the timing of the

transaction, the deal structure, the matters disclosed to the directors, and how the transaction was

negotiated. Id. The fair price aspect relates to economic and financial considerations of the

proposed merger, "including all relevant factors: assets, market value, earnings, future

prospects, and any other elements that affect the intrinsic or inherent value of a company's

stock." ACP Master, Ltd. v. Sprint Corp., C.A. No. CV 8508-VCL, 2017 WL 3421142, at *18

(Del. Ch. July 21, 2017) (quoting Weinberger, 457 A.2d at 711).

Plaintiffs'
argument that the Transaction was not the product of fair dealing simply

rehashes
Plaintiffs'

unfounded arguments (discussed above) with respect to alleged breaches of

the Board's duty of loyalty and duty of care. They a fail for the same reasons. Indeed, the only

case that Plaintiffs cite to support their argument of unfair dealing is Mills Acquisition Co., 559

A.2d at 1261, the egregious case involving the outright manipulation of an auction by an

interested CEO and his hand-picked special committee that bears no resemblance to the facts of

this case

Plaintiffs'
arguments that the Transaction fails to deliver a fair price are equally

unavailing. Plaintiffs argue that the Transaction price is unfair because the Board "failed to

engage in a full and fair market check
process," Pls.'

Br. 32; but that is an argument about the

fairness of the process, not the price, and it is one that the record refutes. See supra pp. 30-31.
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The Board and its advisors took appropriate steps to assess interest as to both strategic and

financial acquirors, and determined that market interest in acquiring Xerox was very low, and

that any auction process would have had the counter-productive effect of informing Fuji that it

was the only interested buyer. See supra p. 31. Plaintiffs next take issue with three purported

flaws of Centerview's analyses of the Transaction value: (1) failure to account for a minority

discount, (2) overestimation of the value of post-Transaction synergies, and (3) failure to account

for the Transaction's dilutive effect.
Pls.'

Br. 32-36. As the evidence will reflect (as discussed

above, see supra pp. 10, 30 -3131 & nn.162), (1) any minority discount would be minimal,

captured by the range of transaction values considered, and more than made up for by increased

prospects for growth; (2) the synergies were thoroughly vetted and, if anything, conservative as

to the value to shareholders created; and (3) the dilutive effect of the transaction in the near term

was outweighed by long-term considerations. Centerview appropriately considered the relevant

aspects of the Transaction in arriving at its fairness opinion. Notably, Plaintiffs fail to cite a

single case in support of their fair price arguments.

The Transaction in fact offers significant value to shareholders. Shareholders receive a

$2.5 billion dividend (approximately $9.80 per share), which represents approximately 33% of

Xerox's unaffected share
price."3 '

Shareholders also receive a 49.9% stake in a "larger, more

competitive company with a more attractive financial
profile."

As explained above (see supra p.

30), Centerview's analysis shows that Xerox shareholders receive an implied day-one premium

to Xerox shareholder of 15% above the unaffected price and, once synergies are take into effect

(even at a conservative estimation), Xerox shareholders receive value in the Transaction

amounting to a 50% premium. And even this ignores the full "value creation or multiple

173 Ex. 141 (Mar. 7, 2018 Form DFAN14A).
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expansion opportunity over time resulting from the combined company's enhanced revenue

profile, global reach, scale and greater
competiveness."™

c) Plaintiffs Cannot Establish Imminent Risk of Irreparable Harm in the

Absence of an Injunction

Plaintiffs argue that permitting a shareholder vote on the Transaction necessarily will

cause irreparable harm because "shareholders will feel compelled to vote for the Transaction

because they believe there is no
alternative." Pls.'

Br. 42. Xerox shareholders are fully aware

that there are alternatives to the Transaction, as well as advocates for those alternatives. By

virtue of
Plaintiffs'

lawsuit and the joint statements made by Icahn and Deason, all Xerox

shareholders are fully informed of the views of Plaintiffs, Icahn, and Deason regarding the best

path forward for the Company. This independently moots any purported risk of irreparable harm

in connection with the shareholder vote on the Transaction. As explained in Levy Investments,

Ltd. v. USI Holdings Corp.:

Here, the stockholders have been given not just notice of, but virtually all of the

substance of, Plaintiff's claims. Stockholders have access not only to the nature

of
Plaintiffs'

claims but to the reasoning that lies behind them.

2007 WL 7321658, at *15 (denying injunction in part based on lack of irreparable harm).

Plaintiffs also contend that they face a risk of irreparable harm if the Transaction is

permitted to proceed, because they will "irrevocably lose the opportunity 'to receive a superior

control
premium,"

citing QVC Network, Inc. v. Paramount Commc'ns Inc., 635 A.2d 1245, 1273

n.50 (Del. Ch. 1993), aff'd, 637 A.2d 828 (Del. 1993).
Pls.'

Br. 43. But Paramount does not

apply where, as here, there is no rival bidder on the scene. As the court held in In re Netsmart

Techs., Inc. S'holders Litig., 924 A.2d 171 (Del. Ch. 2007):

In cases where the refusal to grant an injunction presents the possibility that a

Id.
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higher, pending, rival offer might go away forever, our courts have found a

possibility of irreparable harm. See, e.g., [Paramount]. In other cases when . . .

no rival bid is on the table, the denial of injunctive relief is often premised on the

imprudence of having the court enjoin the only deal on the table, when the

stockholders can make that decision for themselves. See, e.g., In re Toys
'R'
'R Us,

Inc. S'holder Litig., 877 A.2d 975, 1023 (Del. Ch. 2005) ("[T]he
("

bottom line is

that the public shareholders will have an opportunity [] to reject the merger if

they do not think the price is high enough in light of the Company's stand-alone

value and other options.").

924 A.2d at 208 & nn.116-17.

Finally, Plaintiffs argue that they will be irreparably harmed if shareholders vote on the

Transaction in advance of voting on directors, claiming that only by holding the director vote

first could there be an opportunity for "new directors to re-evaluate the situation and the

Company's
alternatives." Pls.'

Br. 43. Plaintiffs urge an unprecedented intrusion on corporate

governance. In the absence of any showing that the Board breached their fiduciary duties in

approving the Transaction (and Plaintiffs cannot make such a showing), there is no conceivable

basis for encroaching on the authority of this duly constituted Board to determine, consistent

with the governing by-laws and law, the sequence and timing of meetings. Plaintiffs have cited

no case in which a court has imposed such sequencing in similar circumstances.

d) Plaintiffs Cannot Establish a Balance of the Equities in Their Favor

As a matter of law, Plaintiffs cannot show that the equities weigh in their favor because

Plaintiffs have failed to prove that they will suffer irreparable injury in the absence of an

injunction. Lombard v. Station Sq. Inn Apartments Corp., 94 A.D.3d 717, 722 (N.Y. 2d Dep't

2012) ("Given
("

that the plaintiff . . . will not suffer any irreparable harm, . . . the equities do not

weigh in his favor."). Indeed, the balance of equities is decidedly in the Xerox
Defendants'

favor. See, e.g., Levy Invs., 2007 WL 7321658, at *16-17 (N.Y. Sup. Ct. March 28, 2007)

(finding balance of equities in defendant-corporations favor where disruption of shareholder vote
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would risk consummation of "the only available offer").
175

CONCLUSION

For the reasons set forth above, the Xerox Defendants respectfully request that the

Court deny
Plaintiffs'

motion for a preliminary injunction and grant the Xerox
Defendants'

motion to dismiss all claims asserted by Plaintiffs against the Xerox Defendants.
Defendants.'

Dated: New York, New York

April 17, 2018

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

By: /s/ Jay Cohen

Jay Cohen

Claudia Hammerman

Daniel J. Toal

Jaren Janghorbani

1285 Avenue of the Americas

New York, NY 10019-6064

Telephone: (212) 373-3000

Fax: (212) 797-3990

jaycohen@paulweiss.com

chammerman@paulweiss.com

dtoal@paulweiss.com

jjanghorbani@paulweiss.com

Attorneys for Xerox Defendants

175 For all the reasons stated above, and because Deason cannot allege, let alone prove, facts sufficient to overcome
the presumption of good faith afforded to directors by the business judgment rule Under New York law,
dismissal is appropriate here under the business judgment rule, which "bars judicial inquiry into actions of
corporate directors taken in good faith and in the exercise of honest judgment in the lawful and legitimate
furtherance of corporate purposes." Auerbach v. Bennett, 47 N.Y.2d 619, 629 (1979); Lippe v. Bairnco Corp.,
230 B.R. 906, 917 n.6 (S.D.N.Y. 1999) (applying New York law and dismissing breach of fiduciary duty claims
for failure to rebut the business judgment rule).

176 The only additional claims asserted by the Plaintiffs are claims asserted against Fujifilm for aiding and abetting
fiduciary breach. Because Plaintiffs fail to state claims for fiduciary breach against the Xerox Defendants,
Plaintiffs'

aiding and abetting claims against Fujifilm necessarily fail as well, and the Plaintiffs' claims should
be dismissed in their entirety. See, e.g., Oppman v. IRMC Holdings, Inc., No. 600929/2006, 2007 WL 151355,
at *9 (N.Y. Sup. Ct. Jan. 23, 2007) ("Where,

(" as here, Plaintiffs cannot state an underlying claim for breach of

fiduciary duty, their claim for aiding and abetting a breach of fiduciary duty also warrants dismissal.").
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