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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

Defendants-Appellants Behr Dayton Thermal Products, LLC, and Behr 

America, Inc. (collectively, “Behr”), Chrysler LLC, now known as Old Carco LLC 

(“Old Carco”), and Aramark Uniform & Career Apparel, LLC1 (“Aramark”) 

(collectively, “Defendants”) respectfully request oral argument in this case in order 

to emphasize and clarify their arguments and answer any questions this Court may 

have after briefing. In granting Defendants permission to pursue this interlocutory 

appeal, this Court noted that the appeal “involves novel issues of first impression” 

and that “a ruling on these issues would be relevant to class litigation in general.” 

See In re Behr Dayton Thermal Prods., LLC, Nos. 17-0304/17-0305, slip op. at 2 

(6th Cir. June 22, 2017). Specifically, this appeal addresses the interaction between 

the predominance and superiority requirements of subdivision (b)(3) of Rule 23 of 

the Federal Rules of Civil Procedure and the certification of an issues class under 

subdivision (c)(4) of the same rule. This Court’s past decisions have not addressed 

in detail how these provisions interact. Furthermore, the district court’s ruling is a 

departure from the treatment of this interaction by this Court’s sister circuits and 

other district courts within this Circuit, with important implications for both class 

litigation in general and the Seventh Amendment. Defendants believe oral 

argument would be useful to allow the parties to address these issues thoroughly.

1 Aramark is misnamed in the official caption. The correct name is used herein. 
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STATEMENT OF JURISDICTION 

The district court exercised diversity jurisdiction over this action pursuant to 

the Class Action Fairness Act, 28 U.S.C. § 1332(d)(2), because (1) at least one 

member of the putative class is a citizen of a State different from one of the 

Defendants; (2) the amount in controversy exceeds $5,000,000; (3) there are more 

than 100 members of the putative class; and (4) no statutory exception applies. 

(Class Certification Decision, RE 274, Page ID # 9720 n.2; see Notice of Removal, 

RE 1, Page ID ## 5-8; Third Master Amended Class Action Complaint and Jury 

Demand, RE 242, Page ID # 7086.) 

This Court has jurisdiction pursuant to Rule 23(f) of the Federal Rules of 

Civil Procedure, as enabled by 28 U.S.C. § 1292(e), which allows for discretionary 

appeals of orders granting or denying class-action certification. 28 U.S.C. 

§ 1292(e); Fed. R. Civ. P. 23(f). On March 20, 2017, the district court entered an 

order granting in part and denying in part Plaintiffs’ motion for class certification. 

(Class Certification Decision, RE 274, Page ID # 9756.) Pursuant to Rule 23(f) as 

well as Rule 5 of the Federal Rules of Appellate Procedure, Defendants timely 

filed a joint petition to appeal on April 3, 2017, within fourteen days after the 

district court’s decision, which was docketed in this Court as No. 17-304. See Fed. 

R. Civ. P. 23(f); Fed. R. App. P. 5(a)(2). This Court granted Defendants’ petition 

(and denied Plaintiffs’ cross-petition, docketed as No. 17-305), on June 22, 2017. 
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Although this is not an appeal from a final order or judgment, this Court has 

jurisdiction to review the district court’s interlocutory order deciding Plaintiffs’ 

motion for class certification pursuant to Rule 23(f) and this Court’s order entered 

June 22, 2017, allowing this appeal. See 28 U.S.C. § 1292(e); Fed. R. Civ. P. 23(f). 

STATEMENT OF ISSUES 

1. Can a district court certify issues for class treatment under Rule 

23(c)(4) of the Federal Rules of Civil Procedure after finding that the requirements 

of Rule 23(b)(3) cannot be satisfied as to those very same issues because 

individualized questions overwhelmingly predominate over questions common to 

putative class members? 

2. Can a district court certify issues for class treatment under Rule 

23(c)(4) without rigorously analyzing the superiority requirements of Rule 

23(b)(3)? 

3. Can, in a class action proceeding, discrete issues comprising only a 

few of the elements needed to establish liability for a cause of action be certified 

and thus afforded class treatment under Rule 23(c)(4)? 

4. Can a district court, consistent with the Rules Enabling Act and the 

Seventh Amendment’s guarantee of the right to a jury trial and prohibition against 

the reexamination of issues tried to a jury, certify certain discrete issues for a class-

action jury trial under Rule 23(c)(4), but relegate the trial and determination of 
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related, uncertified fact issues to subsequent proceedings held before a special 

master or other separate and distinct trier of fact? 

STATEMENT OF THE CASE 

This is an interlocutory appeal of a class certification decision in a lawsuit 

raising claims based on alleged groundwater contamination. The district court 

denied certification of a liability-only class under Rule 23(b)(3) based on its 

finding that common issues do not predominate over individualized issues. The 

court, however, then certified seven individual issues for class adjudication under 

Rule 23(c)(4). (Class Certification Decision, RE 274, Page ID ## 9749, 9753-54.) 

Pursuant to Rule 23(f), Defendants petitioned this Court for permission to 

appeal the certification of the Rule 23(c)(4) issues class. Plaintiffs-Appellees Terry 

Martin, Linda Russell, Nancy Smith, and Deborah Needham (“Plaintiffs”) cross-

petitioned for permission to appeal the denial of certification for their proposed 

liability-only Rule 23(b)(3) class. Finding that Defendants “established a 

likelihood of success” on appeal, this Court granted Defendants’ petition and 

denied Plaintiffs’ cross-petition. See In re Behr Dayton Thermal Prods., LLC, Nos. 

17-0304/17-0305 (6th Cir. June 22, 2017). The scope of this appeal is thus limited 

to review of the district court’s certification of an issues class under Rule 23(c)(4). 
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Plaintiffs’ Factual Allegations

Plaintiffs allege that the groundwater below their residences in the McCook 

Field neighborhood of Dayton, Ohio, is contaminated with various volatile organic 

compounds (“VOCs”). (Class Certification Decision, RE 274, Page ID # 9719.) 

They attribute this alleged contamination to chemicals they claim were released by 

Old Carco and Aramark at nearby commercial properties. (Id.) Behr purchased the 

Old Carco property in 2002. (Id.) 

The Chrysler-Behr facility is located just north of the Aramark facility. (Id.) 

Plaintiffs claim VOCs migrated off the Chrysler-Behr and Aramark facilities and 

into the groundwater under their homes. (Id.) Two separate plumes of 

contaminated groundwater allegedly converge in an area south of the Aramark 

facility. (Id.) Plaintiffs allege that Defendants have known about the contamination 

for many years, but failed to take steps to abate it or to notify McCook Field 

residents about it. (Id.) 

Plaintiffs contend that vapors from the contaminated groundwater have risen 

from the groundwater to the surface, and into some of the homes and other 

buildings located in McCook Field. (Id. at 9720.) Approximately 530 properties 

are located in the areas allegedly affected by the plumes. (Id.) Of the properties 

already tested for vapor intrusion, only about half had contamination levels that 

exceeded acceptable screening levels. (Id.) Nevertheless, Plaintiffs claim that all of 
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the properties are at risk for vapor intrusion. (Id.) A soil vapor extraction system 

has been installed, and vapor mitigation systems have been installed in some of the 

buildings. (Id.) Plaintiffs claim the alleged contamination has reduced the value 

and limited their full use and enjoyment of their properties. (Id. at 9720-21.) 

Procedural History 

This case was removed from Ohio state court in 2008. (Notice of Removal, 

RE 1, Page ID #1.) Plaintiffs’ operative complaint raises claims for (1) trespass, (2) 

private nuisance, (3) unjust enrichment, (4) strict liability, (5) negligence, (6) 

negligence per se, (7) battery, (8) intentional fraudulent concealment, (9) 

constructive fraud (negligent fraudulent concealment), (10) negligent 

misrepresentation, and (11) civil conspiracy (against only Old Carco and Behr). 

(Third Master Amended Class Action Complaint and Jury Demand, RE 242, Page 

ID ## 7103-26.)  

Pursuant to Rule 23(b)(3), Plaintiffs sought class certification on the issue of 

liability only (and not damages) on their claims for private nuisance, unjust 

enrichment, strict liability, negligence, and negligence per se. (Amended Renewed 

Motion for Class Certification, RE 254-1, Page ID # 7377.2) Plaintiffs sought 

2 Plaintiffs intend to pursue their other claims individually after the conclusion of 
any class adjudication. (Class Certification Decision, RE 274, Page ID # 9722 n.4.) 
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certification of two liability-only Rule 23(b)(3) classes defined, subject to certain 

exceptions, as follows: 

Chrysler-Behr Class: All persons who on or after April 1, 2006 owned 
property located within the Chrysler-Behr Class Area, which is 
geographically depicted by the yellow shaded area on Exhibit 4. 

Chrysler-Behr-Aramark Class: All persons who on or after April 1, 
2006 owned property located within the Chrysler-Behr-Aramark Class 
Area, which is geographically depicted by the red shaded area on 
Exhibit 4. 

(Id., RE 254, Page ID # 7358, RE 254-5, Page ID # 7416.) Plaintiffs attribute the 

alleged contamination in the Chrysler-Behr Class Area only to the Chrysler-Behr 

facility, while they allege the Chrysler-Behr-Aramark Class Area corresponds to 

commingled plumes from both the Chrysler-Behr and Aramark facilities. (Id., RE 

254-1, Page ID # 7376.) 

In the alternative to their request for certification of the liability-only classes 

defined above under Rule 23(b)(3), Plaintiffs sought certification of seven issues 

for class adjudication under Rule 23(c)(4): 

1. Each Defendant’s role in creating the contamination within their 
respective Plumes, including their historical operations, disposal 
practices, and chemical usage; 

2. Whether or not it was foreseeable to [Old Carco] and Aramark that 
their improper handling and disposal of [trichloroethylene] and/or 
[tetrachloroethylene] could cause the Behr-DTP and Aramark 
Plumes, respectively, and subsequent injuries; 

3. Whether [Old Carco], Behr, and/or Aramark engaged in 
abnormally dangerous activities for which they are strictly liable; 
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4. Whether contamination from the Chrysler-Behr Facility underlies 
the Chrysler-Behr and Chrysler-Behr-Aramark Class Areas; 

5. Whether contamination from the Aramark Facility underlies the 
Chrysler-Behr-Aramark Class Area; 

6. Whether [Old Carco] and/or Aramark’s contamination, and all 
three Defendants’ inaction, caused class members to incur the 
potential for vapor intrusion; and 

7. Whether Defendants negligently failed to investigate and 
remediate the contamination at and flowing from their respective 
Facilities. 

(Id. at 7405.) 

Class Certification Ruling

The district court spent the bulk of its class-certification opinion analyzing 

whether Plaintiffs’ proposed liability-only Chrysler-Behr and Chrysler-Behr-

Aramark Classes could be certified under Rule 23(b)(3).3 (Class Certification 

Decision, RE 274, Page ID ## 9723-49.) The court first found that the proposed 

class definitions were sufficiently definite, the proposed classes were ascertainable, 

and that the Rule 23(a) factors of numerosity, commonality, typicality, and 

adequacy were satisfied. (Id. at 9724-36.) The court next addressed the Rule 

3 Plaintiffs conceded that the quantum of damages would need to be addressed on 
an individual basis, and therefore sought certification of the proposed classes “as to 
liability only.” (Id. at 9722.) 
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23(b)(3) requirements of predominance and superiority, however, and concluded 

that certification under Rule 23(b)(3) was inappropriate.4 (Id. at 9736-49.) 

The court reasoned that because both “fact-of-injury and proximate cause 

are elements of liability rather than damages,” resolving the questions that 

Plaintiffs contended were “common” to the classes still would “not resolve the 

question of Defendants’ liability either to the class as a whole or to any individual 

therein.” (Id. at 9738.) As to injury-in-fact, the court noted that Ohio law treats it as 

a component of liability, not damages. (Id. at 9739.) Under Ohio law, Plaintiffs 

cannot recover stigma damages based on a public perception that their properties 

were contaminated. Rather, to establish liability, “each plaintiff must prove actual

injury,” which “involves a property-by-property inquiry.” (Id.) “The risk of vapor 

intrusion, no matter how great, is not enough. Plaintiffs cannot establish a class-

wide injury-in-fact, because many of the homes have tested negative for vapor 

intrusion.” (Id. at 9741 (footnote omitted).) The court concluded that the fact that 

4 Plaintiffs sought review in this Court of the district court’s refusal to certify their 
proposed Rule 23(b)(3) classes in their Rule 23(f) cross-petition. This Court denied 
the cross-petition because the district court identified elements of the proposed 
classes “that were subject to individualized proof” and the mere presence of “other 
issues subject to common proof does not, standing alone, establish predominance” 
or an abuse of discretion. See In re Behr Dayton Thermal Prods., LLC, Nos. 17-
0304/17-0305, slip op. at 2-3 (6th Cir. June 22, 2017). The district court’s decision 
denying certification of Plaintiffs’ proposed Rule 23(b)(3) classes is therefore 
outside the scope of this appeal. 
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“each class member must rely on highly individualized proofs” to prove actual 

injury “weighs heavily against class certification.” (Id.) As to proximate cause, the 

court found that the dispute between the parties’ experts regarding the geographical 

boundaries of the plumes “serve[s] to highlight the individualized nature of the 

proximate cause inquiry.” (Id. at 9742.) 

After reviewing pertinent Rule 23(b)(3) precedent, and finding the case law 

was consistent with its conclusions about the individualized nature of the fact-of-

injury and proximate cause inquiries, (id. at 9742-48), the court concluded “that 

Plaintiffs have failed to satisfy the predominance requirement of Rule 23(b)(3). 

Highly individualized issues concerning fact-of-injury and causation overwhelm 

the few questions that are common to the class.” (Id. at 9749 (emphasis added).) 

The court then denied certification of the proposed classes and declined to 

analyze the additional Rule 23(b)(3) requirement of superiority in light of its 

predominance analysis. (Id.) “Having determined that Plaintiffs have failed to 

satisfy the predominance requirement, the Court need not address the superiority 

requirement.” (Id.)  

Next, the court turned to Plaintiffs’ alternative request for certification of a 

class on several, more specific liability-related issues under Rule 23(c)(4). (Id. at 

9749-56.) Addressing the very same allegedly common issues that the court found 

would be “overwhelm[ed]” by individualized issues under Rule 23(b)(3)’s 
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predominance requirement, the court certified an issues class under Rule 23(c)(4). 

(Compare id. at 9729, with id. at 9750-51.) Indeed, the court explicitly certified the 

“issues” class in spite of a lack of predominance, stating that the seven listed issues 

were “suitable for class treatment” under Rule 23(c)(4) “even though Plaintiffs 

have failed to satisfy the predominance requirement of Rule 23(b)(3).” (Id. at 9753 

(emphasis added).) Instead, the court rested its certification of the issues class on 

the proposition that predominance was not necessary to certify a class under Rule 

23(c)(4), based on its reading of cases on one side of a circuit split on the 

requirements for Rule 23(c)(4) certification. (Id. at 9751-53.) The court also failed 

to address altogether the issue of superiority—whether class action is superior to 

other available methods for fairly and efficiently adjudicating the controversy. (Id.

at 9749-56.) 

Finally, after sustaining the request for certification of an issues class, the 

court addressed the practicalities of how the case would be tried. It stated that 

“[o]nce a jury answers” the certified issues “and determines the geographical 

boundaries of the two plumes of contamination, the Court will establish procedures 

by which the remaining individualized issues concerning fact-of-injury, proximate 

causation, and extent of damages can be resolved.” (Id. at 9754.) The court stated 

that it was “inclined to appoint a Special Master to complete these tasks.” (Id.) The 

court suggested that individual determinations of injury-in-fact could “easily be 
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proven” to the Special Master “through test results showing that the property in 

question has contamination levels that exceed acceptable screening levels.” (Id.) 

“Proximate causation issues,” meanwhile, would “largely be resolved by the jury’s 

answers to the [certified] questions.” (Id. (emphasis added).) The Special Master 

(or other subsequent factfinder), however, would be left to decide any 

individualized proximate cause issues—including individualized defenses “such as 

a claim that household cleaners had more than a de minimis effect on 

contamination levels inside a particular property.” (Id. at 9755.) The court 

contended that the Special Master (or other subsequent factfinder) could resolve 

such issues “without having to reconsider the jury’s findings concerning the cause 

of the groundwater contamination,” thus not running afoul of the Seventh 

Amendment’s Reexamination Clause. (Id. at 9756.) 

SUMMARY OF THE ARGUMENT 

The district court’s certification of an issues class should be reversed 

because it departed from well-established class action precedent and procedure. In 

doing so, the decision undercut the fundamental justifications for class-action 

litigation and threatened to undermine the protections of the Seventh Amendment. 

First, the court strayed sharply from either side of the circuit split on how to 

address the predominance requirement when considering certification of a Rule 

23(c)(4) issues class by certifying a class on issues which the court found “failed to 
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satisfy the predominance requirement” altogether. (Class Certification Decision, 

RE 274, Page ID # 9753.) Second, the court failed to meet its obligation to 

rigorously analyze the relevant Rule 23 factors by certifying an issues class 

without addressing the superiority requirements of Rule 23(b)(3) at all. Third, the 

issues certified by the court are unsuitable for class adjudication because they are 

mere subcomponents of the issue of liability for some of Plaintiffs’ claims. 

Certification of such narrow issues for class adjudication departs from the purpose 

of Rule 23(c)(4) and the relevant case law on issues classes. Finally, because the 

few narrow, common issues certified for class adjudication are inextricably 

entangled with the individualized issues that the court found “overwhelm[ed]” 

them, the court’s certification implicates the Rules Enabling Act and the Seventh 

Amendment. The district court’s proposed plan for adjudicating the class issues 

and individual issues not only demonstrates that class treatment will be 

unmanageable and will not materially advance the litigation, but also infringes 

upon Defendants’ rights to a jury trial and all but ensures that a subsequent trier of 

fact will reexamine issues previously decided by the class-action jury. For these 

reasons, this Court should reverse the decision certifying the issues class outright 

and remand with instructions for the district court to deny the request for class 

certification in toto, allowing the case to proceed only on a non-class basis. 
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ARGUMENT 

The district court’s certification of an issues class under Rule 23(c)(4) 

should be reversed because, as discussed in greater detail below, (1) the court 

contradicted its own predominance analysis; (2) the court did not conduct a 

superiority analysis at all; (3) the issues certified are unsuitable for class 

adjudication because they are mere subcomponents of the issue of liability and are 

entangled with other individualized liability issues; and (4) the court’s class action 

plan runs afoul of the Rules Enabling Act and the Seventh Amendment. 

Standard of Review 

This Court generally reviews the certification of a class action for an abuse 

of discretion. Pipefitters Local 636 Ins. Fund v. Blue Cross Blue Shield of Mich., 

654 F.3d 618, 630 (6th Cir. 2011). “An abuse of discretion occurs ‘when the 

district court relies on erroneous findings of fact, applies the wrong legal standard, 

misapplies the correct legal standard when reaching a conclusion, or makes a clear 

error of judgment.’” Id. (quoting Reeb v. Ohio Dep’t of Rehab. & Corr., 435 F.3d 

639, 644 (6th Cir. 2006)).5

5 Although application of the wrong legal standard is often included among the 
grounds that constitute an abuse of discretion, some cases indicate that less 
deference should be accorded to a class-certification decision—like the one here—
that fails to follow the appropriate legal standard. See Pilgrim v. Universal Health 
Card, LLC, 660 F.3d 943, 946 (6th Cir. 2011) (“A district court’s class-
certification decision calls for an exercise of judgment; its use of the proper legal 
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Although a district court has discretion to determine whether a class should 

be certified, it “may not certify any class without ‘rigorous analysis’ of the 

requirements of Rule 23.” Sprague v. Gen. Motors Corp., 133 F.3d 388, 397 (6th 

Cir. 1998) (quoting Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 161 (1982)). 

“The ‘rigorous analysis’ requirement is critical because it ensures that each of the 

prerequisites for certification have actually been satisfied.” Pipefitters, 654 F.3d at 

629. This requirement is rooted in the fact that class actions are “an exception to 

the usual rule that litigation is conducted by and on behalf of the individual named 

parties only.” Sandusky Wellness Ctr., LLC v. ASD Specialty Healthcare, Inc., 863 

F.3d 460, 466 (6th Cir. 2017) (internal quotation marks omitted) (quoting Wal-

Mart Stores, Inc. v. Dukes, 564 U.S. 338, 348 (2011)). This raises the stakes of 

class actions, and “[b]ecause the stakes are so high,” this Court has “remind[ed] 

district judges that both Supreme Court and Sixth Circuit precedent require close 

adherence to the strictures of Rule 23.” In re Am. Med. Sys., Inc., 75 F.3d 1069, 

1089-90 (6th Cir. 1996) (citations omitted); see also Pipefitters, 654 F.3d at 630 

(noting that “particular care” must be given to class certification decisions because 

of “the huge amount of judicial resources expended by class actions”).

framework does not. So long as the district court applies the correct framework, we 
review its decision for an abuse of discretion.”); see also Davis v. Cintas Corp., 
717 F.3d 476, 484 (6th Cir. 2013) (noting that a class-certification decision can be 
reversed “if the district court abused its discretion or applied an erroneous legal 
standard” (emphasis added)). 
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I. The district court misread the circuit split on Rule 23(c)(4) and erred by 
certifying an issues class despite finding the few issues common to 
potential class members were overwhelmed by individualized issues. 

The district court certified the issues class based on a misreading of the 

circuit split on the interplay between Rule 23(b)(3)’s predominance requirement 

and issues certification under Rule 23(c)(4). While the court purported to embrace 

the “broad” issue-specific predominance analysis that has been adopted by the 

Second and Ninth Circuits, it actually went much further afield. The court not only 

certified an issues class without even a minimal finding of issue-specific 

predominance—as required by the courts on the “broad” side of the split—it did so 

in the face of an explicit finding that on the very issues certified, “Plaintiffs have 

failed to satisfy the predominance requirement of Rule 23(b)(3).” (Class 

Certification Decision, RE 274, Page ID # 9753.) Because, as the district court 

found, individual issues related to liability predominate the few liability issues 

common to the would-be class, the certification of the issues class should be 

reversed outright. At a minimum, the decision should be reversed and remanded 

for a rigorous analysis of predominance and superiority under Rule 23(b)(3). 

A. Courts are split on how to apply the predominance requirement 
to issues classes, not on whether the requirement applies at all. 

The district court’s decision was based on a fundamental misunderstanding 

of the interaction between the requirements of Rule 23(b)(3) and certification of an 
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issues class under Rule 23(c)(4). This misunderstanding resulted in reasoning and a 

certification decision that stand far outside any federal precedent in this area.  

Rule 23(b) provides for three different types of class actions. See Fed. R. 

Civ. P. 23(b)(1)-(3). The third type, under subdivision (b)(3), allows a class to be 

certified if—in addition to meeting the Rule 23(a) requirements of numerosity, 

commonality, typicality, and adequacy—“the court finds that the questions of law 

or fact common to class members predominate over any questions affecting only 

individual members, and that a class action is superior to other available methods 

for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3) 

(emphasis added).6 These requirements are “designed to achieve economies of 

time, effort, and expense, and promote . . . uniformity of decision as to persons 

similarly situated, without sacrificing procedural fairness or bringing about other 

undesirable results.” Pipefitters, 654 F.3d at 630 (internal quotation marks omitted) 

(quoting Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 615 (1997)). 

Rule 23(b)(3)’s predominance requirement is similar to subdivision (a)(2)’s 

commonality requirement “in that both require that common questions exist, but 

subdivision (b)(3) contains the more stringent requirement that common issues 

‘predominate’ over individual issues.” Am. Med. Sys., 75 F.3d at 1084. “In 

6 Rule 23(b)(3) also provides a nonexclusive list of factors pertinent to the question 
of manageability of a class action, primarily relevant to the superiority analysis. Id.
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discerning whether a putative class meets the predominance inquiry, courts are to 

assess the legal or factual questions that qualify each class member’s case as a 

genuine controversy, and assess whether those questions are subject to generalized 

proof, and thus applicable to the class as a whole.” Sandusky, 863 F.3d at 468 

(citations and internal quotation marks omitted). 

 Rule 23(c) establishes a number of procedural requirements and tools for 

class actions. See Fed. R. Civ. P. 23(c). Rule 23(c)(4)—labeled, “Particular 

Issues”—provides that, “[w]hen appropriate, an action may be brought or 

maintained as a class action with respect to particular issues.” Id. This Court has 

recognized Rule 23(c)(4) as a procedural mechanism that can be used, for example, 

to certify a liability-only class and “reserve[] all issues concerning damages for 

individual determination.” In re Whirlpool Corp. Front-Loading Washer Prods. 

Liab. Litig., 722 F.3d 838, 860 (6th Cir. 2013).7

As the district court recognized, a circuit split has emerged on the 

relationship between Rule 23(b)(3)’s predominance requirement and issue 

certification under Rule 23(c)(4), and this Court has not yet weighed in on the 

issue. See Randleman v. Fid. Nat’l Title Ins. Co., 646 F.3d 347, 356 (6th Cir. 2011) 

7 Indeed, in this way, Plaintiffs’ primary request in the district court for 
certification of a liability-only class on five of their eleven claims actually was 
itself a request for an issues class under Rule 23(c)(4), which the district court 
correctly denied based on a lack of predominance. 
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(recognizing circuit split but declining to take position on disputed issue because it 

was not dispositive). Contrary to the district court’s reading of these cases, 

however, courts on both sides of the split agree that an issues class certified under 

Rule 23(c)(4) must satisfy the predominance requirement. The disagreement is 

over how the predominance requirement is applied. “The contested inquiry can be 

succinctly framed as follows: Need common questions predominate over 

individual[] ones merely in the specific issues that are certified, or need the 

common questions predominate in the entire cause of action?” William B. 

Rubenstein, Newberg on Class Actions § 4.91 (5th ed., June 2017 update). “The 

former and latter positions are generally characterized as the ‘broad’ and ‘narrow’ 

views, respectively on issue certification.” Id.; see also 1 Joseph M. McLaughlin, 

McLaughlin on Class Actions § 4:43 (13th ed., Oct. 2016 update). 

The Fifth Circuit has most prominently adopted the “narrow” view. In 

Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996), the trial court 

organized the issues relevant to the plaintiffs’ proposed Rule 23(b)(3) class into 

four categories: “(1) core liability; (2) injury-in-fact, proximate cause, reliance and 

affirmative defenses; (3) compensatory damages; and (4) punitive damages.” Id. at 

739. The court “then analyzed each category to determine whether it met the 

predominance and superiority requirements,” and, pursuant to Rule 23(c)(4), 

certified classes only on the core liability and punitive damages issues. Id.
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The Fifth Circuit reversed, finding the trial court abused its discretion in a 

number of ways. On the issue of predominance, the court noted that “[s]evering the 

defendants’ conduct” from individualized issues such as reliance could “not save 

the class action” because a “court cannot manufacture predominance through the 

nimble use of subdivision (c)(4).” Id. at 745 n.21. “The proper interpretation of the 

interaction between subdivisions (b)(3) and (c)(4) is that a cause of action, as a 

whole, must satisfy the predominance requirement of (b)(3) and that (c)(4) is a 

housekeeping rule that allows courts to sever the common issues for a class trial.” 

Id. The Castano court warned that reading Rule 23(c)(4) “as allowing a court to 

sever issues until the remaining common issue predominates over the remaining 

individual issues would eviscerate the predominance requirement” and would 

result in “automatic certification in every case where there is a common issue.” Id.

Notably, a number of district court decisions within this Circuit have followed 

Castano’s approach in considering Rule 23(c)(4) issues classes. See, e.g., Taylor v. 

CSX Transp., Inc., 264 F.R.D. 281, 296 (N.D. Ohio 2007); In re Welding Fume 

Prods. Liab. Litig., 245 F.R.D. 279, 312 (N.D. Ohio 2007); see also Laura J. 

Hines, Challenging the Issue Class Action End-Run, 52 Emory L.J. 709 (2003) 

(arguing that the “narrow” view is the proper interpretation of Rule 23). 

The Second and Ninth Circuits, in contrast, have embraced the “broad” view 

of the predominance requirement, allowing certification of an issues class so long 
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as common questions predominate within the specific issues certified, even if 

common questions do not predominate across the cause of action as a whole. See

In re Nassau Cty. Strip Search Cases, 461 F.3d 219, 225 (2d Cir. 2006); Valentino 

v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996); see also Jon Romberg, 

Half a Loaf is Predominant and Superior to None: Class Certification of 

Particular Issues Under Rule 23(c)(4)(A), 2002 Utah L. Rev. 249 (2002) 

(advocating for the “broad” view).8

But even under this “broad” view of issues-class certification under 

subdivision (c)(4), predominance is still required. The circuit split is not a dispute 

over whether or not a Rule 23(c)(4) issues class must meet Rule 23(b)(3)’s 

predominance requirement; it is a dispute over how that requirement should be 

applied to proposed issues classes. See Gunnells, 348 F.3d at 444 (“[T]here is a 

circuit conflict as to whether predominance must be shown with respect to an 

entire cause of action, or merely with respect to a specific issue, in order to invoke 

(c)(4).”); Rubenstein, supra, § 4.91. 

8 In Gunnells v. Healthplan Services, Inc., the Fourth Circuit seemed to embrace 
the “broad” view but, referring to the circuit split, stated that it had “no need to 
enter that fray” because it found that common issues predominated over the 
plaintiffs’ cause of action as a whole, thus satisfying the predominance 
requirement even under the narrow view. 348 F.3d 417, 444-45 (4th Cir. 2003). 
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Indeed, in Randleman, while this Court declined to weigh in on one side of 

the split or the other, it correctly recognized the boundaries of the dispute. See 

Randleman, 646 F.3d at 356. There, in the face of a district court ruling that 

common questions did not predominate over individual questions, the plaintiffs 

sought to bifurcate the case into “class-wide issues” and individualized issues and 

divide the proposed class into subclasses. Id. at 355. This Court noted that some 

circuits had “adopted [the] view . . . that creative subclassing and bifurcation 

procedures cannot be used to remedy a lack of predominance,” id. at 356 (citing, 

inter alia, Castano, 84 F.3d at 745 & n.20), while other circuits “see no such 

barrier and allow subclassing as long as common issues predominate over the 

subclasses,” id. (emphasis added) (citing, inter alia, Nassau Cty., 461 F.3d at 226). 

In so doing, this Court recognized that even those courts that have adopted the 

“broad” view still require a finding that common questions predominate over 

individualized questions within the issues that are being certified.9

In Randleman, this Court ultimately declined to “weigh[] in on this issue” 

because it found that “even under the [plaintiffs’] proposed subclassing plan, 

9 The Third, Eighth, and Eleventh Circuits also have acknowledged the split, but 
declined to adopt either view. See Gates v. Rohm & Haas Co., 655 F.3d 255, 272-
73 (3d Cir. 2011); Borrero v. United Healthcare of N.Y., Inc., 610 F.3d 1296, 1310 
n.5 (11th Cir. 2010); Hohider v. United Parcel Serv., Inc., 574 F.3d 169, 200 n.25 
(3d Cir. 2009); In re St. Jude Med., Inc., 522 F.3d 836, 841 (8th Cir. 2008). 
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common issues still do not predominate.” Id. (emphasis added). In other words, 

even if the “broad” view of issues-class certification were correct, common 

questions did not predominate over individualized questions within the bifurcated 

issues that the plaintiffs sought to certify. See id. at 355-56. 

The same is clearly true here as well. Indeed, the district court conducted a 

rigorous analysis of the predominance requirement limited to the issue of liability, 

and correctly found that the “common” questions that it subsequently certified 

under Rule 23(c)(4) were “overwhelm[ed]” by individualized issues such as injury-

in-fact and proximate cause. (Class Certification Decision, RE 274, Page ID ## 

9736-49.) In its analysis of the proposed Rule 23(b)(3) liability-only classes, the 

district court essentially conducted a predominance analysis under the “broad” 

view and found that common issues do not predominate. 

Accordingly, as in Randleman, this Court need not stake out a position on 

either side of the circuit split in order to resolve this appeal. To the extent it reaches 

the issue, however, this Court should adopt the “narrow” view. As discussed in 

more detail below, see infra Argument III, the certification order in this case 

illustrates exactly what the Castano court warned against and what the “broad” 

view impermissibly permits: evisceration of the predominance requirement by 

“allowing a court to sever issues until the remaining common issue predominates 

over the remaining individual issues.” Castano, 84 F.3d at 745 n.21; see also 
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Taylor, 264 F.R.D. at 296-97 (same). Allowing a court to refine the certifiable 

issues more narrowly and more narrowly until predominance can be manufactured 

upends the balance between efficiency and fairness which stands at the heart of the 

predominance requirement and the class-action procedure as a whole. Moreover, as 

the certification order in this case also illustrates, the “broad” view invites district 

courts to define issues so narrowly that issues will be certified that are “not 

‘carve[d] at the joint,’ creating a likelihood that the topics addressed at the [class-

action] trial would necessarily be reexamined by a different [factfinder] at [a] 

second trial.” Welding Fume, 245 F.R.D. at 313 (quoting In re Rhone-Poulenc 

Rorer, Inc., 51 F.3d 1293, 1302 (7th Cir. 1995)). This risks issues classes being 

certified that run afoul of the Rules Enabling Act and the Seventh Amendment’s 

Reexamination Clause. See infra Argument IV. 

If the Court chooses to weigh in on the circuit split, it should adopt the 

“narrow” view, but even under the “broad” view, the district court’s analysis was 

an abuse of discretion because it ignored the predominance requirement altogether 

and contradicted its own earlier finding that common issues did not predominate. 

B. The district court’s order departed from all known precedent by 
eliminating the predominance requirement altogether. 

Although the district court purported to follow the cases adopting the 

“broad” view, it misinterpreted these cases as allowing for certification of an issues 

class without any showing of predominance. (Class Certification Decision, RE 
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274, Page ID # 9753.) In the very sentence in which it identified the seven issues 

as “suitable for class treatment under Rule 23(c)(4),” the district court explicitly 

stated that “Plaintiffs have failed to satisfy the predominance requirement of Rule 

23(b)(3).” (Id. (emphasis added).) Indeed, when the court actually conducted a 

“rigorous analysis” of the predominance requirement in its discussion of Plaintiffs’ 

requested Rule 23(b)(3) classes, (id. at 9736-49), it came to an unambiguous 

conclusion that eliminates any possibility that the common issues identified by 

Plaintiffs could be certified under Rule 23(c)(4): “Highly individualized issues 

concerning fact-of-injury and causation overwhelm the few questions that are 

common to the class.” (Id. at 9749 (emphasis added).) The district court’s 

certification departs from all known precedent on the interaction between the 

predominance requirement and Rule 23(c)(4). By foregoing any predominance 

requirement—and indeed certifying a class after explicitly finding a lack of 

predominance—the district court applied the wrong legal standard under Rule 23 

and therefore abused its discretion. 

The cases from this Court’s sister circuits cited by the district court do not 

support its conclusion.10 None of those cases permits a court to certify an issues 

10 The only case cited by the district court that discounted the value of the 
predominance factor was In re Tetracycline Cases, 107 F.R.D. 719 (W.D. Mo. 
1985). Yet in that case, the district court did not find that predominance was not 
required, but that predominance was, as a practical matter, largely subsumed 

      Case: 17-3663     Document: 21     Filed: 08/22/2017     Page: 35



- 25 - 

class without finding that the predominance requirement of Rule 23(b)(3) has been 

satisfied, much less where the court already has determined that predominance as 

to those specific issues is lacking.   

In Gunnells, the Fourth Circuit considered the role of the predominance 

requirement in relation to several causes of action certified by the district court for 

class treatment under Rule 23(c)(4). 348 F.3d at 438-39. The Gunnells court 

recognized that the requirements of subdivisions (b)(3) and (c)(4) were intertwined 

such that subdivision (b)(3)’s predominance requirement also applied to issue 

certification under subdivision (c)(4). Id. at 439. In fact, the Fourth Circuit 

“scrupulously analyzed whether Plaintiffs’ claims . . . satisf[ied] the predominance 

requirement,” id. at 443, and reversed the district court’s certification of several 

issues because common questions did not predominate over individualized 

questions, id. at 434, 438. 

In Valentino, the Ninth Circuit likewise vacated a Rule 23(c)(4) certification 

order because, among other reasons, “[t]he district court abused its discretion by 

not adequately considering the predominance requirement before certifying the 

class.” 97 F.3d at 1234.  

within the superiority requirement. Id. at 727, 731-32. This novel view, espoused 
by a trial court without any supporting authority, has not been adopted by other 
courts in the three decades since. Further, the Tetracycline court ultimately denied 
class certification, so its statements on predominance are dicta. Id. at 736.
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Similarly, the Second Circuit has recognized that the predominance analysis 

must be conducted and satisfied for a Rule 23(c)(4) class. Nassau Cty., 461 F.3d at 

226 (“[A] court may employ Rule 23(c)(4) when it is the ‘only’ way that a 

litigation retains its class character, i.e., when common questions predominate only 

as to the ‘particular issues’ of which the provision speaks.”). As such, the district 

court’s reliance on Gunnells, Valentino, and Nassau County was misplaced. 

Moreover, every other district judge in the Sixth Circuit to have considered 

this question has found that subdivision (c)(4) does not supplant or bypass the 

requirements of subdivisions (a) and (b) and, more particularly, cannot be used to 

eliminate subdivision (b)(3)’s predominance requirement. See, e.g., Taylor, 264 

F.R.D. at 296 (“A number of district courts in this Circuit . . . have held that Rule 

23(c)(4) does not relieve Plaintiffs of their burden to show predominance under 

Rule 23(b)(3), and that Rule 23(c)(4) may not be used to circumvent the 

predominance requirement of Rule 23(b)(3).” (internal quotation marks omitted)); 

Welding Fume, 245 F.R.D. at 312-13 (stating courts “must not ‘manufacture’ 

adherence to the requirements of Rule 23” through creative use of Rule 23(c)(4)); 

Rumpke v. Rumpke Container Serv., Inc., 205 F.R.D. 204, 207 (S.D. Ohio 2001) 

(“Certification under Rule 23(c)(4) . . . does not relieve the moving party from its 

burden of independently satisfying the requirements of Rules 23(a) and (b).”); In re 

Jackson Nat’l Life Ins. Co. Premium Litig., 183 F.R.D. 217, 224-25 (W.D. Mich. 
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1998) (finding Rule 23(c)(4) certification inappropriate because “the cause of 

action as a whole certainly does not satisfy the predominance requirement”). 

These cases amply demonstrate that Rule 23(c)(4) cannot be used to 

circumvent subdivision (b)(3)’s predominance requirement. None of these cases—

including the ones the district court purported to follow—can be read to permit a 

district court to dispense with predominance or to certify issues in the face of an 

express finding that the predominance requirement is not satisfied, as the district 

court did here. Consequently, the district court abused its discretion in its 

unprecedented certification of an issues class under Rule 23(c)(4) without first 

finding that the predominance required under Rule 23(b)(3) had been satisfied.11

Moreover, the district court’s abuse of discretion here was particularly severe 

because it actually determined, under Rule 23(b)(3), that the “few” common 

11 The court’s earlier finding that the issues it ultimately certified under Rule 
23(c)(4) satisfied Rule 23(a)’s commonality requirement cannot rectify its abuse of 
discretion on the predominance requirement. (Class Certification Decision, RE 
274, Page ID ## 9728-29.) The predominance requirement is “more stringent” than 
the commonality requirement. Am. Med. Sys., 75 F.3d at 1084. As the Supreme 
Court has noted, “[e]ven if Rule 23(a)’s commonality requirement may be satisfied 
by [a] shared experience, the predominance criterion is far more demanding.” 
Amchem, 521 U.S. at 624 (emphasis added); see also Young v. Nationwide Mut. 
Ins. Co., 693 F.3d 532, 544 (6th Cir. 2012) (“While the commonality element of 
Rule 23(a)(2) requires showing one question of law or fact common to the class, a 
Rule 23(b)(3) class must show that common questions will predominate over 
individual ones.”); Am. Med. Sys., 75 F.3d at 1085 (“[E]ven assuming common 
questions of law or fact, it cannot be said that these issues predominate, and that 
class treatment would be superior to other methods of litigation.”). 
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questions of law or fact present in the issues it certified under Rule 23(c)(4) were 

“overwhelm[ed]” by “[h]ighly individualized issues concerning fact-of-injury and 

causation.” (Class Certification Decision, RE 274, Page ID # 9749.) Because the 

district court actually conducted a rigorous predominance analysis, and that 

analysis unambiguously showed that common questions do not predominate over 

individual ones—even when looking only at the issue of liability—its certification 

of an issues class should be reversed outright. See Pipefitters, 654 F.3d at 630 

(noting that this Court normally “would reverse and remand for the failure to 

conduct a rigorous analysis,” but instead reversing outright “because the record 

[was] clear” that the proposed class could not satisfy the superiority requirement). 

II. The district court erred by certifying an issues class without even 
analyzing whether a class action is superior to other available methods. 

Compounding its error in not applying the predominance requirement, the 

district court then not only failed to conduct a “rigorous analysis” of the superiority 

requirement, it failed to analyze the issue of superiority whatsoever. 

Rule 23(c)(4) authorizes a party to bring or maintain an action as a class 

with respect to particular issues; however, issues certification “does not relieve the 

moving party from its burden of independently satisfying the requirements of 

Rules 23(a) and (b).” Rumpke, 205 F.R.D. at 207. Rather, a party seeking class 

certification under Rule 23 must demonstrate that the requirements of subdivision 

(a) and at least one of the three requirements of subdivision (b) are satisfied. 

      Case: 17-3663     Document: 21     Filed: 08/22/2017     Page: 39



- 29 - 

Amchem, 521 U.S. at 613-14. Rule 23(b)(3) requires not only that questions 

common to class members predominate over individualized questions, but also that 

a class action be “superior to other available methods for fairly and efficiently 

adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). Notably, the cases on both

sides of the split regarding how to apply the predominance requirement to issues 

classes recognize that subdivision (b)(3)’s superiority requirement must also be 

satisfied before an issues class may be certified. See Nassau Cty., 461 F.3d at 230 

(finding an issues class should have been certified because superiority was 

satisfied); Valentino, 97 F.3d at 1234-35 (noting that a “district court must find that 

a class action is superior to other methods of adjudication” and finding the court 

abused its discretion by “merely reiterat[ing] Rule 23(b)(3)’s superiority 

requirement” with “no discussion of alternatives or why class adjudication is 

superior”); Castano, 84 F.3d at 746 (“[T]his class must be decertified because it 

independently fails the superiority requirement of [R]ule 23(b)(3).”). 

Here, the district court’s class certification order did not include any analysis 

of superiority. Rather, based on its determination that Plaintiffs “failed to satisfy 

the predominance requirement,” the court concluded that it “need not address the 

superiority requirement.” (Class Certification Decision, RE 274, Page ID # 9749.) 

While the denial of class certification on predominance grounds rendered a 

superiority analysis superfluous on Plaintiffs’ requested liability-only classes under 
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Rule 23(b)(3), the court was not permitted to certify an issues class without 

conducting a rigorous superiority analysis. In order to properly certify a class, the 

court must find that the superiority requirement has been satisfied. The court’s 

failure to do so constitutes an additional abuse of discretion beyond its 

predominance error. 

Similar to its error on the predominance requirement, the district court’s 

failure to analyze the superiority requirement should result in an outright reversal, 

rather than a remand to conduct such an analysis, because the record is clear that 

the proposed issues class cannot satisfy the superiority test. See Pipefitters, 654 

F.3d at 630, 633. 

The implication of the court’s election not to address superiority as to the 

proposed Rule 23(b)(3) classes is that a lack of predominance foretells a lack of 

superiority as well. The court’s instinct on this point was correct. As one court 

aptly observed, when plaintiffs have failed to establish predominance, “the 

handwriting appears to be on the wall” as to the outcome of the superiority test. 

Buford v. H & R Block, Inc., 168 F.R.D. 340, 361 (S.D. Ga. 1996). This is because 

both the predominance and superiority requirements are “designed to achieve 

economies of time, effort, and expense, and promote uniformity of decision as to 

persons similarly situated, without sacrificing procedural fairness or bringing about 

other undesirable results.” Pipefitters, 654 F.3d at 630 (internal quotation marks 
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and ellipsis omitted). Because both requirements are rooted in concerns of 

efficiency and fairness, “[a]n incorrect predominance finding also implicates the 

court’s superiority analysis: The greater the number of individual issues, the less 

likely superiority can be established.” Castano, 84 F.3d at 745 n.19 (citing Am. 

Med. Sys., Inc., 75 F.3d at 1084-85); see also Klay v. Humana, Inc., 382 F.3d 1241, 

1269 (11th Cir. 2004) (noting the “tremendous impact” that predominance analysis 

has on superiority analysis), abrogated in part on other grounds by Bridge v. 

Phoenix Bond & Indemnity Co., 553 U.S. 639 (2008); McLaughlin, supra, § 5:68 

(“As a practical matter, the manageability or unmanageability of a proposed class 

action usually is an outgrowth of the extent to which common questions 

predominate over individual issues.”). “Where,” as here, “many individual 

inquiries are necessary, a class action is not a superior form of adjudication.” 

Young, 693 F.3d at 545. 

Certification would not serve as a superior method for fairly and efficiently 

adjudicating this controversy because of the numerous, highly individualized 

inquiries that would be required even after certification. See Pipefitters, 654 F.3d at 

631 (“Given the necessary number of individual inquiries, a class action cannot be 

a superior form of adjudication.”). As the district court itself acknowledged, 

“resolution of the common questions concerning Defendants’ conduct and the 

nature and extent of the alleged contamination is not enough to establish 
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Defendants’ liability to the class.” (Class Certification Decision, RE 274, Page ID 

# 9742.) Rather, the court “would still have to conduct individualized inquiries into 

each class members’ [sic] fact-of-injury and the proximate causation thereof” and 

“would still have to determine the nature and extent of damages for each individual 

class member.” (Id.; see also id. at 9744-47 (noting that multiple individualized 

inquiries would still be required even after certification and that case law counsels 

against class certification under those circumstances).) Furthermore, even after 

those class-wide and individual adjudications, Plaintiffs’ six separate causes of 

action that they did not even request to be certified would still remain to be 

adjudicated. (See id. at 9722 (noting Plaintiffs “intend to individually pursue” six 

additional claims).)   

Where, as here, the prevalence of individual issues is such that limited class 

certification would do little to increase the efficiency of the litigation, courts have 

refused to certify issues classes. For example, in denying subdivision (c)(4) 

certification, the court in Tetracycline, a case relied upon by the district court, 

specifically found that the existence of a large number of individual issues which 

would remain for resolution despite a trial on the common issues “significantly 

detracts from the usefulness of a common issues trial” and is a “significant factor 

to be taken into account in analyzing the superiority requirement.” Tetracycline, 

107 F.R.D. at 735; see also Parker v. Asbestos Processing, LLC, No. 0:11-cv-
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01800, 2015 WL 127930, at *16 (D.S.C. Jan. 8, 2015) (collecting cases in which 

issue certification has been denied due to the prevalence of individual issues). 

A simple review of the issues proposed by Plaintiffs for class treatment 

further demonstrates why class certification fails the superiority analysis and is 

inappropriate here. Several of the issues identified for class action treatment (e.g., 

whether contamination from certain facilities is present in certain areas and 

Defendants’ historical operations, disposal practices, and chemical usage) can be 

more easily resolved through the use of discovery devices or stipulations. See 

Parker, 2015 WL 127930, at *15 (noting that allowing a case to be certified on 

certain simple and relatively straightforward issues would be “to allow the tail to 

wag the dog” and that the availability of alternative methods for disposing of 

common issues destroyed superiority). 

In addition, there are significant concerns as to whether the issues identified 

are in fact “common” questions that can be decided independently of the 

individualized questions. For example, as the district court acknowledged, 

“because fact-of-injury and proximate cause are elements of liability rather than 

damages, resolution of the common issues identified by Plaintiffs will not resolve 

the question of Defendants’ liability either to the class as a whole or to any 

individual therein.” (Class Certification Decision, RE 274, Page ID # 9738.) See 

also Parker, 2015 WL 127930, at *15 (denying issue certification where plaintiff 
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proposed to divide liability-related questions into separate phases because 

resolution of common questions would be overwhelmed by individualized 

evidence on proximate cause and damages); Rowe v. E.I. Dupont De Nemours & 

Co., 262 F.R.D. 451, 468 (D.N.J. 2009) (refusing to certify certain liability-related 

issues of a negligence claim because breach, causation, and damages would still 

need to be addressed individually). The potential benefits to be gained in certifying 

an issues class cannot be realized where, as here, the common issues are indivisible 

from the individual issues and resolution of the common issues would still leave 

significant and complex questions unanswered. As such, class treatment of the 

issues identified by Plaintiffs cannot be a superior method of resolving the dispute 

and, consequently, certification was inappropriate. 

The district court abused its discretion by failing to conduct any analysis, let 

alone a rigorous analysis, of the superiority requirement of Rule 23(b)(3). Further, 

the record is clear that because of the numerous and interrelated individual issues 

that will be left unresolved after the certified issues are litigated, class treatment is 

not superior to other available methods for fairly and efficiently adjudicating the 

controversy. Accordingly, this Court should reverse the certification of the issues 

class outright. See Pipefitters, 654 F.3d at 630. 
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III. The district court erred by certifying for class treatment issues that are 
mere subcomponents of the issue of liability. 

In addition to disregarding the requirements of predominance and 

superiority, the district court’s certification order constituted an improper use of 

Rule 23(c)(4) because of the types of “issues” it carved out for certification. The 

seven issues certified by the district court are not issues in the traditional sense 

(i.e., liability, damages, or individual causes of action). Rather, the certified issues 

relate only to certain subcomponents of liability on individual causes of action and, 

in some cases, are merely issues of fact that may or may not ultimately have any 

impact on Defendants’ liability or Plaintiffs’ recovery. Key liability-related 

issues—such as fact-of-injury, proximate causation, and related affirmative 

defenses—will still require individualized proof, as the district court itself 

acknowledged. (Class Certification Decision, RE 274, Page ID # 9754.) As this 

Court and other courts have recognized, carving out narrowly partitioned issues 

like those certified below not only conflicts with the intent of subdivision (c)(4), it 

also fundamentally undermines the purposes of the class-action procedure as a 

whole. 

The advisory committee notes on subdivision (c)(4) provide an example as 

to the types of “particular issues” intended to be covered by the rule: “For example, 

in a fraud or similar case the action may retain its ‘class’ character only through the 

adjudication of liability to the class; the members of the class may thereafter be 
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required to come in individually and prove the amount of their respective claims.” 

Fed. R. Civ. P. 23, advisory committee notes to 1966 amends. (emphasis added). 

There is no indication that the rule was intended to cover discrete subcomponents 

within the issue of liability and, in fact, the Judicial Conference rejected a 1995 

proposal that would have amended Rule 23(c)(4) to add “claims” and “defenses” in 

addition to “issues.” See Hines, supra, at 761-63. The “issues” certified by the 

district court can only be described as subcomponents of the issue of liability for 

particular claims—which the rule does not contemplate. See Amchem, 521 U.S. at 

619-22 (considering certification under Rule 23 “as it is currently framed,” not in 

light of a proposed, but unadopted, amendment because courts “lack authority to 

substitute for Rule 23’s certification criteria a standard never adopted”). 

The district court’s certification decision is a prime illustration of the misuse 

of Rule 23(c)(4) described in Castano. “A district court cannot manufacture 

predominance through the nimble use of subdivision (c)(4).” Castano, 84 F.3d at 

745 n.21. “Reading [R]ule 23(c)(4) as allowing a court to sever issues until the 

remaining common issue predominates over the remaining individual issues would 

eviscerate the predominance requirement of [R]ule 23(b)(3); the result would be 

automatic certification in every case where there is a common issue, a result that 

could not have been intended.” Id. The district court’s certification of a series of 

narrow issues related to liability that potential class members may have in 
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common, irrespective of the interrelation between those issues and the predominant 

and complex individualized issues of liability and damages identified by the court, 

upends the purpose of class litigation. 

Even courts that have not adopted Castano’s “narrow” approach to issues-

class certification under Rule 23(c)(4) have recognized that certification of such 

narrow issues is a misuse of Rule 23. In Ebert v. General Mills, Inc., 823 F.3d 472 

(8th Cir. 2016)—which the district court noted had “remarkably similar facts” to 

this case and which it relied on heavily in finding common issues did not 

predominate, (Class Certification Decision, RE 274, Page ID # 9743)—the Eighth 

Circuit found that the lower court’s “deliberate limiting of issues” was 

“problematic.” Ebert, 823 F.3d at 479. The appeals court noted that “all actions can 

be articulated so that there are common questions,” and found that “by bifurcating 

the case and narrowing the question for which certification was sought, the district 

court limited the issues and essentially manufactured a case that would satisfy the 

Rule 23(b)(3) predominance inquiry.” Id. Carving up the case into narrow “issues” 

that can be litigated in common “complicates the litigation of the elements 

necessary to resolve the plaintiffs’ claims.” Id. Indeed, “narrowing and separating” 

issues, like the district court did in this case, “ultimately unravels and undoes any 

efficiencies gained by the class proceeding” because of the “many individual 

issues” it leaves to be litigated after the class-wide proceedings have been 
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completed. Id.; see also Taylor, 264 F.R.D. at 297 (warning that certifying an 

issues class where individual questions “significantly outweigh the common 

questions of fact and law” would “eviscerate the class certification requirements of 

Rule 23(b)(3)”); Welding Fume, 245 F.R.D. at 313 (refusing to “manufacture” 

predominance by certifying narrow issues as it was “likely that a sufficient 

narrowing of subject matter to allow for a class action trial would be so severe as 

to destroy the very utility of certification”). 

This Court affirmed the denial of class certification in Randleman based on 

similar concerns. This Court affirmed the district court’s rejection of the plaintiffs’ 

case management proposal designed to overcome predominance concerns through 

use of bifurcation and subclassing because even after a “trial on the class-wide 

issues of liability,” there would still need to be “substantial, individual inquiries.” 

Randleman, 646 F.3d at 355. This Court noted that the formulation of the alleged 

“common” questions already had been “framed in a manner to minimize individual 

issues and to emphasize those susceptible to class-wide resolution,” yet even 

within that class-friendly framework, “substantial, individual inquiries” remained 

to be resolved. Id.

The same reasoning applies here, as the district court specifically recognized 

in rejecting Plaintiffs’ request for a liability-only class under Rule 23(b)(3): “As in 

Ebert, even if a class-wide determination is possible concerning the role that each 
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Defendant played in the alleged groundwater contamination, individualized 

inquiries are still required to determine whether vapor intrusion exists at each 

property, and whether it is attributable to one or both Defendants or to some other 

source.” (Class Certification Decision, RE 274, Page ID # 9744-45.) Moreover, 

even after those individual liability questions were answered, individualized issues 

of damages would remain, as would the additional claims that Plaintiffs never even 

sought for certification. (Id. at 9722 & n.4.) 

The district court’s certification of such narrow issues for class adjudication 

was an abuse of discretion because it is inconsistent with the purpose of 

subdivision (c)(4) and undermines the concerns of efficiency and fairness that are 

the basis for the commonality and predominance requirements and for the class-

action procedure as a whole. 

IV. The district court’s proposed plan for class adjudication would violate 
the Rules Enabling Act and the Seventh Amendment, thus undermining 
its certification of an issues class. 

Contrary to the district court’s suggestion, the issues it certified and the 

related case management procedures it proposed violate the Rules Enabling Act 

and contravene the Seventh Amendment’s guarantee of the right to a jury trial and 

its Reexamination Clause. See U.S. Const. amend. VII; 28 U.S.C. § 2072. 

Independent of its other errors under Rule 23, certification of a class that infringes 
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on these important legal principles and rights is a clear error of judgment and 

hence an abuse of discretion. See Pipefitters, 654 F.3d at 630. 

The Rules Enabling Act mandates that “rules of procedure ‘shall not 

abridge, enlarge or modify any substantive right.’” Amchem, 521 U.S. at 613 

(quoting 28 U.S.C. § 2072(b)). As such, a court may not interpret any rule of 

procedure, including Rule 23, in a manner that would limit a party’s substantive 

rights. Id. In the class-action context, certification is not appropriate where 

certification denies a party substantive rights. See Wal-Mart, 564 U.S. at 367. 

Here, the district court stated that a jury would answer the seven issues 

identified for class treatment, after which “the Court will establish procedures by 

which the remaining individualized issues concerning fact-of-injury, proximate 

causation, and extent of damages can be resolved.” (Class Certification Decision, 

RE 274, Page ID # 9754.) The court proposed that a Special Master be appointed 

to complete these tasks as well as to rule on individualized defenses. (Id.) But 

contrary to the court’s conclusion, such a procedure raises significant concerns 

under the Seventh Amendment. 

As a preliminary matter, the procedure proposed by the district court would 

significantly impair and limit the parties’ Seventh Amendment right to trial by 

jury. The Seventh Amendment affords parties the right to have all legal claims 

tried to a jury, and this right extends to all factual issues necessary to resolve the 
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claim.12 See Dairy Queen, Inc. v. Wood, 369 U.S. 469, 472-73, 479 (1962). Here, 

the district court proposed to carve off certain liability-related issues for 

presentation to a jury while leaving other individualized, factual questions relating 

to liability and damages to be decided by a Special Master. (Class Certification 

Decision, RE 274, Page ID ## 9754-55.) These latter questions are factual in 

nature and are thus clearly within the province of a jury. The Seventh Amendment 

guarantees Defendants the right to have one jury determine all factual issues 

necessary to establish Plaintiffs’ claims. The individualized questions on fact-of-

injury, proximate causation, and damages are clearly factual in nature and are thus 

within the jury’s province. Requiring the parties to try factual issues before a 

Special Master would thus violate the Seventh Amendment. 

Nor could this problem be resolved by having subsequent juries rule on 

these remaining non-class issues instead of the district court’s proposed Special 

Master. The Seventh Amendment’s Reexamination Clause prohibits a court from 

dividing issues in such a way that the same issue is reexamined by different juries. 

See Rhone-Poulenc, 51 F.3d at 1303 (“[T]he judge must not divide issues between 

12 The Seventh Amendment states: “In Suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court 
of the United States, than according to the rules of the common law.” U.S. Const. 
amend. VII. 
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separate trials in such a way that the same issue is reexamined by different 

juries.”). Here, the district court has artificially severed some elements of liability 

from other liability elements. Although the first jury will not determine liability as 

a whole, it will be asked to determine, inter alia, whether Defendants “negligently 

failed to investigate and remediate” contamination. (Class Certification Decision, 

RE 274, Page ID # 9754.) Subsequent fact-finders would then decide individual 

issues concerning fact-of-injury, proximate causation, and the impact of 

affirmative defenses. These issues, however, directly and necessarily overlap with 

the issue of negligence. See Rhone-Poulenc, 51 F.3d at 1303; Jackson, 183 F.R.D. 

at 225 (rejecting Rule 23(c)(4) class because adjudication of class-wide issues in 

the plaintiffs’ favor would not result in a finding of liability and thus would create 

risk of violating the Reexamination Clause). The district court, in fact, alluded to 

this danger when it noted that while proximate causation issues “will largely be 

resolved by the jury’s answers” to the certified questions, a later fact-finder would 

be required to consider the impact of individualized defenses on proximate 

causation issues. (Class Certification Decision, RE 274, Page ID # 9754 (emphasis 

added).) Such reexamination contravenes the Seventh Amendment and further 

demonstrates why issue certification in this case is unmanageable and improper. 

See also Blyden v. Mancusi, 186 F.3d 252, 268 (2d Cir. 1999) (“In all cases, . . . the 

Seventh Amendment right to trial by jury must be observed. At bottom, issues may 
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be divided and tried separately, but a given issue may not be tried by different, 

successive juries.”). 

Because certification in the manner ordered by the district court would 

violate the Rules Enabling Act by abridging Defendants’ constitutional rights 

under the Seventh Amendment, the district court’s certification decision is thus a 

clear error in judgment and therefore an abuse of discretion. 

CONCLUSION 

The district court abused its discretion by certifying an issues class under 

Rule 23(c)(4) because (1) the court specifically found that common questions did 

not predominate over individualized questions; (2) the court failed to analyze Rule 

23(b)(3)’s superiority requirement whatsoever; (3) the issues certified were 

inappropriate for certification because they were narrow subcomponents of the 

issue of liability intertwined with individualized liability and damages issues; and 

(4) the certified issues and the court’s proposed plan for class adjudication infringe 

upon Defendants’ Seventh Amendment rights. Because the record is clear that 

Plaintiffs’ requested issues class cannot satisfy the requirements of predominance 

and superiority, Defendants respectfully request that this Court reverse the 

certification of the issues class outright and remand with instructions that this case 

proceed solely on a non-class basis. See Pipefitters, 654 F.3d at 630, 633. 
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