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This memorandum supplements our legal guidance to agencies that employ
administrative law judges (ALJs) in the wake of the Supreme Court’s decision in Lucia
z. SEC, No. 17-130 (S. Ct.) (June 21, 2018), the President’s recent Executive Order
related to ALJs, and OPM’s guidance related to that Executive Order.!

In light of Lucia, we offer the following legal advice to agencies with ALJs
appointed under 5 U.S.C. 3105 and, as discussed below, similarly situated
administrative judges. Our advice is designed to reduce litigation risk in the wake of
Lacia, but we do not expect that these steps will insulate all administrative proceedings
from challenge. We also recognize that agency-specific questions will arise. We
encourage affected agencies to raise their specific issues with us, and we have
provided a list of contacts for such questions at the end of this memorandum.

As discussed below, to the extent feasible and consistent with law, we advise
agencies (1) to arrange promptly for the appropriate Department Head to ratify and
approve the appointment of existing ALJs and similatly situated adjudicatory officers;
(2) to fill new ALJ vacancies in the manner provided by the President’s recent

! The Lusia decision is available at https://www.supremecourt.gov/opinions/17pdf/17-
130 _4f14.pdf. The President’s recent Executive Otder placing the position of ALJ in the excepted
setvice is available at https://www.whitehouse.gov/presidential-actions/executive-order-excepting-
administrative-law-judges-competitive-service/. OPM’s guidance regarding that Executive Order is
available at https://chcoc.gov/content/executive-order-%F.2%80%93-excepting-administrative-
law-judges-competitive-service.
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Executive Order; (3) in pending cases in which no Appointments Clause challenge
was timely made and preserved, to argue that any such challenge is forfeited; and (4)
in pending cases in which an Appointments Clause challenge was timely made and
preserved, to seek a voluntary remand to the agency to provide a hearing before a
different, properly appointed ALJ, consistent with Luza. We also address the
minimum contours of the “new hearing” required by Lucia, as well as the prospect of
separation-of-powers challenges based on the statutory “for cause” removal
protection for AL]Js.

A.  Lucia And Its Implications For Other ALJs And Similarly Situated
Administrative Judges

A threshold question is who exactly is covered by the Supreme Court’s decision
in Lucia. Although the Court’s specific holding is narrow, its reasoning sweeps more
broadly. For the reasons discussed below, we conclude that all ALJs and similarly
situated administrative judges should be appointed as inferior officers under the
Appointments Clause, and that Department Heads should ratify and approve the
appointments of existing ALJs and administrative judges accordingly.

1. SEC ALJs, and other ALJs who exercise similar powers, are inferior officers and must
be appointed as such. The Supreme Court held in Lusa that ALJs of the Securities and
Exchange Commission are inferior officers, not regular employees, for essentially the
same reasons that the special trial judges of the Tax Court were held to be inferior
officers in Freytag v. Commissioner, 501 U.S. 868 (1991). The Court emphasized that
SEC ALJs possess “the four specific (if overlapping) powers Freytag mentioned™ they
take testimony, conduct trials, rule on the admissibility of evidence, and have the
power to enforce compliance with discovery orders. Slip op. 8-9. In this sense, the
Court observed, SEC ALJs “have all the authority needed to ensure fair and ordetly
adversarial hearings—indeed, nearly all the tools of federal trial judges.” Id at 8. In
addition, at the conclusion of the adversarial proceedings over which they preside,
SEC ALJs issue initial decisions “containing factual findings, legal conclusions, and
appropriate remedies,” which can become the final decision of the agency without
further review. Id. at 9. On that basis, the Court held that SEC ALJs are inferior
officers of the United States who must be appointed in the manner required by the
Appointments Clause.

The Supreme Court’s holding in Laciz only addresses the constitutional status
of the SEC’s ALJs. The Department of Justice understands the Coutt’s reasoning,
however, to encompass all ALJs in traditional and independent agencies who preside
over adversarial administrative proceedings and possess the adjudicative powers
highlighted by the L#za majority. All such ALJs must be appointed (or have their






