
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 

Civil Action No. 1:14-cv-02612-JLK 
 
LEAH TURNER, ARACELI GUTIERREZ, MARKEITTA FORD,  
JOLESSA WADE, DANYA GRANADO, BRETT CHARLES, and  
RUBY TSAO 
 
Individually and on behalf of others 
similarly situated 
 
 Plaintiffs 
 
v. 
 
CHIPOTLE MEXICAN GRILL, INC. 
 
 Defendant 
 
 
CHIPOTLE’S SUPPLEMENTAL BRIEF IN SUPPORT OF ITS MOTION TO DISMISS 

OPT-IN PLAINTIFFS BOUND BY CHIPOTLE’S ARBITRATION AGREEMENT  
 
 

Defendant Chipotle Mexican Grill, Inc. (“Chipotle”), in accordance with this Court’s 

February 13, 2018 Order (Doc. 178 (“Order”)) requesting supplemental briefing on the 

enforceability issue, states as follows in further support of its Motion to Dismiss Opt-In Plaintiffs 

Bound by Chipotle’s Arbitration Agreement (Doc. 172 (“Motion”)): 

INTRODUCTION 

The Improper Opt-Ins—after failing to make any serious attempt to develop their 

unconscionability argument the first time—repeat that failure here. In the face of a direct invitation 

to “flesh out the parties’ respective positions and facilitate a thorough analysis” of whether the 

Arbitration Agreement is unconscionable, the Improper Opt-Ins provide only conclusory analysis 

lacking any factual support. (Order at 7.) Similarly, in response to this Court’s invitation to brief 
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the “effective vindication exception” to enforceability (an argument never before raised in the 

briefing), the Improper Opt-Ins offer only half-hearted arguments that fail as a matter of law. (Id. 

at 8-9.) The Improper Opt-Ins’ brief not only demonstrates that Chipotle’s Motion should be 

granted, but that Plaintiffs’ Counsels’ adequacy as counsel and ability to appropriately represent 

the Improper Opt-Ins and other Opt-Ins is in serious doubt. For the reasons set forth below and in 

its principal briefs, this Court should grant Chipotle’s Motion.  

ARGUMENT 

I. THE ARBITRATION AGREEMENT IS NOT UNCONSCIONABLE UNDER 
COLORADO LAW 

In its Order, this Court stated that the prior briefing left unanswered “whether under 

Colorado law the Arbitration Agreement is unenforceable because it is unconscionable.” (Order at 

6-7.) Respectfully, Chipotle disagrees. In response to Chipotle’s Motion, the Improper Opt-Ins 

offered merely a conclusory assertion that the Arbitration Agreement could not be enforced 

because it “may” be unconscionable. (Doc. 176 at 6-8.) They made no effort to flesh out that 

argument or to provide this Court with any evidence to support it. (See id.) Thus, the question of 

the agreement’s enforceability was not unanswered; it was unaddressed and accordingly waived. 

See Sports Racing Servs., Inc. v. Sports Car Club of Am., Inc., 131 F.3d 874, 880 n.9 (10th Cir. 

1997) (holding that party who noted an issue and made “several broad, conclusory statements” on 

appeal “failed to make a serious attempt” to develop the argument, resulting in waiver).  

Having failed to adequately address the issue before, the Improper Opt-Ins do not deserve 

a second bite at the apple now. Drake v. City of Fort Collins, 927 F.2d 1156, 1159 (10th Cir. 1991) 

(“[T]he court will not construct arguments or theories for the plaintiff in the absence of any 

discussion of those issues.”); Dunn v. White, 880 F.2d 1188, 1197 (10th Cir. 1989) (“[W]e will not 

supply additional facts, nor will we construct a legal theory for plaintiff that assumes facts that 
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have not been pleaded.”);1 see also Ross v. Prof. Bur. of Collections of Md., Inc., Civ. Act. No. 16-

v-01550-KLM, 2017 WL 1242997, at *12 (D. Colo. Mar. 17, 2017) (holding where party “does 

not make any cogent argument for the Court to consider,” the “Court cannot infer and create [an] 

argument based on general statements”). On this ground alone, this Court should disregard the 

arguments in the Improper Opt-Ins’ supplemental briefing and dismiss them from this matter. 

Even if this Court declines to do so, the result is the same. The Improper Opt-Ins’ 

supplemental briefing is factually and legally deficient. Specifically, they fail to provide sufficient 

evidence to support their conclusory assertion that the Arbitration Agreement is unenforceable. 

Accordingly, as demonstrated below, Chipotle’s Motion should be granted. 

A. Plaintiffs have not met their burden of demonstrating procedural and 
substantive unconscionability  

Unconscionability is a legal ground for revoking a contract. Univ. Hills Beauty Acad. Inc. 

v. Mtn. States Tel. & Tel. Co., 554 P.2d 723, 726 (Colo. App. 1976). The Improper Opt-Ins bear 

the burden of showing that the Arbitration Agreement is unconscionable. Nesbitt v. FCNH, Inc., 

74 F. Supp. 3d 1366, 1371 (D. Colo. 2014) (“The burden of proof is on the party opposing 

arbitration.”); Vernon v. Qwest Commc’ns Int’l, Inc., 857 F. Supp. 2d 1135, 1157 (D. Colo. 2012) 

(“The issue of unconscionability raises a question of law for which Plaintiffs bear the burden of 

persuasion.”). If a party cannot meet its burden, this Court should enforce the agreement. See 

Nesbitt, 74 F. Supp. 3d at 1372. 

To meet this burden under Colorado law, the Improper Opt-Ins must demonstrate both 

procedural and substantive unconscionability. Bailey v. Lincoln Gen. Ins. Co., 255 P.3d 1039, 1055 

                                                 
 
1 While both these cases arise in the context of pro se litigants, their applicability is even more 
forceful here. The Improper Opt-Ins are represented by counsel; there is no basis for liberal 
construction of their arguments or any further opportunities to remedy these deficiencies. 
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(Colo. 2011) (noting that “[a] party asserting that a contract is unconscionable must prove both 

procedural and substantive unconscionability”); see also Nesbitt, 74 F. Supp. 3d at 1371 (“The 

Davis factors encompass both procedural and substantive unconscionability, both of which must 

be shown in Colorado.”).    

This analysis starts with the presumption the contract is enforceable. See Allen v. Pacheco, 

71 P.3d 375, 378 (Colo. 2003) (“We will enforce the agreement as written unless there is an 

ambiguity in the language; courts should neither rewrite the agreement nor limit its effects by a 

strained construction.”). The mere fact that the contract could, in some instances, benefit one party 

more than the other does not alter the presumption of enforceability. See Thurmon v. Skipton, 403 

P.2d 211, 214 (Colo. 1965) (“Courts will enforce a contract as made, regardless of whether it is an 

improvident one from the standpoint of one of the parties.”); Roberts v. Adams, 47 P.3d 690, 696 

(Colo. App. 2001) (“A party may not be relieved of its obligation under a contract simply because 

it struck a bad bargain” and further noting that by signing the contract, a party is “presumed to 

know its terms and should be bound by them.”). 

  Colorado has adopted a seven non-exclusive factor test to evaluate whether a particular 

contractual provision is unconscionable—i.e., the Davis factors. (Order at 7 n.4 (citing Davis v. 

M.L.G. Grp., 712 P.2d 985, 991 (Colo. 1986).) These factors are repeated in both this Court’s 

Order and the Improper Opt-Ins’ supplemental brief and need not be repeated here. (See Order at 

7, n.4; Doc. 179 at 2.) No one Davis factor predominates; rather, this Court should examine each 

of the factors in conjunction with the entirety of the circumstances surrounding the execution and 

creation of the agreement. Davis, 712 P.2d at 991.  

Further, state law on contract interpretation and formation—including unconscionability—

cannot be applied in a manner that interferes with the Federal Arbitration Act’s (“FAA’s”) 
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presumption in favor of arbitration. AT&T Mobility LCC v. Concepcion, 563 U.S. 333, 343 (2011) 

(observing that nothing in § 2 of the FAA “suggests an intent to preserve state-law rules that stand 

as an obstacle to the accomplishment of the FAA’s objectives”). The Court emphasized that there 

is “a liberal federal policy favoring arbitration agreements, notwithstanding any state substantive 

or procedural policies to the contrary.” Id. at 345-46 (holding that FAA preempted California’s 

Discover Bank rule, which held waivers of class action agreements found in consumer adhesion 

contracts were unconscionable). While Colorado’s test for unconscionability does not “explicitly 

disfavor arbitration,” it cannot be applied to thwart the FAA’s purpose. Bernal v. Burnett, 793 F. 

Supp. 2d 1280, 1287 (D. Colo. 2011). Accordingly, while the Davis factors remain “good law,” 

they should be applied “keeping in mind the Supreme Court’s statements and observations in 

Concepcion.” Id. Stated differently, they must not hold arbitration agreements to a higher, or 

different, standard.  

Initially, the Improper Opt-Ins’ efforts to demonstrate procedural or substantive 

unconscionability fail as a matter of law because they have failed to produce evidence 

demonstrating the totality of the circumstances. See Davis, 712 P.2d at 991 (requiring “evidence 

of some overreaching”) (emphasis added). A “totality of the circumstances” inquiry necessarily 

requires evidence of the circumstances’ totality. The Improper Opt-Ins here fail to make even a 

threshold showing. Indeed, there is no evidence from any of the Improper Opt-Ins; they rely solely 

on Chipotle’s Rule 30(b)(6) designee, David Gottlieb’s, testimony.  

Even assuming, for purposes of argument, Mr. Gottlieb’s testimony demonstrates 

Chipotle’s circumstances in entering in to the Arbitration Agreement with each Improper Opt-In 

(it is not), there is no evidence of the Improper Opt-Ins’ circumstances, either individually or 

collectively. That lack of evidence is fatal here. At least the second, sixth, and seventh Davis 
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factors require evidence from the Improper Opt-Ins to even be analyzed. See Davis, 712 P.2d at 

991.  

These deficiencies cannot be again ignored. This Court previously held that the record 

before it was “insufficient to determine in whose favor the Davis factors tilt” and determined 

“[s]upplemental briefing was necessary to flesh out the parties’ respective positions and facilitate 

a thorough analysis of the Davis factors.” (Order at 7.) It invited the Improper Opt-Ins to “indicate 

in their briefs what, if any, additional discovery is needed in order to resolve the question of 

enforceability.” (Id. at 9.) And it ordered supplemental briefing to afford the Improper Opt-Ins a 

second opportunity to demonstrate the Arbitration Agreement was unenforceable. (Id. at 7 (“I 

refuse to bar the Arbitration Plaintiffs from arguing that the Arbitration Agreement is 

unconscionable.”).) 

The Improper Opt-Ins have rejected this Court’s offer. They have not remedied the record’s 

insufficiencies. They have declined this Court’s direct invitation for further discovery—as they 

nowhere respond to it in their supplemental brief. (See generally Doc. 179.) They have thus 

implicitly conceded that all necessary discovery has occurred and that they would be unaided by 

further discovery. Thus, this Court must analyze unconscionability on the record and conclusory 

arguments the Improper Opt-Ins have provided to it. 

 And, on that record, the Improper Opt-Ins have failed to meet their burden. Chipotle’s 

Motion can be granted on this basis alone. See Am. Family Mut. Ins. Co. v. Tamko Bldg. Prods., 

Inc., 178 F. Supp. 3d 1121, 1127 (D. Colo. 2016) (“Plaintiff’s argument [as to unconscionability] 

is rather superficial and underdeveloped, which in itself would absolve the court of the obligation 

to address it substantively.”) (brackets inserted); Ctr. for Biological Diversity v. Pizarchik, 858 F. 
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Supp. 2d 1221, 1229 n. 11 (D. Colo. 2012) (noting court does not consider “cursory, unsupported, 

or otherwise inadequately briefed arguments”).  

Should this Court disagree, Chipotle’s Motion should still be granted because the Improper 

Opt-Ins have failed to demonstrate procedural and substantive unconscionability.  

B. The Arbitration Agreement is not procedurally unconscionable  

Five of the seven Davis factors relate to procedural unconscionability. See Davis, 712 P.2d 

at 991; see also Vernon, 857 F. Supp. 2d at 1158 (characterizing the first, second, third, sixth, and 

seventh Davis factors as “[f]actors that may point to procedural inequities”). These factors weigh 

in favor of enforcing the Arbitration Agreement and against any finding of procedural 

unconscionability.  

1. The first Davis factor—the existence of a standardized agreement between 
parties of unequal bargaining power—favors enforcing the Arbitration 
Agreement  

While it is undisputed that the Arbitration Agreement was a standard form agreement 

offered on a take-it-or-leave-it basis, that fact is not dispositive of this factor. Under Colorado law, 

such an agreement is not automatically unconscionable. See Batterman v. Wells Fargo Ag Credit 

Corp., 802 P.2d 1112, 1116 (Colo. App. 1990) (holding that lender could use superior bargaining 

position and require “protective terms in the contract” without rendering the contract adhesive); 

Clinic Masters, Inc. v. Dist. Ct. for Cty. of El Paso, 556 P.2d 473, 475-76 (Colo. 1976) (holding 

that form contract offered on a take-it-or-leave-it basis does not render a contract unconscionable). 

Indeed, post-Concepcion, the idea that arbitration agreements are “per se unenforceable when 

found in adhesion contracts” is simply no longer tenable. Bernal, 793 F. Supp. 2d at 1287 

(observing that “the court has no alternative but to discount the weight to be attributed to the 

adhesive nature of the Arbitration Agreements at issue here”).  
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The Improper Opt-Ins rely on fifteen lines of Mr. Gottlieb’s deposition testimony, which 

establishes only that a potential employee cannot opt out of the Arbitration Agreement. (Doc. 1_ 

at 101:7-25; Doc. 179 at 3.) Whether or not the Improper Opt-Ins could opt out of the agreement 

is irrelevant here because employment with Chipotle was not compulsory. Indeed, employment 

could have been obtained elsewhere. See Jones v. Dressel, 623 P.2d 370, 375 (Colo. 1981) (finding 

no adhesion contract when services provided by defendant could be obtained elsewhere); Clinic 

Masters, 556 P.2d at 476 (noting fact that services could be provided elsewhere weighs against 

finding of unconscionability). Moreover, the Improper Opt-Ins’ characterization of themselves as 

“inexperienced, under-educated, relatively unsophisticated, low hourly-wage workers very much 

in need of the job” who were “confronted with a take-it-or-leave-it situation” lacks any factual 

basis. (Doc. 179 at 3.) Indeed, they have failed to identify a single Improper Opt-In who meets 

even one of those criteria. And there is no basis from which this Court could even begin to infer 

these facts. See, e.g., Carter v. Doll House II, Inc., 608 Fed. Appx. 903, 904 (11th Cir. 2015) 

(vacating decision not to enforce arbitration agreement where “the district court made fact findings 

based on inferences”); see also Platinum Distrib. Inc. v. Cytosport, Inc., Civ. No. 09-2036, 2009 

WL 1873502, at *2 (W.D. Ark. June 30, 2009) (“[I]n the absence of factual support, Plaintiff’s 

abstract allegations are insufficient to demonstrate unconscionability of the arbitration 

provision[.]”). Certainly, lacking any evidence, they cannot establish that this general, speculative 

statement is accurate for 2,814 individuals located across the country without an individualized 

assessment of each person’s circumstances. Plaintiffs’ Counsels’ blanket statements denigrating 

their clients cannot substitute for the missing evidence. The first factor then weighs in favor of 

enforcing the Arbitration Agreement. 

Case 1:14-cv-02612-JLK   Document 182   Filed 04/16/18   USDC Colorado   Page 8 of 33



9 

2. The second Davis factor—whether the Improper Opt-Ins had an 
opportunity to read and become familiar with the Arbitration 
Agreement—favors enforcing the Arbitration Agreement  

The Improper Opt-Ins assert that they received “inadequate direction and an inadequate 

opportunity” to review the Arbitration Agreement as part of Chipotle’s on-boarding process. (Doc. 

179 at 3.) They challenge the on-boarding process as inadequate and claim that “[a]s a result, many 

[of them] lacked proper instruction, were confronted with numerous tasks and a significant amount 

of new information, and may never have seen the actual Agreement before” agreeing to it. (Id. 

(emphasis added).) Yet they fail to identify a single person who “never actually saw the agreement” 

or had an “inadequate opportunity to review” the agreement. (Id.) The Improper Opt-Ins’ 

conclusory and speculative argument should be rejected as factually unsupported. See Vernon, 857 

F. Supp. 2d at 1158 (noting that plaintiffs’ unconscionability arguments “are not supported by the 

material facts of this case”); Bernal, 793 F. Supp. 2d at 1287-88 (observing that lack of evidence 

supporting that “Plaintiffs were subject to significant external pressure driving them to sign the 

documents without taking time to review them and/or have someone review them” weighed against 

finding of unconscionability).  

Instead, they again point to Mr. Gottlieb’s testimony, asserting that it supports their 

argument. (Doc. 179 at 4.) It does not. A majority of their citations to Mr. Gottlieb’s testimony 

explain only what the on-boarding process was. And Chipotle’s intent in that process is clear: 

So we have tried to design the system in a way that the new hire has an opportunity 
to see the most important bits and pieces, understand the policies, understand the 
requirements, know who to ask for help, and take as much time as they need to 
understand those pieces and ask whatever questions they have and sign so that they 
can get to work 
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(Doc. 179-1 at 53:19-54:1.) The Improper Opt-Ins agree that a hotline existed to assist with the 

on-boarding process.2 (Doc. 179 at 5 & n.1.) They also agree that the Arbitration Agreement was 

in fact available to them during the onboarding process. (Doc. 179-1 at 50:6-12 (“So a PDF of the 

agreement would be available by label, and it was a link that you could click on, that you could 

click on the PDF itself. It would present in a separate window so that you could read it, you could 

scroll through it, download it, save it, print it, whatever you needed to do to understand it.”).)  

Mr. Gottlieb also testified that a prospective hire would be given seven days to complete 

their onboarding steps; or, stated different, a prospective hire could have the opportunity to see the 

Arbitration Agreement and take additional time (i.e., up to seven days) in which to determine 

whether or not to sign it. (Id. at 80:2-6.) This further demonstrates a lack of procedural 

unconscionability. See Nesbitt, 74 F. Supp. 3d at 1372 (taking note, in determining contract was 

not procedurally unconscionable, that plaintiff had “thirty days to familiarize herself with its 

terms”). And, as this Court has already acknowledged, it cannot be ignored that Colorado law is 

clear that “one generally cannot avoid contractual obligations by claiming that he or she did not 

read the agreement before signing it.” (Order at 7 (citing Vernon, 857 F. Supp. 2d at 1152); see 

also Doc. 179-1 at 112:6-16 (acknowledging that while employees can accept the terms of the 

Arbitration Agreement without having first opened the agreement, they do so “at their own peril” 

because “if you don’t know what’s in there,” you run the risk of hurting yourself).) 

                                                 
 
2 The Improper Opt-Ins’ characterization of Mr. Gottlieb’s testimony as “less than clear” is a result 
of the Improper Opt-Ins’ own failings. Mr. Gottlieb testified that he “suspected” he could get an 
answer to whether or not the hotline appeared in a side docket alongside the Arbitration 
Agreement. (Doc. 179-1 at 61:6-19.) Their failure to do so does not make the agreement 
unconscionable.   
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The Improper Opt-Ins’ implicit argument that the second factor is satisfied because 

Chipotle could have handled the on-boarding process differently fails. First, the Improper Opt-Ins 

mischaracterize Mr. Gottlieb’s testimony. (Doc. 179 at 4.) Chipotle did not, as they assert, have 

the ability to “require new hires to open an electronic version of the Agreement before being 

capable of accepting it and completing the on-boarding process” that it did not use. (Id.) Rather, 

Mr. Gottlieb’s testimony was only that Chipotle had “explored” such technology, but that it was 

not implemented as a result of “some limitations in how the software is set up and how the hosting 

works in the onboard process.” (Doc. 179-1 at 52:10-24.) He further explained that “it’s certainly 

something that folks who design how those flows work have looked at and considered.” (Id. at 

52:25-53:1.)  

Second, they offer no legal support for the proposition that a paper copy or “clickable 

electronic version” is required in order for them to understand the agreement. Nor do they offer 

support for the theory that this Court may consider alternative, or speculative, methods of on-

boarding as evidence that the ones employed were unconscionable. See Davis, 712 P.2d at 991 

(stating, in past tense, that the second factor concerns “lack of opportunity to read or become 

familiar with the document before signing it); see also Williams v. Walker-Thomas Furniture Co., 

350 F.2d 445, 449 (D.C. Cir. 1965) (cited in Davis as source for second factor and making clear 

analysis concerns whether “element of unconscionability is present at the time the contract is 

made”). The second Davis factor therefore weighs in favor of enforcing the Arbitration Agreement. 

3. The third Davis factor—use of fine print—weighs in favor of enforcing the 
Arbitration Agreement 

The Improper Opt-Ins assert that Chipotle’s use of a linked-to, electronic version of the 

Arbitration Agreement is analogous to hiding an arbitration agreement in “fine print.” (Doc. 179 

at 5.) “Courts should not be in the business of telling parties how to style their contract . . . .” 
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Bonanno v. Quizno’s Franchise Co., LLC, Civ. Act. No. 06-cv-02358-CMA-KLM, 2009 WL 

1068744, at * 19 (D. Colo. Apr. 20, 2009). A “prominently written” arbitration agreement included 

in a separate document that clearly announces itself as an arbitration agreement is sufficient to tip 

this factor in favor of enforceability. Bernal, 793 F. Supp. 2d at 1288 (noting that such an 

agreement, among other factors, weighed against finding unconscionability); c.f. Davis, 712 P.2d 

at 992 (recognizing combination of color and size of print “almost makes it impossible to read” 

and “off-color small print and atypical pagination” weighed against enforcing clause).   

There is no “fine print” in the Arbitration Agreement, literally or figuratively. The 

agreement was clearly written in standard, uniformly-sized font and clearly labeled as “Agreement 

to Arbitrate.” (Doc. 173-1 at 2.) And the Improper Opt-Ins had access to that version during the 

on-boarding process. (Doc. 179-1 at 50:6-12.) This factor therefore weighs in favor of enforcing 

the Arbitration Agreement. 

4. The sixth Davis factor—the parties’ relationship—does not, by itself, 
render the Arbitration Agreement unconscionable 

The Improper Opt-Ins argue (again without any factual support) that they are “individual, 

unskilled, prospective low hourly-wage employees.” (Doc. 179 at 5.) Because of this “fact,” they 

claim they were “coerced” into agreeing to the Arbitration Agreement. (Id. at 6.)  There is nothing 

to suggest that any Improper Opt-Ins’ assent to the Arbitration Agreement was coerced. To the 

contrary, there are no facts from which this Court can infer anything about the Improper Opt-Ins 

because there is no evidence demonstrating the circumstances under which they assented to the 

agreement. And again, Plaintiffs’ Counsels’ derogatory statements as to their own clients cannot 

substitute for the evidence they failed to provide. 

Further, nothing in Mr. Gottlieb’s testimony demonstrates that the Improper Opt-Ins were 

“compelled to enter into” the Arbitration Agreement through undue influence, duress, fraud, or 
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duress. See Miller v. Davis’ Estate, 122 P. 793, 795 (Colo. 1912) (“Oral testimony to establish a 

degree of coercion which will avoid the written engagement of the parties . . . must be at least 

reasonably convincing that the party seeking to avoid the written contract on this ground was 

compelled to enter into it by such illegal acts on the part of the other as compelled him to do what 

he would not have done voluntarily.”); see also Premier Farm Credit, PCA v. W-Cattle, LLC, 155 

P.3d 504, 521 (Colo. App. 2006) (holding duress requires showing not only of “exertion of 

pressure by threats or even physical compulsion” but “must also clearly appear that the force or 

threats employed actually subjugated the mind and will of the person against who they were 

directed and were thus the sole and efficient cause of the action which he took”) (internal 

quotations omitted).  

Further, Mr. Gottlieb’s testimony refutes any duress or coercion: 

So there’s absolutely no pressure to kind of breeze through the onboarding steps, 
for any other reason than the applicant wants to start work and we would like for 
them to start work. There’s no time line on it, and there’s no requirement to be fast, 
frankly. Be slow, just get it done. 

 
(Doc. 179-1 at 105:23-126:4.) 

Even assuming Chipotle and the Improper Opt-Ins are parties of unequal bargaining 

power,3 that factor in and of itself is insufficient to make the Arbitration Agreement unenforceable 

in a post-Concepcion legal landscape. See Nesbitt, 74 F. Supp. 3d at 1371 (noting fact that the 

arbitration agreement was “a standardized agreement between parties with unequal bargaining 

                                                 
 
3 Chipotle maintains they are not. Employees may “certainly engage in negotiation regarding their 
employment,” including as to hours, location, training, “where they might want to start,” wage, 
benefits, eligibility for promotion. (Doc. 179-1 at 101:11-20.) And, given that “[i]t’s a competitive 
job market out there,” and Chipotle wants to ensure that talent “doesn’t get a job next door and go 
to work at Starbucks or Hardee’s,” the Improper Opt-Ins likely have more bargaining power than 
the Improper Opt-Ins lead this Court to believe.  (Id. at 103:23-24, 105:4-8.)  
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power” was “by itself [] not enough for a finding of unconscionability”) (citing Concepcion, 563 

U.S. at 346-47).  Thus, the sixth factor weighs in favor of enforcing the agreement.  

5. The seventh Davis factor—other circumstances surrounding the 
Arbitration Agreement’s formation—weighs in favor of enforcing the 
Agreement 

The circumstances here demonstrate that the Improper Opt-Ins were given an opportunity 

to read—and reject, if they chose—the Arbitration Agreement: 

And if you choose not to agree to the arbitration agreement, for example, once you 
have been given notice and an opportunity to look at it, read it, ask any questions, 
download it, save it, whatever you want to do—if you don’t, then you don’t have 
to be an employee. 

 
(Doc. 179-1 at 68:9-18.) Further, there is a printer in the back of the office where the applicant can 

print out a PDF of the Arbitration Agreement. (Id. at 106:5-17.)  

The Improper Opt-Ins argue that this factor weighs in their favor because “[m]ost low 

hourly-paid restaurant workers likely would never suspect that being hired for such a job would 

require surrendering their legal rights implicated by the Agreement.” (Doc. 179 at 6 (emphasis 

added).) Yet again, this conclusory and speculative statement finds no support in the factual record 

before this Court.   

Further, the Improper Opt-Ins’ assertion that Chipotle was under some obligation to 

disclose unidentified accusations and pending lawsuits borders on the absurd. The Improper Opt-

Ins fail to provide any legal support for such a duty (nor could they). They also fail in any way to 

establish the relevancy of those unidentified “accusations” and lawsuits concerning alleged “off-

the-clock” work practices to the issue before this Court, which is limited solely to whether the 

Arbitration Agreement is enforceable. This part of the Improper Opt-Ins’ argument should be 

disregarded altogether.  
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Accordingly, because the Improper Opt-Ins bear the burden of showing that the Arbitration 

Agreement is both procedurally and substantively unconscionable, and the contract is procedurally 

conscionable, this Court’s analysis need go no further. Nesbitt, 74 F. Supp. 3d at 1372 (“Since the 

contract is procedurally conscionable, the Court need not address the substantive factors.”). 

Chipotle’s Motion should therefore be granted. 

C. The Arbitration Agreement is Not Substantively Unconscionable  

The fourth and fifth Davis factors concern substantive unconscionability. These factors 

include whether the Arbitration Agreement is commercially reasonable and whether the provision 

is “substantively unfair.” Davis, 712 P.2d at 991. The Improper Opt-Ins devote a little over a page 

to their argument that the Arbitration Agreement is substantively unconscionable. (Doc. 179 at 6-

7.) As none of their arguments demonstrate that any contract term “unreasonably favors” Chipotle, 

their arguments fail. See Davis, 712 P.2d at 991 (defining crux of substantive unconscionability to 

be “contract terms which are unreasonably favorable to that party”). 

1. The Arbitration Agreement Serves a Commercial Purpose 

The Arbitration Agreement is commercially reasonable. By its plain terms, the agreement 

reduces dispute resolution costs and affords Chipotle greater predictability in decision-making, 

budgeting, and planning as to litigation costs. (Doc. 173-1.) Specifically, by selecting the 

applicable rules (Employment Arbitration Rules and Procedures of JAMS) and defining a clear 

group of claims subject to arbitration, Chipotle has the benefit of predictability in where, and how, 

it will handle specific litigation matters. (Id. at 2, §§ 3, 4.) And, because the Improper Opt-Ins 

“shall not be required to pay any cost or expense of the arbitration that [they] would not be required 

to pay if the matter had been heard in court,” those benefits do not come at the Improper Opt-Ins’ 

expense. (Id. at 3, § 8.) 
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For similar reasons, Chipotle’s decision to permit only individual claims (rather than class 

and collection action claims) is also commercially reasonable. Individual arbitration permits 

Chipotle and the Improper Opt-Ins to realize arbitration’s “principal advantage”—its informality. 

Concepcion, 563 U.S. at 348 (observing that in “bilateral arbitration” parties “forgo the procedural 

rigor and appellate review of the courts in order to realize the benefits of private dispute resolution: 

lower costs, greater efficiency and speed, and the ability to choose expert adjudicators to resolve 

specialized disputes”). Class arbitration, which “requires procedural formality,” is counter to that 

goal. Id. at 349 (emphasis in original). Moreover, “class arbitration greatly increases risks to 

defendants.” Id. at 350. As the Supreme Court has noted: 

Informal procedures do of course have a cost: The absence of multilayered review 
makes it more likely that errors will go uncorrected. Defendants are willing to 
accept the costs of these errors in arbitration, since their impact is limited to the size 
of individual disputes, and presumably outweighed by savings from avoiding the 
courts. But when damages allegedly owed to tens of thousands of potential 
claimants are aggregated and decided at once, the risk of an error will often become 
unacceptable. Faced with even a small chance of a devastating loss, defendants will 
be pressured into settling questionable claims. Other courts have noted the risk of 
“in terrorem” settlements that class actions entail, and class arbitration would be no 
different. 

 
Id. (internal citations omitted) (further observing that “[a]rbitration is poorly suited to higher stakes 

of class litigation”); see also Kohen v. Pac. Inv. Mgmt. Co., 571 F,3d 672, 678 (7th Cir. 2009) 

(“When the potential liability created by a lawsuit is very great, even though the probability that 

the plaintiff will succeed in establishing liability is slight, the defendant will be under pressure to 

settle rather than to bet the company, even if the betting odds are good.”). Thus, the Arbitration 

Agreement’s prohibition on class and collective arbitrations is commercially reasonable. See 

Bonanno, 2009 WL 1068744, at *20 (observing that it “is not this Court’s responsibility” to 

question business choices made by private parties).  
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The Improper Opt-Ins’ argument to the contrary fails. They offer no evidence to support 

their bald statements that because they are “low paid, low level, relatively unsophisticated, hourly-

wage fast-food” employees, use of the Arbitration Agreement is “outside the mainstream and 

generally unanticipated.” (Doc. 179 at 6.) Those unflattering stereotypes of Chipotle’s workforce, 

made in an effort to have this Court overlook the deficiencies in their arguments, have no basis in 

the record (or reality). And this Court cannot act upon evidence it simply does not have. See Carter, 

608 Fed. Appx. at 904. Their argument should therefore be rejected.  

2. The Arbitration Agreement is Not Substantively Unfair 

The Improper Opt-Ins offer only one argument in support of their assertion that the 

Arbitration Agreement is “substantively unfair”: it would nullify their “statutory right to pursue 

litigation collectively” thereby undermining the FLSA’s remedial purpose. (Doc. 179 at 7.) The 

Improper Opt-Ins “concede the weight of authority holds that, in the context of arbitration 

agreements, the FLSA does not provide a non-waivable, substantive right to litigate collectively.” 

(Id. at n.2.) While the collective action mechanism may “lower costs through the pooling of 

resources” and “limit the controversy to one proceeding,” Lozoya correctly recognizes that those 

are procedural considerations only. Lozoya v. All Phase Landscape Constr., Civ. Act. No. 12-cv-

1048-JLK, 2014 WL 222104, at *4 (D. Colo. Jan. 21, 2014). And voluntary waiver of procedural 

rights does not make an agreement substantively unfair, where, as here, the Improper Opt-Ins may 

still effectively vindicate their substantive statutory rights under the FLSA. See section II, infra; 

see also Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985) (“By 

agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights afforded by the 

statute; it only submits to their resolution in an arbitral, rather than a judicial, forum. It trades the 

procedures and opportunity for review of the courtroom for the simplicity, informality, and 

expedition of arbitration.”).   
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The Tenth Circuit has repeatedly and consistently held that statutes must be interpreted and 

enforced consistent with their plain language. Nat’l Credit Union Admin. Bd. v. Nomura Home 

Equity Loan, Inc., 764 F.3d 1199, 1225 (10th Cir. 2014) (“Our first step in interpreting a statute is 

to determine whether the language at issue has a plain and unambiguous meaning with regard to 

the particular dispute in the case. If it does, our inquiry must cease, and the plain meaning of the 

statute controls.”); Ctr. for Legal Advocacy v. Hammons, 323 F.3d 1262, 1267 (10th Cir. 2003) 

(“When interpreting the language of a statute, the starting point is always the language of the 

statute itself. If the language is clear and unambiguous, the plain meaning of the statute controls.”); 

see also Barnhart v. Sigmon Coal Co., 534 U.S. 438, 461-62 (2002) (“[C]ourts must presume that 

a legislature says in a statute what it means and means in a statute what it says there.”).    

29 U.S.C. § 216(b)—the sole statutory right on which the Improper Opt-Ins rely—provides 

them with a substantive right to recover for violations of § 206 (minimum wage) and § 207 

(overtime). It provides that: 

An action to recover the liability prescribed in either of the preceding sentences 
may be maintained against any employer (including a public agency) in any Federal 
or State court of competent jurisdiction by any one or more employees for and in 
behalf of himself or themselves and other employees similarly situated. No 
employee shall be a party plaintiff to any such action unless he gives his consent in 
writing to become such a party and such consent is filed in the court in which such 
action is brought. The right provided by subsection (b) to bring an action by or on 
behalf of any employee to recover the liability specified in the first sentence of such 
subsection and of any employee to become a party plaintiff to any such action shall 
terminate upon the filing of a complaint by the Secretary in an action under this 
subsection  . . . .  
 

29 U.S.C. § 216(b) (emphasis added). Nothing within this language guarantees any specific 

procedural path to the vindication of the Improper Opt-Ins’ FLSA claims. Rather, § 216(b) 

provides only a substantive right to bring an action to recover for minimum wage or overtime 

violations, without guarantee of the forum or type of action in which that right may be vindicated. 
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See Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228, 233 (noting that antitrust laws “do not 

guarantee an affordable procedural path to vindication of every claim” and thus “[n]o contrary 

congressional command requires us to reject the waiver of class arbitration here”).   

Moreover, the inclusion of a class and collective waiver does not make the Arbitration 

Agreement substantively unfair. (Doc. 179 at 7.) Courts in this Circuit have repeatedly upheld bars 

on class actions. See, e.g., Pollard v. ETS PC, Inc., 186 F. Supp. 3d 1166, 1179 (D. Colo. 2016); 

Bonanno, 2009 WL 1068744, at *20-21 (finding bar on class actions not procedurally or 

substantively unconscionable under Colorado law). So too has the Supreme Court has consistently 

upheld class action waivers. See Italian Colors, 570 U.S. at 233-36; Concepcion, 563 U.S. at 344. 

And, even assuming that the collective and class waiver benefits Chipotle more than it does 

the Improper Opt-Ins, that fact is still insufficient to declare the Arbitration Agreement 

substantively unfair. Colorado law does not require bilaterally for a contract to be enforceable. 

Morris v. Belfor USA Grp., Inc., 201 P.3d 1253, 1260 (Colo. App. 2008) (“[I]n Colorado, a fee-

shifting provision need not be mutual to be enforceable.”); Rains v. Foundation Health Sys. Life 

& Health, 23 P.3d 1249, 1255 (Colo. App. 2001) (“Under Colorado law, every contractual 

obligation need not be mutual as long as each party has provided some consideration for the 

contract.”).   

Accordingly, the Arbitration Agreement is substantively conscionable and should be 

enforced. Chipotle’s Motion should be granted. 

II. THE IMPROPER OPT INS CAN EFFECTIVELY VINDICATE THEIR 
STATUTORY RIGHTS 

 The effective vindication exception “serves to harmonize competing federal policies by 

allowing courts to invalidate agreements that prevent the ‘effective vindication’ of a federal 

statutory right.” Italian Colors, 570 U.S. at 235. “[S]o long as the prospective litigant effectively 
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may vindicate its statutory cause of action in the arbitral forum, the statute will continue to serve 

both its remedial and deterrent function.” Id. (internal quotation omitted) (declining to invalidate 

arbitration agreement because of class action waiver).   

 The Improper Opt-Ins make a number of half-hearted arguments that the Arbitration 

Agreement prohibits effective vindication of their FLSA claims in the arbitral forum.  In so doing, 

the Improper Opt-Ins flout their burden as the objecting party, the clear and unambiguous terms of 

the Arbitration Agreement, and the purpose of the effective vindication exception.  The arbitral 

forum may be different from the judicial forum, but it is no less effective. As outlined below, the 

Improper Opt-Ins’ assertions to the contrary are insufficient as a matter of law. See Green Tree 

Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 89 (2000) (“We have likewise rejected generalized 

attacks on arbitration that rest on ‘suspicion of arbitration as a method of weakening the protections 

afforded in the substantive law to would-be complainants.’”) (quoting Rodriguez de Quijas v. 

Shearson/Am. Express, Inc., 490 U.S. 477, 481 (1989)). 

A. The collective action waiver does not prevent effective vindication 

Italian Colors is instructive as to the Improper Opt-Ins’ argument concerning the collective 

action waiver. (See Doc. 179 at 9.) There, the Supreme Court declined to apply the effective 

vindication exception to invalidate an arbitration agreement that contained a class action waiver. 

Italian Colors, 570 U.S. at 235-36. To that end, the Court held: 

[T]he fact that it is not worth the expense involved in proving a statutory remedy 
does not constitute the elimination of the right to pursue that remedy. The class-
action waiver merely limits arbitration to the two contracting parties. It no more 
eliminates those parties’ right to pursue their statutory remedy than did federal law 
before its adoption of the class action for legal relief in 1938[.] Or, to put it 
differently, the individual suit that was considered adequate to assure “effective 
vindication” of a federal right before adoption of class-action procedures did not 
suddenly become “ineffective vindication” upon their adoption.   
 

Id. at 236-37 (internal citations omitted) (emphasis in original).   
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The Improper Opt-Ins’ insistence that the collective action waiver deprives them of 

effective vindication of their rights is directly contrary to the principles espoused in Italian Colors. 

It is also against the weight of authority in the FLSA context. Circuit courts have routinely 

recognized that a collective action is not necessary for a plaintiff to effectively vindicate his or her 

FLSA rights, and the Improper Opt-Ins concede as much. (See Doc. 179 at 7 n.2.); see, e.g., 

Walthour v. Chipio Windshield Repair, LLC, 745 F.3d 1326, 1335 (11th Cir. 2014) (holding 

collective action waiver not inconsistent with the FLSA); Sutherland v. Ernst & Young LLP, 726 

F.3d 290, 296-97 (2d Cir. 2013) (finding no “congressional command” to reject collective action 

waiver); Owen v. Bristol Care, Inc., 702 F.3d 1050, 1052-53 (8th Cir. 2013) (noting an employee 

who must opt in to a collective must also have the power to waive participation); Carter v. 

Countrywide Credit Indus., Inc., 362 F.3d 294, 298 (5th Cir. 2004) (holding inability to proceed 

as collective did not deprive employees of substantive rights under the FLSA).  

The Improper Opt-Ins simply do not enjoy an absolute right to proceed as a collective. This 

remains true even if the Improper Opt-Ins’ “damages are likely to be relatively small” such that 

some may forego individual arbitration. (Doc. 179 at 10); see Sutherland, 726 F.3d at 298 (“[T]he 

‘effective vindication doctrine’ cannot be used to invalidate class-action waiver provisions in 

circumstances where the recovery sought is exceeded by the costs of individual arbitration[.]”). 

The collective action waiver does not act as a bar to effective vindication of the Improper Opt-Ins’ 

FLSA claims.        

B. The fee provisions do not prevent effective vindication  

The effective vindication exception recognizes that an arbitration agreement may be 

unenforceable if the cost of arbitration “deprives the plaintiff of an accessible forum to resolve his 

statutory claim[.]” Daugherty v. Encana Oil & Gas (USA), Inc., Civ. Act. No. 10-cv-02272-WJM-

KLM, 2011 WL 2791338, at *10 (D. Colo. July 15, 2011). However, the cases in which courts 
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have found the cost of arbitration to be prohibitive demonstrate that the effective vindication 

exception is inappropriate here.   

For example, in Shankle v. B-G Maintenance Management of Colorado, Inc., the subject 

arbitration agreement required the plaintiff to pay one-half of the arbitrator’s fees. 163 F.3d 1230, 

1234 (10th Cir. 1999). This provision forced the plaintiff “between the proverbial rock and a hard 

place[.]” Id. at 1235. The plaintiff was contractually barred from the judicial forum where he did 

not have to pay for a judge’s services, and effectively barred from an arbitral forum because he 

could not afford the fees. Id. Similarly, in Daugherty, the arbitration agreement adopted rules 

which required the parties to share the costs of filing the arbitration, producing witnesses, and 

compensating the arbitrators. 2011 WL 2791338, at *11. The plaintiffs had no financial ability to 

pay these fees—ranging between $15,000 and $76,000—and were therefore precluded from 

pursuing their FLSA claims against their former employer. Id. at *11-12.   

In contrast, here the Arbitration Agreement expressly provides that the Improper Opt-Ins 

“shall not be required to pay any cost or expense of the arbitration that [the Improper Opt-Ins] 

would not be required to pay if the matter had been heard in court.”4 (Doc. 173-1 at 3, § 7; see also 

Order at 8.) Unlike the plaintiffs in Shankle and Daugherty, the Improper Opt-Ins are placed in the 

exact same position as if they pursued their claims in federal court. Thus, the Improper Opt-Ins are 

not deprived of an appropriate forum to pursue their statutory claims.   

                                                 
 
4 The Improper Opt-Ins baldly claim this provision is “ambiguous.”  (Doc. 179, p. 10.)  It is not.  
The Arbitration Agreement is exceedingly clear and ensures the Improper Opt-Ins will not be 
burdened by expenses beyond those equally associated with an action filed in a court of law. To 
the extent the Improper Opt-Ins believe they should be free from costs altogether, there is no such 
legal requirement.  See, e.g., Cole v. Burns Intern. Sec. Servs., 105 F.3d 1465, 1484 (D.C. Cir. 
1997) (“There is no doubt that parties appearing in federal court may be required to assume the 
cost of filing fees and other administrative expenses, so any reasonable costs of this sort that 
accompany arbitration are not problematic.”). 
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Furthermore, the Arbitration Agreement’s terms do not circumvent the rights afforded by 

the FLSA. Pursuant to the Arbitration Agreement, “[t]he arbitrator shall award reasonable 

attorneys’ fees and costs to a party if such award is required by applicable law[.]” (Doc. 173-1 at 

3, § 4 (emphasis added).) It is well-settled that the FLSA mandates an award of attorneys’ fees and 

costs to a prevailing plaintiff. 29 U.S.C. § 216(b). Therefore, the Arbitration Agreement is 

consistent with the Improper Opt-Ins’ compulsory rights under the FLSA. See Daniels v. Encana 

Oil & Gas (USA) Inc., Civ. Act. No. 16-cv-01851-CBS, 2017 WL 3263228, at *2 (D. Colo. Aug. 

1, 2017) (finding arbitration provision entitling prevailing party to recover fees “actually aligns 

with the FLSA insofar as it would allow the Plaintiff to recover his attorney’s fees if he wins”). 

The Arbitration Agreement also provides that, “if an award of attorneys’ fees and costs is 

not required, the arbitrator shall have authority, subject to applicable law, to award reasonable 

attorneys’ fees and costs in the arbitrator’s discretion.” (Doc. 173-1 at 3, § 4 (emphasis added).)  

Although the statute is silent as to what is required for a prevailing defendant, it is not true, as the 

Improper Opt-Ins contend, that “[t]he FLSA provides no authority for payment of attorneys’ fees 

and costs to a defendant in the court’s ‘discretion’ if not otherwise required.” (Doc. 179 at 10.)    

To the contrary, “the FLSA entitles a prevailing defendant to attorney’s fees only where 

the district court finds that the plaintiff litigated in bad faith.” Sanchez v. Nitro-Lift Techs., LLC, 

762 F.3d 1139, 1148 (10th Cir. 2014) (internal quotations omitted); see also Daniels, 2017 WL 

3263228, at *6 (“[A]llowing Defendant to recover its reasonable attorneys’ fees if it prevails would 

not violate the FLSA.”) (finding arbitration agreement enforceable). The FLSA also does not 

prohibit an award of costs to a prevailing defendant. See Lochridge v. Lindsey Mgmt. Co., 824 F.3d 

780, 782 (8th Cir. 2016) (recognizing court’s discretion). Therefore, the Arbitration Agreement 
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enables the arbitrator to exercise no more or less discretion than a trial court with respect to an 

award of attorneys’ fees and costs to a prevailing FLSA defendant.   

Because neither the cost nor fee provisions preclude the Improper Opt-Ins from a full and 

fair adjudication of their substantive FLSA rights, the Arbitration Agreement is enforceable.   

C. The forum selection clause does not prevent effective vindication 

The Improper Opt-Ins’ challenge to the Arbitration Agreement based on the forum 

selection clause is unsupported by fact or law. (See Doc. 179 at 11.) In Colorado, “a forum 

selection clause will be enforced unless the party seeking to avoid its effect proves that 

enforcement would be unfair or unreasonable.” Edge Telecom, Inc. v. Sterling Bank, 143 P.3d 

1155, 1158 (Colo. App. 2006); see also Excell, Inc. v. Sterling Boiler & Mech., Inc., 106 F.3d 318, 

320 (10th Cir. 1997) (holding “there are no material discrepancies between Colorado law and 

federal common law” with respect to enforcement of forum selection clauses). 

The Improper Opt-Ins claim that the forum selection clause is unreasonable because it is 

possible some of them may have moved away from the county where they were last employed by 

Chipotle.5 (Doc. 179 at 11.) To the extent the Improper Opt-Ins believe the inconvenience and 

expense of having to arbitrate where they no longer reside renders the forum selection clause 

unreasonable, they are incorrect. “Mere inconvenience or additional expense is not the test of 

unreasonableness.” ABC Mobile Sys., Inc. v. Harvey, 701 P.2d 137, 139 (Colo. App. 1985).   

Moreover, the Improper Opt-Ins do not identify a single person who will be unreasonably 

burdened by the forum selection clause. In Carter, the Fifth Circuit addressed a forum selection 

clause nearly identical to the one contained in the Arbitration Agreement. 362 F.3d at 299. In 

                                                 
 
5 It is unclear how a forum selection clause that may require interstate travel could, at the same 
time, discourage interstate travel, and the Improper Opt-Ins do not meaningfully elaborate on this 
point.  (See Doc. 179 at 11 n.3.) 
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holding that the arbitration agreement did not prevent the effective vindication of the employees’ 

FLSA rights, the court noted that the employees provided no “evidence that application of the 

forum selection provision placed an unreasonable burden on any of them individually[.]” Id. The 

Improper Opt-Ins have likewise woefully failed to show the forum selection clause poses an 

unreasonable obstacle in pursuit of their claims. See id. (requiring objecting party to demonstrate 

unreasonableness of forum selection clause in arbitration agreement). 

D. An ambiguity in the Arbitration Agreement, if any, does not prevent effective 
vindication 

The Improper Opt-Ins briefly contend that the Arbitration Agreement can be interpreted 

“to mean that a worker may participate individually in an existing collective action.” (Doc. 179 at 

12.) According to the Improper Opt-Ins, “some” unidentified, potential opt-in plaintiffs “likely 

were deterred . . . from opting into this proceeding,” and, in turn, “discouraged from pursuing their 

claims in arbitration.”  (Id.)    

The Improper Opt-Ins’ argument with respect to a purported ambiguity in the Arbitration 

Agreement is ill-explained and unsupported by a single case citation. It is also nonsensical. The 

Improper Opt-Ins, by definition, were not deterred from joining this action—they are presently in 

it. Nor did Plaintiffs’ Counsel send or ask to send them copies of the Arbitration Agreement (with 

or without any explanations) when seeking their consent to participate. Others who chose not to 

join, for whatever reason, are not parties to this case, are not represented by the Improper Opt-Ins, 

and have no bearing on whether the Improper Opt-Ins can effectively vindicate their statutory 

rights. The Carter plaintiffs made a similar attempt to challenge an arbitration agreement based on 

the burden of the forum selection clause on “hypothetical plaintiffs.”  362 F.3d at 299 n.2.  The 

court correctly noted that the operation of the forum selection clause on non-parties was 
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“irrelevant.” Id. The interpretation of the Arbitration Agreement by individuals who did not join 

this action is equally irrelevant.       

E. Limited discovery does not prevent effective vindication 

Finally, the Improper Opt-Ins’ assertions concerning the scope of discovery in arbitration 

proceedings are completely without merit. The Improper Opt-Ins cite no authority that stands for 

the proposition that limited discovery bars the effective vindication of their statutory rights. (See 

Doc. 179 at 12.) In fact, the United States Supreme Court has expressly rejected such a position.   

In Gilmer v. Interstate/Johnson Lane Corp., an employee challenged the arbitration of his 

age discrimination claim under New York Stock Exchange (“NYSE”) arbitration rules. 500 U.S. 

20, 31 (1991). The employee complained that the limited discovery allowed in NYSE arbitrations 

made it difficult to prove discrimination. Id. However, the Gilmer Court found age discrimination 

claims required no more extensive discovery than other arbitrable claims. Id. The same can be said 

for FLSA claims, and the Improper Opt-Ins offer no support for their conclusory assertion that “a 

plaintiff in an employment case [will] generally need more discovery than [will] his or her 

employer[.]”6 (Doc. 179 at 12.) Even assuming otherwise, the arbitrator is empowered to order 

additional discovery by the JAMS Rules, (see Doc. 176-3 at 19 (Rule 17(b)); and the Arbitration 

Agreement. (See Doc. 173-1 at 3, § 8.) Courts have rejected challenges to arbitration where, as is 

the case here, the objecting party “has both a contractual and a statutory basis for further 

discovery[.]” Guyden v. Aetna, Inc., 544 F.3d 376, 386-87 (2d Cir. 2008).   

Furthermore, in Gilmer, the employee failed to establish that the discovery provided for in 

arbitration was “insufficient to allow . . . [the employee] a fair opportunity to present [his] claims.” 

                                                 
 
6 Notably, the Improper Opt-Ins do not assert that FLSA claims require more discovery than any 
other claims, including those at issue in Gilmer. (See Doc. 179 at 12.)   
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500 U.S. at 31.7 Although not “as extensive as in the federal courts,” the NYSE rules still allowed 

for document production, information requests, depositions, and subpoenas. Id. Likewise, the 

JAMS Rules require the exchange of all relevant, non-privileged documents, and permit the taking 

of depositions. (Doc. 176-3 at 18-19 (Rule 17).) The JAMS Rules also do not impose “[s]trict 

conformity to the rules of evidence[.]” (Id. at 21 (Rule 21).) This is exactly the type of “important 

counterweight” that supports the adequacy of the arbitral forum.  Gilmer, 500 U.S. at 31. As such, 

there is no basis for the Court to find that the arbitration discovery process is incompatible with 

effective vindication. See Carter, 362 F.3d at 298 (rejecting argument that limits on discovery 

deprived employees of substantive FLSA rights).   

F. Unenforceable provisions of the Arbitration Agreement, if any, may be 
severed 

For the reasons outlined above, the Arbitration Agreement is valid in all respects. 

Nonetheless, when a contractual provision hinders the effective vindication of a substantive right, 

it may be severed from the agreement, if the agreement contains a severability or savings clause. 

Pollard, 186 F. Supp. 3d at 1178. Only when unenforceable provisions “permeate” an agreement, 

will they affect the validity of the agreement as a whole.  Daugherty, 2011 WL 2791338, at *12.   

The Arbitration Agreement in this case provides that any part deemed “to be illegal or 

unenforceable . . . shall not affect the balance of [the] Agreement, which shall remain in full force 

and effect, and such invalid provision shall be deemed severable.” (Doc. 173-1 at 4, § 12.) In light 

of this severability clause, the Improper Opt-Ins’ contention that the Arbitration Agreement 

“should be ‘completely obliterated’” is untenable. (Doc. 179 at 9.) The Improper Opt-Ins have not 

                                                 
 
7 It is noteworthy that, after years of litigation in this case, the Improper Opt-Ins have failed to 
identify any necessary or even valuable discovery that would be useful to them in avoiding 
arbitration. 

Case 1:14-cv-02612-JLK   Document 182   Filed 04/16/18   USDC Colorado   Page 27 of 33



28 

identified even one unenforceable provision of the Arbitration Agreement, let alone an 

overwhelming illegal element.   

Even assuming otherwise, all of the purported infirmities in the Arbitration Agreement 

could be—and regularly are—severed.  See, e.g., Pollard, 186 F. Supp. 3d at 1178 (severing fee-

shifting and cost-sharing provisions inconsistent with the FLSA); Santich v. VCG Holding Corp., 

Civ. Act. No. 17-cv-00631-RM-MEH, 2017 WL 4251944, at *9 (D. Colo. Sept. 26, 2017) 

(recommending severance of the same); Daniels, 2017 WL 3263228, at *6 (severing cost 

provisions only upon a showing that total enforcement of arbitration agreement would be cost 

prohibitive to the plaintiff); Daugherty, 2011 WL 2791338, at *12 (enforcing arbitration 

agreement after severance of cost and fee provisions).  This reflects the well-settled “presumption 

in favor of arbitrability” that requires resolution of “all doubts in favor of arbitration[.]”  Fuller v. 

Pep-Boys-Manny, Moe & Jack of Del., Inc., 88 F. Supp. 2d 1158, 1162 (D. Colo. 2000) 

(disregarding fee-splitting provision and compelling arbitration).   

To find the Arbitration Agreement unenforceable based on any one of the Improper Opt-

Ins’ challenges is to ignore severance as the preferred remedy for an otherwise valid agreement to 

arbitrate.  See Richardson v. Citigroup, Inc., Civ. Act. No. 12-cv-00485-WJM-KMT, 2012 WL 

3590899, at *1 (D. Colo. July 25, 2012) (“District courts must defer to arbitration unless it may be 

said with positive assurance that the arbitration clause is not susceptible of an interpretation that 

covers the asserted dispute.”) (internal quotations omitted), adopting recommendation, 2012 WL 

3590897, at *1 (D. Colo. Aug. 21, 2012).   

III. NO ADDITIONAL DISCOVERY IS WARRANTED OR PERMITTED 

This Court directed the parties to “indicate what, if any, additional discovery is needed in 

order to resolve the question of enforceability.” (Doc. 178 at 9.) No such additional discovery is 

required. The Improper Opt-Ins have now been given two opportunities and more than ample time 
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to develop a factual record to support the Arbitration Agreement’s alleged unenforceability. They 

have failed to do so. And that failure has waived any further supplementation of the record. See 

United States v. Carrasco-Salazar, 494 F.3d 1270, 1272 (10th Cir. 2007) (defining waiver as the 

intentional relinquishment or abandonment of a known right). This Court should now address 

Chipotle’s Motion on the record before it and, based on the arguments contained herein and in the 

principal briefing, grant it. 

IV. THE IMPROPER OPT-INS’ SUPPLEMENTAL BRIEF CALLS INTO 
QUESTION PLAINTIFFS’ COUNSELS’ ADEQUACY   

This Court should not ignore that the Improper Opt-Ins—and their counsel—have done 

little to support their opposition to Chipotle’s Motion. Viewed in totality with their previous 

opposition, it appears that the Improper Opt-Ins are once again hoping that this Court will simply 

refer them to arbitration (as they have previously requested, and this Court has previously 

rejected). Indeed, there is no other rational explanation for the Improper Opt-Ins and their counsels’ 

initial dogged insistence that the Arbitration Agreement was unenforceable, only to now, having 

the opportunity to make that argument, provide no evidence in its support. (See Doc. 158 

(requesting that “any Opt-In Plaintiff” who signed an Arbitration Agreement be referred to 

arbitration); Nov. 12, 2015 Tr., attached as Ex. A. at 6:17-7:4, 21:6-13 (disagreeing with Chipotle 

that Arbitration Agreement is enforceable).) This behavior is illustrative of two things. 

 First, their behavior calls into question Plaintiffs’ Counsels’ adequacy as collective counsel 

here. They previously invited thousands of Opt-Ins to breach their agreement with Chipotle by 

opting into this collective in direct disregard of the Arbitration Agreement. They did so, over 

Chipotle’s objection, knowing that the Opt-Ins would, by taking actions inconsistent with the 

Arbitration Agreement, risk waiving their rights to any substantive recovery. Hill v. Ricoh Ams. 

Corp., 603 F.3d 766, 772 (10th Cir. 2010) (“[T]he right to arbitration, like any other contract right, 
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can be waived.”) (citing Reid Burton Constr., Inc. v. Carpenters Dist. Council of S. Colo., 614 

F.2d 698, 702 (10th Cir. 1980)). Now, having successfully convinced 2,814 Opt-Ins to disregard 

their agreements and potentially waive their right to recovery, it appears Plaintiffs’ Counsel has 

elected not to defend their participation in this collective action. Instead, they have half-heartedly, 

if that, defended their unconscionability argument, as if in hopes of dismissal.8 The reasons for 

these actions are left to speculation, but leave both the named Plaintiffs and their counsel in a less 

than favorable light. Under these circumstances, hard consideration should be given to whether the 

named Plaintiffs and Plaintiffs’ Counsel meet the established adequacy standards and whether they 

can appropriately represent the Improper Opt-Ins. Rutter & Willbanks Corp. v. Shell Oil Co., 314 

F.3d 1180, 1187-88 (10th Cir. 2002) (“Resolution of two questions determines legal adequacy: (1) 

do the named plaintiffs and their counsel have any conflicts of interest with other class members 

and (2) will the named plaintiffs and their counsel prosecute the action vigorously on behalf of the 

class?”); Pilego v. Los Arcos Mexican Rests., Inc., 313 F.R.D. 117, 126-27 (D. Colo. 2016) 

(applying Rutter and Rule 23 adequacy to FLSA collective).   

Second, their behavior demonstrates the need for this Court to sever the attorney-client 

relationship between Plaintiffs’ Counsel and the Improper Opt-Ins, if and when they are dismissed. 

The Court should restore the Improper Opt-Ins to the status quo before Plaintiffs’ Counsel 

improperly invited them to join a collective that Plaintiffs’ Counsel sought to represent, despite 

the obvious conflicts their representation presents. Plaintiffs’ Counsel should not have been 

                                                 
 
8 To be clear, any such dismissal should be plainly that—a dismissal, without orders to pursue 
arbitration. As this Court has previously made clear, it “does not refer cases to arbitration.” (Doc. 
166 at 2.) And the Improper Opt-Ins have lost the right to request that result in any event. (Doc. 
172 at 18-21.) Thus, for the reasons set forth in Chipotle’s Motion and reply in support, this Court 
should simply dismiss the Improper Opt-Ins without any further direction to pursue arbitration. 
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permitted to invite thousands of persons to disregard Chipotle’s contractual rights and their own 

contractual obligations, only to then jeopardize those individuals’ right to actually recover.  The 

damage to these individuals’ rights should not be ignored. Arbitration provides “lower costs, 

greater efficiency, and speed”—advantages that, through their procedural machinations here, 

Plaintiffs’ Counsel has already lost for the Improper Opt-Ins. Concepcion, 563 U.S. at 348.  

Nor should the procedural maneuvering in which Plaintiffs’ Counsel are engaging be 

ignored. If Chipotle’s Motion is denied, the possibility of thousands of individual follow-along 

arbitrations is real. Allowing Plaintiffs’ Counsel to threaten Chipotle with those thousands of 

individual arbitrations in the hopes of gaining a tactical advantage in this litigation and independent 

leverage outside of this litigation is untenable and should not be permitted. See Hamoudeh v. 

Unitedhealth Grp. Inc., 16-CV-790 (PKC) (RML), 2016 WL 2894870, at * 2 (E.D.N.Y. May 17, 

2016) (using collective procedure to “make workers aware of their rights such that they can, at the 

very least, pursue arbitration” would “stir[] up potential litigation in [a] manner [that] would be an 

improper use of judicial authority”). This Court should also not ignore that Plaintiffs’ Counsel 

created this scenario. They cannot now flaunt the Arbitration Agreement in hopes of obtaining 

tactical advantages from enforcing it.  

CONCLUSION 

For the reasons set forth above and in Chipotle’s principal briefing, Chipotle respectfully 

requests that this Court: (i) dismiss, without prejudice, the claims of any Improper Opt-Ins who 

executed Chipotle’s Arbitration Agreement; (ii) prohibit Plaintiffs’ Counsel from representing or 

otherwise communicating with the dismissed Improper Opt-Ins; (iii) provide the Improper Opt-

Ins with a Court-authorized notice of the dismissal of their claims and alerting them to the right to 
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secure alternative counsel if they intend to pursue their claims in any forum; and (iv) granting such 

other and further relief as this Court deems just and proper.   
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