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I. INTRODUCTION 

Objecting to any class action settlement can be a perilous business.  Counsel for objectors 

(and often absent class member objectors themselves) are subject to personal smears, threats, and 

intimidation.  Class Counsel has often spent a great deal of time and effort working out a settlement 

and can lose sight of the fact that absent class members are entitled to make their objections known 

and, when warranted, litigate their objections vigorously.  Class Counsel and defendants are 

focused on the light at the end of the litigation tunnel and take umbrage when criticized for 

overstepping their authority or overlooking issues that absent class members find important.  But 

that does not justify filing false motions, trampling on objector rights, and taking a pointless 

scorched-earth approach to the penultimate, but critical, stage of litigating objections. 

This motion is frivolous, false, and contrary to the express terms of Rule 11.  Not only must 

it be denied, but sanctions should be imposed against Jeremy A. Lieberman for signing this motion 

in violation of Rule 11.  Sanctions are requested in the amount of reasonable attorneys’ fees and 

costs incurred in opposing this motion of $22,250.  Decl. Furman, ¶ 8. 

 A. Lieberman Violates the Safe Harbor Provisions of Rule 11 

Here, Class Counsel Jeremy A. Lieberman has filed a false motion that violates the letter 

and spirit of Rule 11 seeking over $1,000,000 in sanctions as a transparent attempt to chill 

legitimate questions concerning the propriety of this settlement.  Lieberman served Bueno’s 

counsel with a Rule 11 motion to supposedly establish the 21-day safe harbor period to withdraw 

the offending objections more than two weeks after the Court issued judgment in this matter ruling 

on the objections (Doc. No. 858-1). 1   This fact alone mandates denial of the motion and 

demonstrates that Lieberman violated Rule 11 by pursuing this motion. 

																																																								
1 The Court gave notice of its ruling disposing of Bueno’s arguments on June 22, 2018, and entered 
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Moreover, at the time it was served, Lieberman’s Motion identified only four discrete 

grounds for sanctions based on the merits of four of the contentions raised by Bueno.  While 

Bueno’s counsel disagreed with the premise of the Motion, after reviewing the bases for appeal 

and narrowing those issues, and in an abundance of caution, it was determined that withdrawing 

the four identified grounds for objection would not have a bearing on the arguments on appeal.  

Therefore, within the safe harbor period, Bueno withdrew the four grounds identified in the motion 

(Doc. No. 853). 

Undeterred by the fact that Bueno has immunity for the four arguments withdrawn within 

the safe harbor period, Lieberman filed his motion anyway—based this time on five allegedly 

frivolous arguments in Bueno’s objections—including the four withdrawn arguments.  

Lieberman violated Rule 11 by seeking sanctions for claims withdrawn within the safe harbor 

period.  This is another violation of Rule 11 by Lieberman justifying sanctions against him. 

Moreover, by adding the fifth contention (Bueno’s argument on appeal that the Court has 

a duty to rule on the identity of the cy pres recipient in order to pass on the settlement as a whole), 

which was not included in the safe harbor notice, Lieberman again violates the requirements of 

Rule 11.  Not only did Lieberman substantively change the grounds for the Motion by adding a 

new ground that was not stated in the safe harbor notice, the motion itself is dramatically different 

from the safe harbor notice.  The memorandum for the original motion that was served was just 

over five pages long.  The memorandum for the new motion that was filed is over twelve pages 

long and contains several new legal authorities.  Lieberman’s refusal to even consider the strict 

requirements to observe the safe harbor guarantee of Rule 11 is unexplained and in bad faith.   

																																																								
the judgment thereon on the record on July 2, 2018 (Doc. No. 838).  The first purported safe harbor 
notice from Lieberman came on July 17, 2018.  Doc. No. 858-1. 
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Lieberman has filed this motion despite no chance of success and despite the fact that it 

violates the letter of Rule 11 as well as controlling caselaw construing Rule 11.  Lieberman’s 

motion is so patently frivolous that it can only be explained by other intentions.  Lieberman is not 

seeking to serve the purposes of Rule 11, he is trying to harass and intimidate the dissenting class 

members who are getting in the way of his nine-figure pay day.  Lieberman disregards the 

seriousness of the Rule 11 strictures and brought this motion recklessly and with intent to 

personally harm counsel herein despite full knowledge that the motion is meritless.  Lieberman 

should be sanctioned not only for bringing a motion that could never prevail, but for his abusive 

intentions in bringing this motion. 

B. The Request for Sanctions Under § 1927 is Unsupported 

The new memorandum for Lieberman’s Motion also adds a new—and improper—

argument that sanctions should be imposed under 18 U.S.C. § 1927.  This argument is not 

supported by cognizable evidence of bad faith or vexatiousness.  While not subject to the same 

safe harbor requirements as a Rule 11 motion, a motion under § 1927 cannot be based on 

withdrawn arguments that have not extended the litigation, purported conduct by counsel in other 

matters, or filing an appeal.  Even ignoring these rules, at best, the allegedly sanctionable conduct 

is filing one objection and one appeal concerning the improper cy pres terms in the settlement 

approved by the Court.  The arguments raised by Bueno on appeal are supported by circuit 

precedent,2 and the conduct cited by Lieberman does not support sanctions as a matter of law. 

Furthermore, any motion for sanctions under § 1927 requires a showing and a specific 

finding of subjective bad faith motivating the underlying conduct.  The only thing that Lieberman 

																																																								
2 Dennis v. Kellogg Co., 697 F.3d 858, 865 (9th Cir. 2012) (holding that identifying the cy pres 
recipient is integral to determining whether the settlement can be approved as fair, reasonable, and 
adequate). 
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identifies as evidence of bad faith is the fact that counsel herein has represented other objectors in 

other cases before.  That is wholly inadequate because being a lawyer that had represented 

objectors before is irrelevant to the question of whether the conduct in a particular case was 

sanctionable, and a sanctions motion under § 1927 can only be made based on conduct in the case 

were sanctions are sought. 

In sum, Lieberman should pay sanctions for the costs and fees of Bueno’s counsel being 

forced to respond to his frivolous and procedurally unacceptable motion.  The only reason the 

Lieberman Motion was filed was to harass counsel in a misguided attempt to squelch the vigorous 

advocacy of Bueno’s counsel in this matter.  Lieberman served the Rule 11 safe harbor notice after 

the Court already ruled on the objections, filed this Motion after the arguments cited in the notice 

were withdrawn during the safe harbor period, filed this Motion despite the fact that it raises new 

alleged misconduct not specified in the notice, and deliberately misled the Court by failing to cite 

the applicable circuit authority pertaining to the cy pres argument.  This conduct is unbecoming, 

unprofessional, and sanctionable. 

II. RESPONSE TO UNSUPPORTED ALLEGATIONS 

A. Merits of the Withdrawn Objections 

While the Court may not award sanctions based on the objections withdrawn during the 

safe harbor period, the merits are briefly addressed here to assure no confusion concerning the 

underlying arguments. 

“Class Notice” -- These objections were based on two facts.  One, Class Counsel had 

attempted to seal a document concerning side deals that were reached as part of the settlement 

agreement.  This document included specific reference to damage opinions by Dr. Nye (Doc. No. 

768).  This information was not included in the notice and the opinions of Dr. Nye were not 
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disclosed in the notice or in the motion for final approval.  The motion for final approval made 

statements concerning the maximum damages opined (Doc. No. 767, p. 16), but the motion was 

not supported by Dr. Nye’s declaration.  It was reasonable to object to statements of fact in the 

motion for final approval asserted without evidentiary support.   

Two, the long form notice contained a description of the plan of allocation and charts that 

to estimate recoveries.  The settlement agreement itself deferred to the information in the long 

form notice as the terms for the plan of allocation.  However, the settlement agreement also stated 

that the plan of allocation was not a material term of the agreement, stating, “The Plan of 

Allocation is to be considered by the Court separately from its determination of the fairness, 

reasonableness, and adequacy of the Settlement as set forth in the Stipulation.”  Doc. No. 767-10, 

p. 28.  These terms appeared to be self-defeating because the class may or may not have had notice 

of the actual plan of allocation and because it appeared that class counsel was trying to eliminate 

the possibility that objections to the plan of allocation would hold up approval of the settlement—

which effectively deprives absent class members of their objection rights.  The plan of allocation 

was clearly material.  In any event, the plan of allocation was not altered prior to final approval 

and this objection is abandoned because it is moot. 

“Settlement Amount” -- The objection to the settlement amount pointed out that analysts 

had expected a much higher liability for this case and that weighed against approval of the 

settlement.  These comments on analysts’ analyses were supported by citations to the comments 

in reputable press accounts.  The Court correctly noted that other Grinnell factors were not 

addressed by this argument, but the Grinnell factors are of variable weight and a final approval 

does not need to be based on a finding that all the Grinnell factors support settlement.  E.g., In re 

Glob. Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 456 (S.D.N.Y. 2004).  While the Court 
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overruled the objection, that does not evidence a lack of support for the argument, or that it was 

filed without investigation.  To the contrary, investigation revealed the analysts’ reports that were 

brought to the Court’s attention.  Just because an argument does not carry the day does not mean 

counsel who brings it is subject to sanctions.   

“Plan of Allocation” -- This argument, based on the authority in Eisen v. Carlisle & 

Jacquelin, 479 F.2d 1005 (2d Cir. 1973), was primarily brought to preserve rights based on the 

indefinite nature of the plan of allocation in the settlement, as discussed above.  Under the 

circumstances given the plan of allocation as approved, the Court’s assessment of the objection is 

correct and the argument is abandoned on appeal.  However, the criticism that all common fund 

settlements are distributed among different categories of claimants is unwarranted.  Whenever 

there are different “categories” of claimants, a class action settlement is subject to close scrutiny 

because questions of whether the “categories” are actually subclasses and whether those subclasses 

are adequately represented must be resolved.  Given the varying “categories” in this case, including 

domestic and foreign claimants, and claimants with different species of securities, the issue was at 

least facially presented by the settlement agreement and addressed by the Court. 

“Compensatory Awards” -- The factual statements concerning the quantum of proof for 

the incentives to class representatives presented in the objections were true.  Class representatives 

did not provide a break-down of the work they performed in order to justify the hundreds of 

thousands of dollars sought as incentives.  The declarations in support of the awards present—as 

stated in the objections—only “bulk numbers” concerning the number of hours estimated.  The 

tasks that added up to those hours were not itemized, but were presented as a generalized list of all 

the types of tasks that were performed.  See, Doc. Nos. 789-12, ¶¶ 21–27 (including estimates of 

work performed by Mr. Hill’s colleagues without foundation and/or based on hearsay); 789-13, ¶¶ 
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12–18 (including similar estimates); 789-14, ¶¶ 13–15 (same).  The objection argued that, in order 

to obtain such substantial incentive awards, the quantum of proof was greater.  The Court 

determined that the summaries of work and bulk estimates of hours worked were adequate.  Given 

the Court’s discretion in this matter, this argument was abandoned.  However, the notion counsel 

“clearly failed to read” these declarations is specious when the objections were based on the very 

words stated in the declarations. 

B. Merits of the Cy Pres Objections 

Lieberman’s safe harbor notice failed to reference any arguments raised by Bueno’s 

objection concerning the identity of the cy pres recipient.  The Court recognized that this argument 

was raised by Bueno, and specifically declined to rule on the matter.  Opinion, pp. 37–38.  

Lieberman decided he did not want to make a Rule 11 sanctions motion based on this argument 

when he did not include it the safe harbor notice (untimeliness notwithstanding).  Now, he has 

apparently changed his mind—but because the cy pres argument was not cited in the safe harbor 

notice, if for no other reason, Rule 11 sanctions are unavailable.  Fed. R. Civ. P. 11(c)(2) (notice 

“must describe the specific conduct that allegedly violates Rule 11(b)”). 

Lieberman argues separately that § 1927 sanctions are appropriate because the cy pres 

argument is “contrived.”  However, the cy pres argument is based on persuasive Ninth Circuit 

authority and related cases that have emphasized the importance of fully litigating objections to 

the identity of a cy pres recipient.  Separately, class counsel provides no evidence that can meet 

the high standard for a finding of subjective bad faith. 

In Dennis v. Kellogg Co., 697 F.3d 858 (9th Cir. 2012), the Ninth Circuit held that the 

identity of the cy pres recipient must be determined in order to fulfill the trial court’s obligation to 

the absent class members under Rule 23: “in addition to asking whether the class settlement, taken 
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as a whole, is fair, reasonable, and adequate to all concerned, we must also determine whether the 

distribution of the approved class settlement complies with our standards governing cy pres 

awards.”  Dennis, 697 F.3d at 865 (internal quotations omitted, emphases in original).  Dennis 

distinguished Rodriguez v. West Publishing Corp., 563 F.3d 948 (9th Cir. 2009) (cited in the 

Lieberman Motion, p. 7), because the claims period in Dennis had closed and because it was clear 

that there would be funds available for cy pres distribution.  Id. at 864.3 

Here, the same circumstances that required ruling on the identity of the cy pres recipient in 

Dennis are present.  The claims period closed well before the order for approval issued.  In addition, 

the settlement agreement here guarantees that there will be cy pres funds because of the $10.00 

cut-off for distributions.  Doc. Nos. 767-1 ¶ 34; 767-4, pp. 41–42 (“No distribution will be made 

to an Authorized Claimant who would otherwise receive a distribution of less than US$10.00.”).  

Thus, in addition to the usual distribution issues with uncashed checks and claimants who cannot 

be found, funds will be allocated to claims for under $10.00, but never paid.  There is no question 

that there will be an undistributed portion of the settlement here.  Indeed, “[m]ost class actions 

result in some unclaimed funds.”  Six (6) Mexican Workers v. Ariz. Citrus Growers, 904 F.2d 1301, 

1307 (9th Cir. 1990). 

																																																								
3 In the Second Circuit, Dennis was cited by Guoliang Ma v. Harmless Harvest, Inc., No. 16-CV-
07102 (JMA) (SIL), 2018 U.S. Dist. LEXIS 123322, at *17 (E.D.N.Y. Mar. 31, 2018), for other 
grounds supporting rejection of final approval and distinguished in In re Vitamin C Antitrust Litig., 
No. 06-MD-1738 (BMC) (JO), 2012 U.S. Dist. LEXIS 152275, at *27 (E.D.N.Y. Oct. 22, 2012), 
because the procedural posture there required re-noticing the class regardless. 
 
The issues concerning the primacy of judicial supervision over cy pres distributions are presently 
before the Supreme Court in the matter of Frank v. Goas, Supreme Court of the United States 
Docket No. 17-961.  Frank is presently scheduled for argument October 31, 2018.  While the 
central issue in that case is whether a cy pres-only distribution is ever fair, reasonable, and 
adequatess, the arguments in Frank’s merits brief address the broader issues of conflicts and abuse 
in cy pres awards and the Court’s ruling will almost certainly provide further guidance on what 
must be found for approval of any class action settlement including a cy pres distribution.  
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Moreover, regardless of whether a remainder is certain, the cy pres selection terms present 

special problems here.  The long form notice states, “In the event that the Net Settlement Fund is 

more than sufficient to pay 100% of all Recognized Claims under this Plan plus any reasonable 

fees and expenses awarded by the District Court, then such balance will be paid to an organization 

organized under Brazilian law selected by the Petrobras Defendants and approved by Class 

Counsel, whose mission is to fight corruption and improve corporate governance in Brazil.”  Docs. 

No. 767-1, ¶ 34 (similar terms in the settlement, although varied slightly concerning 

“redistribution”); 767-4, p. 42; Long Form Notice, pp. 17–18 (emphasis added). 

The problems with this provision are insurmountable.  First, the provision does not provide 

for Court approval of the cy pres recipient and thus circumvents the Rule 23 process altogether.  

Cy pres distributions must be approved and subject to review with the same rigor as any other 

aspect of a class action settlement.  See, Dennis, supra.  Also see, Oetting v. Green Jacobson, P.C. 

(In re BankAmerica Corp. Sec. Litig.), 775 F.3d 1060, 1066 (8th Cir. 2015) (“unless the amount 

of funds to be distributed cy pres is de minimis, the district court should make a cy pres proposal 

publicly available and allow class members to object or suggest alternative recipients before the 

court selects a cy pres recipient”); Nachshin v. AOL, Ltd. Liab. Co., 663 F.3d 1034, 1039 (9th Cir. 

2011) (“When selection of cy pres beneficiaries is not tethered to the nature of the lawsuit and the 

interests of the silent class members, the selection process may answer to the whims and self 

interests of the parties, their counsel, or the court.  Moreover, the specter of judges and outside 

entities dealing in the distribution and solicitation of settlement money may create the appearance 

of impropriety.”). 

Second, in this settlement-only class made up of domestic and foreign claimants, a cy pres 

recipient in Brazil cannot be benefit all class members—or even a substantial majority of class 
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members.  Airline Ticket Comm’n Antitrust Litig. Travel Network v. United Air Lines, 307 F.3d 

679, 682 (8th Cir. 2002) (“the unclaimed funds should be distributed for a purpose as near as 

possible to the legitimate objectives underlying the lawsuit, the interests of class members, and the 

interests of those similarly situated”).  See also, White v. First Am. Registry, 592 F. Supp. 2d 681, 

683 (S.D.N.Y. 2009) (quoting Airline Ticket Commission).  The unstated implication that a 

Brazilian nonprofit could benefit security holders around the world was unsupported and went 

unchallenged by the Court.  This aspect of the settlement litigation alone is ripe for appeal. 

Third, and perhaps most critically, the fact that Petrobras selects the cy pres recipient 

smacks of collusion.  Class counsel has approval rights, but no incentive to select a cy pres 

recipient that actually benefits the class because the Court has already granted its imprimatur to 

the settlement terms that circumvent its control.  There is no authority for the Court’s deference to 

the parties, which raises massive concerns about the settlement.  See, Dennis; Oetting; Nachshin, 

all supra.  As originally raised in the objections, “how can class members be assured [the cy pres 

recipient] is not just another shell for Petrobras graft?”  Doc. No. 803, p. 4, n. 3.  The terms of the 

current settlement allow no such assurance.4 

Last, there is no choice but to object to these terms now and fully litigate the objection.  If 

objection to the identity of the cy pres recipient was raised later, class counsel would assuredly 

argue the matter was waived by failing to pursue it now.  Even if the Second Circuit affirms the 

current order on ripeness grounds, the objection will at least have been preserved for further 

																																																								
4  The Lieberman Motion makes a half-hearted argument that the cy pres objection has been 
waived.  Lieberman Motion, p. 9, n. 9.  This argument was not presented in the safe harbor notice.  
In any event it is clearly specious.  The cy pres objection was clearly raised in the filed objections 
and identified—by citation to Bueno’s objection papers—by the Court.  Op., pp. 37–38.  By 
Lieberman’s own standards, such half-baked “kitchen sink” arguments that defy the record are 
clearly sanctionable.  Motion, p. 2. 
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determination whereas a voluntary withdrawal will be preclusive.  However, since the terms of the 

settlement do not require Court approval of the cy pres distribution, there is no certainty that 

objectors will ever have another chance to dispute the identity of the cy pres recipient.  The only 

way to preserve the rights of absent class members to object to the settlement terms concerning 

the cy pres recipient is to appeal the Court’s approval order now. 

C. Allegations of Being a “Professional Objector” 

Lieberman tries to personally smear Bueno’s counsel by falsely characterizing two objector 

cases that he handled in the past seven years, and criticizing unrelated attorneys to whom Bueno’s 

counsel is allegedly connected in some way.  Lieberman knows what he is saying is false but 

simply invents a baseless narrative that he thinks justifies calling counsel herein an “extortionist.”  

Motion, p. 4.  These claims are shocking, offensive, and—but for the litigation privilege—

defamatory. 

The falsity and baselessness of just some of Lieberman’s more outrageous claims are 

explained: Lieberman pretends that the objections by Bueno’s counsel failed to change the class 

action settlement in the privacy violation class action Google Buzz.  This is false and Lieberman 

knows it.  The procedural history of Google Buzz was explained in a letter to the Court, served on 

Lieberman, dated May 17, 2018.  In that letter, Bueno’s counsel explained how he filed briefs 

arguing for changes in the cy pres distribution that the court ultimately made. 

Not only did Lieberman have this information from a letter served in this very case, the 

record in Google Buzz is self-explanatory and shows that counsel advocated for benefited the class 

in changing the cy pres distribution, which the court ultimately did.  In settling the Google Buzz 

appeal, the nonconfidential settlement agreement (Doc. No. 858-3) specifically stated the recital 

“WHEREAS, objectors’ counsel believe that they have contributed some value to the class by 
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making objections that altered the settlement.”  Accordingly, objectors’ claims to fees for 

benefiting the class were included in this settlement.  Lieberman’s statement that Google Buzz 

objections achieved no benefit for the class while advocating for a cy pres award here is at best 

hypocritical, and at worst an attempt to fabricate a false record. 

Lieberman points to three other cases where counsel’s work allegedly resulted in “no class-

wide benefit.”  Motion, p. 5.  The implication is that counsel filed appeals in those cases for 

improper purposes.  There is no support for this statement.  In Rodriguez v. Disner, 688 F.3d 645 

(9th Cir. 2012), counsel represented objectors as part of a group that successfully eliminated all 

but $500,000 of class counsel’s fees on a $49 million settlement.  On appeal of denial of objector 

attorneys’ fees, the Ninth Circuit held that only one objector group was entitled to fees and reversed 

the trial court’s denial of their fees. The Ninth Circuit decided that the trial court did not abuse its 

discretion in denying fees to five other groups of objectors, including counsel’s clients.  Rodriguez, 

688 F.3d at 659.  In such a crowded field, this result was not entirely surprising.  However, 

Lieberman’s implication that the conduct by counsel was wrongful in Rodriguez is a profound 

mischaracterization when the arguments made were the same ones that returned millions of dollars 

to the class, and neither the trial court nor the Ninth Circuit were in any way critical of counsel’s 

conduct.  No findings or suggestions of impropriety were made against counsel in any of the other 

cases identified by Lieberman.  Even if those cases were not entirely successful, that does not 

support inference of improper intent. 

Unable to find any allegations of impropriety at any point in counsel’s career, Lieberman 

tries to introduce a variety of statements by courts concerning the conduct of attorneys who have 

nothing to do with counsel in a blatant attempt to tar counsel with irrelevant and salacious 
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allegations against those lawyers.  Motion, pp. 5–6. 5   Lieberman argues that “Cochran’s 

fingerprints are evident in this case as well,” but makes no attempt to tie any purported off-the-

record action by these lawyers to Bueno or Bueno’s counsel—nor can he.  Nonetheless, Lieberman 

makes a sweeping conclusion implying that he has shown a “pattern of prior misconduct” by 

counsel herein based on the statements of other courts about these other lawyers.  Lieberman has 

misrepresented the record.  His misrepresentation is egregious considering that Lieberman trying 

to put a vile “extortionist” label on counsel while failing to cite a single fact that could possibly 

support such a disturbing assault. 

Unlike the other lawyers identified by Lieberman, counsel herein has never been labelled 

a “professional objector” by any court, has never been sanctioned in connection with any class 

action objection or any appeal, and has never been the subject of even accusations of failings of 

professional integrity such as those leveled by Lieberman.  If he had, Lieberman’s infinite 

resources would surely have located the order.  Lieberman’s allegations are despicable in their 

baselessness and motivated by improper animus towards anyone who would dare object to a 

settlement he brokered.  Lieberman should be sanctioned for levying wholly unwarranted 

allegations of wrongdoing against another lawyer on the public record before the Court. 

/// 

 

																																																								
5 As explained in counsel’s letter to the Court of May 17, 2018, counsel once specially appeared 
to file a motion to quash for Barbara Cochran approximately six years ago.  Lieberman cites to an 
order denying sanctions against Ms. Cochran’s counsel of record in that case.  In re TFT-LCD 
(Flat Panel) Antitrust Litig., Nos. M 07-1827 SI, 1827, 2013 U.S. Dist. LEXIS 9904, at *36 (N.D. 
Cal. Jan. 23, 2013) (listing counsel as “Specially appearing”).  The same document specifically 
indicates that Ms. Cochran’s counsel of record was John Pentz.  Id. at *17.  The order does not 
even hint that counsel herein was implicated in the matter.  Appearing on the same docket as a 
previously sanctioned attorney is a meaningless observation. 
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III. LEGAL ARGUMENT 

 A. Rule 11 Sanctions are Not Available 

Rule 11 authorizes a court to impose sanctions on a party who has presented a pleading, 

motion or other paper to the court without evidentiary support or for “any improper purpose.”  See 

Fed. R. Civ. P. Rule 11 (b).  “A pleading, motion, or paper violates Rule 11 if it is frivolous, legally 

unreasonable, or factually without foundation, even though not signed in subjective bad faith.”  

Wechsler v. Hunt Health Sys., 216 F. Supp. 2d 347, 356 (S.D.N.Y. 2002).  The analysis does not 

involve a determination on the merits, only whether “whether the attorney has abused the judicial 

process.”  Rates Tech., Inc. v. Mediatrix Telecom, Inc., No. CV 05-2755 (JS) (AKT), 2007 U.S. 

Dist. LEXIS 52781, at *9 (E.D.N.Y. Mar. 16, 2007).  This standard is an objective one.  E.g., 

Chambers v. NASCO, Inc., 501 U.S. 32, 47, 111 S. Ct. 2123, 2134 (1991). 

Any order of Rule 11 sanctions is an “extreme remedy” to be “imposed with caution.”  New 

V&J Produce Corp. v. NYCCaterers Inc., 2014 U.S. Dist. LEXIS 137465, at *17 (S.D.N.Y. Sep. 

29, 2014) (citing Knipe v. Skinner, 19 F.3d 72, 78 (2d Cir. 1994); Robledo v. Bond No. 9, 965 F. 

Supp. 2d 470, 478 (S.D.N.Y. 2013); Ramashwar v. Espinoza, No. 05 Civ. 2021 (AJP), 2006 U.S. 

Dist. LEXIS 721, 2006 WL 36752, at *3 (S.D.N.Y. Jan. 6, 2006); Fleming v. Hymes-Esposito, No. 

12 Civ. 1154 (JPO), 2013 U.S. Dist. LEXIS 45912, 2013 WL 1285431, at *11 (S.D.N.Y. Mar. 29, 

2013)).  “A Rule 11 violation is therefore ‘a serious thing, and an accusation of such wrongdoing 

is equally serious.’”  Safe-Strap Co. v. Koala Corp., 270 F. Supp. 2d 407, 421 (S.D.N.Y. 2003) 

(discussing the penalties for a Rule 11 violation) (quoting Draper & Kramer, Inc. v. Baskin-

Robbins, Inc., 690 F. Supp. 728, 732 (N.D. Ill. 1988). 

Due to the seriousness of the Rule, and the potential for significant impact on the targeted 

attorney, protections were added to Rule 11 in 1993 to ensure that an attorney accused of a 
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violation has a reasonable opportunity to be heard, and to correct an alleged violation before 

sanctions may be assessed.6  Under the safe harbor provisions of Rule 11, a party seeking sanctions 

must first serve the motion on the attorney to be sanctioned and provide 21 days within which the 

attorney may withdraw the offending matter.  Fed. R. Civ. Proc., 11(c)(2).  The safe harbor notice 

provision is a “strict procedural requirement.”  (Star Mark, 682 F.3d at 175.) 

The safe harbor notice must state with specificity the allegedly sanctionable conduct: 

Rule 11 and principles of due process require that the subject of a sanctions 
motion be informed of: (1) the source of authority for the sanctions being 
considered; and (2) the specific conduct or omission for which the sanctions 
are being considered so that the subject of the sanctions motion can prepare 
a defense.  Indeed, only conduct explicitly referred to in the instrument 
providing notice is sanctionable. 

Star Mark, 682 F.3d at 175 (internal quotations omitted, emphasis added). 

Once safe harbor notice is provided, the attorney may withdraw or correct the allegedly 

violative “paper, claim, defense, contention, or denial” within the 21 days.  Fed. R. Civ. P. 11(c)(2).  

If the contention specifically identified in the safe harbor notice is withdrawn before the safe harbor 

period expires, the attorney is “immunized” from any claim for Rule 11 sanctions based thereon.  

Id. (“The motion must be served under Rule 5, but it must not be filed or be presented to the court 

if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately 

corrected within 21 days after service or within another time the court sets.”) (emphasis added); 

Photocircuits Corp. v. Marathon Agents, 162 F.R.D. 449, 452 (E.D.N.Y. 1995) (“the complaint 

																																																								
6 “To stress the seriousness of a motion for sanctions and to define precisely the conduct claimed 
to violate the rule, the revision provides that the ‘safe harbor’ period begins to run only upon 
service of the motion.  In most cases, however, counsel should be expected to give informal notice 
to the other party, whether in person or by a telephone call or letter, of a potential violation before 
proceeding to prepare and serve a Rule 11 motion.”  Star Mark Mgmt. v. Koon Chun Hing Kee Soy 
& Sauce Factory, Ltd., 682 F.3d 170, 175 (2d Cir. 2012) (quoting the advisory committee note). 
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was voluntarily withdrawn prior to the filing of the motion, which act immunized plaintiff’s 

counsel”). 

Due the strict safe harbor requirement, a Rule 11 motion for sanctions cannot be served 

after the court disposes of the challenged arguments—because that would deprive the targeted 

attorney of the opportunity to withdraw.  Lawrence v. Richman Grp. of CT LLC, 620 F.3d 153, 

158–160 (2d Cir. 2010).  As cited in Lawrence, the Notes of the Advisory Committee on the 1993 

amendments expressly state: “Given the ‘safe harbor’ provisions discussed below, a party cannot 

delay serving its Rule 11 motion until conclusion of the case (or judicial rejection of the offending 

contention).”  (Emphasis added.)7 

Here, the Motion Lieberman filed with the Court is based on five contentions advanced by 

Bueno.  Only four of those contentions were included in the safe harbor version of the motion 

(Doc. No. 858-1), and those contentions have been withdrawn.  Doc. No. 853.  Regardless of the 

merits, counsel is “immunized” from any Rule 11 sanctions based on those four contentions.  As 

to the fifth contention concerning cy pres issues, sanctions are not available because that contention 

was not “explicitly referred to in the instrument providing notice.”  (Star Mark, supra.) 

 1. Motions Based on Withdrawn Contentions are Prohibited 

Rule 11 expressly prohibits filing a motion for sanctions based on contentions that have 

been withdrawn during the safe harbor period.  Fed. R. Civ. P. 11(c)(2); Unite Here v. Cintas Corp., 

500 F. Supp. 2d 332, 338 (S.D.N.Y. 2007) (“Cintas’ motion fails … because Unite voluntarily 

dismissed its action within the 21-day safe harbor provision … .”).  Turning the Rule on its head, 

Lieberman argues that withdrawal of the cited contentions was “essentially conceding that the [the 

																																																								
7 Counsel cited Lawrence in making the prophylactic withdrawal of the contentions challenged by 
Lieberman, and reserved all rights that regard.  Doc. No. 853. 
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withdrawn claims] were entirely meritless.”  Motion, p. 3.  This argument is illegitimate and 

Lieberman’s reliance on the withdrawn contentions in support of the Motion (Motion, pp. 2–3) 

violates Rule 11.  It vitiates the purpose of the safe harbor provision to allow a moving party to 

base its motion on withdrawn claims, even if collaterally.  Citing the withdrawn contentions as 

grounds for sanctions is even worse.  This Motion cannot be granted because it is based solely on 

the withdrawn contentions that were identified in the safe harbor notice. 

2. Motions Based on Contentions Not Identified in the Notice are 

Prohibited 

While the Second Circuit allows some leeway as to the form of safe harbor notice provided, 

the specificity requirement in the Rule is paramount.  Star Mark, 682 F.3d at 175 (“only conduct 

explicitly referred to in the instrument providing notice is sanctionable”); Schlaifer Nance & Co. 

v. Estate of Warhol, 194 F.3d 323, 334 (2d Cir. 1999) (“At a minimum, the notice requirement 

mandates that the subject of a sanctions motion be informed of: (1) the source of authority for the 

sanctions being considered; and (2) the specific conduct or omission for which the sanctions are 

being considered so that the subject of the sanctions motion can prepare a defense.”); Ametex 

Fabrics v. Just in Materials, Inc., 140 F.3d 101, 109 (2d Cir. 1998) (“[A] sanctioned attorney must 

receive specific notice of the conduct alleged to be sanctionable and the standard by which that 

conduct will be assessed.”) (quoting Ted Lapidus, S.A. v. Vann, 112 F.3d 91, 96–97 (2d Cir. 1997)). 

Lieberman’s safe harbor notice specified four challenged contentions: objections 

pertaining to the “Class Notice,” the amount of the settlement, the plan of allocation, and the 

compensatory awards.  Doc. No. 858-1, pp. 1–2.  While the notice uses nonexclusive language in 

identifying these contentions (id, p. 1 [“These included:”]), it is only effective for the purposes of 

this motion to extent the contentions are specifically identified.  See, Star Mark; Schlaifer Nance; 
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Ametex Fabrics, all supra.  See also, Storey v. Cello Holdings, L.L.C., 347 F.3d 370, 389 (2d Cir. 

2003) (vacating Rule 11 sanctions based on contentions in a letter when the safe harbor notice 

specified other grounds for sanctions, but not the letter).  

In defiance of the specific notice standard under Rule 11, Lieberman added the fifth 

contention when he filed the motion, which was not included in the notice: the cy pres distribution 

argument.  Motion, p. 3.  Even if any of Lieberman’s points on the merits of the cy pres distribution 

argument could be persuasive, which counsel disputes, sanctions are not available on this 

contention because Lieberman did not specifically include it in the safe harbor notice. 

 3. Motions Filed After the Court Rules are Prohibited 

Lieberman knowingly presents bad law to the Court by arguing that the Court can entertain 

a Rule 11 motion after entry of judgment under Val-Land Farms, Inc. v. Third National Bank in 

Knoxville, 937 F.2d 1110 (6th Cir. 1991).  Motion, p.4, n.1.8  This case was decided before Rule 

11 was amended in 1993 to include the safe harbor provisions.  Since the 1993, the law has been 

uniform that Rule 11 sanctions cannot be issued on a motion served after entry of judgment.  

Lawrence, 620 F.3d at 158 (citing decisions from the Fourth, Fifth, Sixth, Ninth & Tenth Circuits); 

ATSI Communs., Inc. v. Shaar Fund, Ltd., 579 F.3d 143, 154 (2d Cir. 2009) (“delay past the point 

at which a pleading or motion may be amended or withdrawn may work a forfeiture of Rule 11 

remedies”); Rojas v. Theobald, No. 02-CV-3623 (DRH) (MLO), 2007 U.S. Dist. LEXIS 62321, 

at *28 (E.D.N.Y. Aug. 23, 2007) (ruling safe harbor compliance is required even if it might be 

“futile” because the challenged claims were already dismissed or withdrawn); Langdon v. County 

of Columbia, 321 F. Supp. 2d 481, 485 (N.D.N.Y. 2004) (“Rule 11 does not permit the court to 

																																																								
8 Lieberman failed to raise this authority in his safe harbor notice and appears to have tossed in the 
footnote an afterthought after reviewing counsel’s partial withdrawal of objections, which cited to 
Lawrence.  Doc. No. 853. 
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entertain motions for sanctions filed after the conclusion of the case or judicial rejection of the 

offending contention.”).  

Not only is Lieberman’s citation to Val-Land Farms indefensible, the Rule itself prohibits 

relief on any Rule 11 motion served after entry of judgment or other order disposing of the 

challenged paper because that would make compliance with the safe harbor requirement 

impossible.  See, Notes of the Advisory Committee on the 1993 amendments (quoted supra).  

Accordingly, the present motion based on the cy pres distribution contentions raised by Bueno is 

prohibited and cannot be granted. 

 B. Request for § 1927 Sanctions is Based on Improper Matter and Fails 

 Sanctions under § 1927 are reserved for situations where an attorney “multiplies the 

proceedings in any case unreasonably and vexatiously.”  The standard for sanctions under § 1927 

is considerable, and requires a subjective finding of bad faith.  Oliveri v. Thompson, 803 F.2d 1265, 

1273 (2d Cir. 1986) (“an award made under § 1927 must be supported by a finding of bad faith 

similar to that necessary to invoke the court’s inherent power”).  Thus, “[a]ttorney’s fees under § 

1927 should be reserved for truly unreasonable behavior, not granted—or sought—as a matter of 

course.”  Campanella v. Cty. of Monroe, 853 F. Supp. 2d 364, 385 (W.D.N.Y. 2012)9 

 A sanctions motion under § 1927 may only be based on bad faith multiplicitous conduct in 

the action where sanctions are sought, and may not be based on pre-litigation conduct, an initial 

pleading, or proceedings in other courts.  GRiD Sys. Corp. v. John Fluke Mfg. Co., 41 F.3d 1318, 

1319 (9th Cir. 1994) (“Section 1927 cannot reach conduct of a party who is not involved in an 

																																																								
9 See also, Campanella, 853 F. Supp. 2d at 385–386 (“sanctions may not be imposed under § 1927 
absent a finding that counsel’s conduct resulted from bad faith, rather than misunderstanding, bad 
judgment, or well-intentioned zeal,” and therefore the “attorney’s conduct must be of an egregious 
nature, stamped by bad faith that is violative of recognized standards in the conduct of litigation”) 
(quoting Grider v. Keystone Health Plan Central, Inc., 580 F.3d 119, 142 (3d Cir. 2009)). 
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action before the sanctioning court at the time of the conduct.”).  See also, Bender v. Freed, 436 

F.3d 747, 751 (7th Cir. 2006) (affirming denial of sanctions because “This conduct occurred before 

litigation was commenced and did not ‘multiply the proceedings’ in this case.”); Nystrom v. Trex 

Co., 424 F.3d 1136, 1150 (Fed. Cir. 2005) (“as a matter of law … the filing of a single complaint 

cannot multiply the proceedings unreasonably under § 1927”); Cresswell v. Sullivan & Cromwell, 

922 F.2d 60, 69–70 (2d Cir. 1990) (“As a statute with a punitive thrust, § 1927 is to be strictly 

construed …” and cannot be based on conduct in another matter). 

 § 1927 sanctions are also not available based on the filing of an appeal.  Schoenberg v. 

Shapolsky Publrs., Inc., 971 F.2d 926, 935 (2d Cir. 1992) (“it is improper for a district court to 

impose sanctions for appeals taken to this Court”) (citing Cheng v. GAF Corp., 713 F.2d 886, 891–

892 (2d Cir. 1983) [which held, “A rule permitting a district court to sanction an attorney for 

appealing an adverse ruling might deter even a courageous lawyer from seeking the reversal of a 

district court decision.”]). 

  1. Lieberman Fails to Identify Sanctionable Conduct 

 Lieberman identifies four grounds supposedly supporting a request for sanctions.  Motion, 

pp. 11–12.  None involve multiplication of the proceedings (as counsel has filed only one objection 

document and only one appeal).  To the contrary, Lieberman claims that somehow sanctions are 

appropriate because counsel reduced the proceedings by withdrawing several contentions.  Motion, 

p. 11.  Lieberman’s contentions are specious and contrary to established law as explained: 

 First, filing one objection does not, as a matter of law, multiple the proceedings.  See, e.g., 

Nystrom, supra.  It is also illogical to suggest that subsequently withdrawing some of the 

contentions in the one objection that was filed somehow multiplied the proceedings.10  Likewise, 

																																																								
10  Circumventing the Rule 11 safe harbor provisions by seeking § 1927 sanctions based on 
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filing an appeal is categorically not sanctionable conduct under § 1927.  E.g., Shapolsky Publrs.; 

Cheng, both supra. 

 The second contention in Lieberman’s list is a continuation of the “professional objector” 

trope invoked by reference to a number of lawyers that have nothing to do with counsel herein or 

this case.  Ultimately, Lieberman contends that the Court may consider the fact that counsel has 

represented other objectors in other cases in determining whether sanctions are proper here.  This 

is, again, categorically wrong.  GRiD Sys. Corp.; Cresswell, both supra.  § 1927 sanctions are 

limited to the excess occasioned by bad conduct in the proceeding itself.  Regardless, there is 

nothing in counsel’s history that indicates any prior duplicitous conduct or improper motive. 

 Third, there is nothing suspect in counsel not appearing for the final approval hearing after 

duly filing written objections.  E.g., In re Bayer Corp. Combination Aspirin Prods. Mktg. & Sales 

Practices Litig., No. 09-md-2023 (BMC), 2013 U.S. Dist. LEXIS 125555, at *13 (E.D.N.Y. Sep. 

3, 2013) (“Nor is it relevant to the bad faith inquiry that the appellants failed to attend the fairness 

hearing …”).  Even the notice of settlement in this case explained that attending the hearing was 

optional.  Doc. No. 767-4, p. 6 (“If you submit a written objection, you may (but you do not have 

to) attend the hearing …”).  In any event, not taking up the Court’s time with additional oral 

argument does not multiply the proceedings—just the opposite. 

 Fourth, as addressed above, the cy pres argument on appeal is supported by case law and 

is certainly not “contrived.”  Moreover, if counsel herein is supposedly “holding up” distribution 

because the terms of the settlement do not allow distribution pending appeal on the merits of the 

approval, that is again categorically unsanctionable under Shapolsky Publishers. 

																																																								
contentions that were withdrawn following a Rule 11 safe harbor notice obviously confounds the 
policy behind the strict safe harbor requirement. 
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 None of the conduct identified by Lieberman comes close to sanctionable conduct under § 

1927.  In the absence of specific conduct that multiplied the proceedings, sanctions cannot be 

ordered.  Schlaifer Nance, 194 F.3d at 338 (“bad faith must be characterized by a high degree of 

specificity”) (quoting Milltex Indus. Corp. v. Jacquard Lace Co., 55 F.3d 34, 38 (2d Cir. 1995)). 

  2. Lieberman Misrepresents Legal Authority 

 Again resorting to unexplained and unnecessary deceptions, Lieberman falsely represents 

to the Court that In re Prudential Ins. Co. Am. Sales Practice Litig. Actions, 278 F.3d 175 (3d Cir. 

2002) (“Prudential”), was affirmation of § 1927 sanctions against a “professional objector,” and 

that In re Broadcom Corp. Sec. Litig., No. SACV 01-275 DT (MLGx), 2005 U.S. Dist. LEXIS 

45656, at *16 (C.D. Cal. Dec. 5, 2005) (“Broadcom”), was an order “imposing § 1927 on a 

professional objector.”  Motion, p.11.  Neither statement is true. 

 In Prudential, the Third Circuit affirmed § 1927 sanctions against a class action plaintiff 

lawyer (Prudential, 278 F.3d at 179) who filed two class actions that were subsequently 

consolidated under an MDL order.  The lawyer apparently was unhappy that he was not appointed 

as lead class counsel.  Id.  In six specific instances meticulously evaluated by the court, the lawyer 

vexatiously disputed the conduct of the class action with appointed counsel, filed unsupported 

sanctions motions, and sought to disqualify judicial officers.  Id. at 181–189.  While the lawyer 

“retained objector status in the nationwide action” after excluding his own clients (id. at 179), he 

was not a “professional objector,” there was no indication that he had ever objected to a class 

action before, and the imposition of sanctions had nothing to do with objections to a class 

settlement. 

 In Broadcom, there was no sanctions award at all.  Instead, the court cited § 1927 as 

justification for increasing the amount of a Rule 7 bond.  Broadcom, 2005 U.S. Dist. LEXIS 45656, 
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at *16.  While, as explained in the concurrently filed opposition to class counsel’s bond motion, 

the Broadcom holding is incorrect for a Second Circuit case (and is likely incorrect in any event), 

it is undisputable that Broadcom did not “impos[e] § 1927 sanctions on professional objector who 

interposed objections for the purpose of delaying the administration of the settlement” as 

Lieberman claims.  Lieberman should be sanctioned for misrepresenting the law. 

 The one other “professional objector” case cited by Lieberman did involve the imposition 

of § 1927 sanctions arising out of objections to a class action settlement, but there is nothing to 

indicate that the pro se wrongdoer in that case had any practice of objecting.  Instead, the sanctions 

were based on repeated motions and appeals, repeated findings of vexatiousness and bad faith, 

repeated insults and “threats” to the trial court and court of appeals, defiance of court orders 

(including one instance where the gentlemen had to be detained by United States Marshals to 

enforce his appearance in court), filing emergency papers without cause, and myriad other clearly 

vexatious conduct.  In re Polyurethane Foam Antitrust Litig., No. 17-3361, 2017 U.S. App. LEXIS 

25352, at *3 (6th Cir. Dec. 14, 2017).  That litigant was rightly sanctioned.  There is no comparison 

between that conduct and counsel’s conduct here. 

 C. Sanctions Should be Ordered Against Lieberman Under Rule 11 

 The Court has discretion to award sanctions against Lieberman for bringing this frivolous 

motion.  Along with the 1993 safe harbor amendments to Rule 11, a prevailing party clause was 

added for the purposes of reducing cross-motions for sanctions. 11   Under Rule 11(c)(2), “If 

																																																								
11 The Advisory Committee notes for the 1993 amendment state: “service of a cross motion under 
Rule 11 should rarely be needed since under the revision the court may award to the person who 
prevails on a motion under Rule 11—whether the movant or the target of the motion—reasonable 
expenses, including attorney’s fees, incurred in presenting or opposing the motion.” 
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warranted, the court may award to the prevailing party the reasonable expenses, including 

attorney’s fees, incurred for the motion.” 

Although not necessary for an award of sanctions, Lieberman’s own conduct in bringing 

this motion violates Rule 11 because his motion is not, and cannot be, “warranted by existing law 

or a nonfrivolous argument for extending, modifying, or reversing existing law or for establishing 

new law.”  Fed. R. Civ. P. 11(b)(2).  For Lieberman’s motion to be granted, the Court must look 

past the safe harbor provisions of Rule 11.  No argument can be made for reversing or modifying 

the Federal Rules of Civil Procedure.  Fruit of the Loom, Inc. v. Am. Mktg. Enters., Inc., 192 F.3d 

73, 75 (2d Cir. 1999) (holding that district courts generally are not authorized to craft practices in 

conflict with federal rules). 

 Lieberman’s Rule 11 request for sanctions is frivolous because it completely ignores the 

safe harbor procedures and misrepresents the law to the Court.  Counsel has spent not less than 25 

hours preparing this opposition to the motion.  Decl. Furman, ¶ 6.  Should a hearing be necessary, 

counsel will incur travel costs and extensive travel time to appear in court.  Counsel reasonably 

expects to incur travel costs of not less than $800 and would bill the matter within his usual practice 

of capping time at eight hours for single appearances requiring overnight travel.  Decl. Furman, ¶ 

7.  Counsel’s reasonable billing rate in this matter is $650 per hour, which rate has been court-

approved in the past.  Decl. Furman, ¶¶ 4–5.  Accordingly, sanctions should be awarded in the 

amount of $22,250 against Lieberman. 

 D. Amount of Sanctions Requested by Lieberman is Improper 

 In the unlikely event that the Court considers sanctions, the amounts sought by Lieberman 

are improper.  Under § 1927, only the “excess” costs, expenses, and fees that are caused by the 

multiplying conduct undertaken in bad faith may be awarded.  Lieberman estimates that $23,000 
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in fees were incurred responding to counsel’s objections, but fails to allocate that amount to the 

issues that were withdrawn during the safe harbor.  Only three sentences of Lieberman’s reply 

brief in support of approval concerned the cy pres argument (Doc. No. 824, p. 25).  That cannot 

be $23,000 worth of work. 

 The request for continuing administration costs as sanctions is speculative, unsupported by 

law (which requires a finding of “excess” cost actually incurred), and evidentiarily flawed.  The 

request is supported by the administrator’s projection of costs, which actually projected a total of 

$110,000 per month.  Doc. No. 858-4, ¶ 7.  This was based on a review of four months of activity 

in this matter, which included the claims period.  Id., ¶ 4.  There is no chance that administrative 

costs will continue at that rate, and the administrator’s declaration all but admits he is speculating 

as to costs.  Id., ¶¶ 5–6. 

 Last, the request for attorneys’ fees anticipated on appeal is categorically speculative and 

improper.  E.g., Shapolsky Publrs.; Cheng, both supra. 

IV. CONCLUSION 

 Counsel respectfully requests the Court deny Lieberman’s motion and issue sanctions 

against Lieberman in the amount of $22,250.  

 

Dated:   August 24, 2018    JOSHUA R. FURMAN LAW CORP. 

 
By:  /s/ Joshua R. Furman  
 Joshua R. Furman  
 Attorney for Objector 

SPENCER R. BUENO 
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CERTIFICATE OF SERVICE 
 

I, Joshua R. Furman, hereby certify that on August 24, 2018, a true and correct copy of the 

foregoing document was served upon Counsel of Record via the Court’s ECF system. 

Dated:   August 24, 2018    JOSHUA R. FURMAN LAW CORP. 

 
By:  /s/ Joshua R. Furman  
 Joshua R. Furman  
 Attorney for Objector 

SPENCER R. BUENO 
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