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I. PRELIMINARY STATEMENT 

Plaintiffs Blackrock Core Bond Portfolio, et al., (“Plaintiffs”) move pursuant to New York 

Civil Practice Law and Rules (“CPLR”) 908 and this Court’s Rules regarding Class Action 

Settlements for an Order (i) authorizing dissemination of notice of the proposed Settlement1 with 

Defendant Wells Fargo Bank, N.A. (“Wells Fargo” or “Defendant” and together with Plaintiffs 

the “Parties”); and (ii) scheduling a hearing for approval of the proposed Settlement, class 

certification for settlement purposes only, approval of the Plan of Allocation, approval of 

Plaintiffs’ Counsel’s request for attorneys’ fees and reimbursement of expenses, and to hear from 

any person or entity who wishes to speak on whether the Court should grant approval of the 

Settlement and any related issues (the “Fairness Hearing”). 

Plaintiffs commenced this action against Wells Fargo in June 2014 on behalf of themselves 

and a putative class of investors in Certificates issued by more than 250 residential mortgage-

backed securities (“RMBS”) trusts (the “Trusts”).  Plaintiffs allege that Wells Fargo, as trustee 

for the Trusts, breached its contractual and common law duties by not causing the substitution or 

repurchase of mortgage loans that allegedly breached representations and warranties from the 

entities (or their successors) that sold the mortgage loans to the Trusts and by not providing notices 

to cure servicing violations to the servicers responsible for servicing the mortgage loans in the 

Trusts.  Wells Fargo, for its part, has denied Plaintiffs’ allegations, denied that it has any liability, 

and asserted various affirmative defenses to Plaintiffs’ claims.  Wells Fargo has also asserted 

claims for contribution against certain of Plaintiffs’ investment advisors.  Plaintiffs, in turn, have 

                                                 
1 All capitalized terms that are not otherwise defined herein shall have the meanings provided in 
the Stipulation and Agreement of Settlement dated November 9, 2018, which is attached as Exhibit 
(“Ex.”) 1 to the Affidavit of Timothy A. DeLange (“DeLange Aff.”) filed concurrently herewith.   
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denied Wells Fargo’s allegations, and the investment advisors have denied that they have any 

liability for contribution.   

As explained in more detail in Plaintiffs’ proposed Notice of Pendency of Class Action, 

Proposed Settlement and Fairness Hearing and Right to Appear (the “Notice”) attached as Ex. 2 

to the DeLange Aff., Plaintiffs’ claims have largely proceeded in a parallel action pending in 

federal court—an action that has been litigated extensively.  See BlackRock Allocation Target 

Shares: Series S Portfolio, et al. v. Wells Fargo Bank, Nat’l Ass’n, Case No. 14-cv-9371-RMB 

(S.D.N.Y.).  The Parties seek Settlement approval in this Court because it, unlike the federal court, 

has jurisdiction over all of the Trusts at issue.  See Blackrock Allocation Target Shares: Series S 

Portfolio, et al. v. Deutsche Bank Nat’l Tr. Co., et al., 2016 WL 269570 (S.D.N.Y. Jan. 19, 2016).  

Considering the risks of continued litigation and the benefits of the Settlement, Plaintiffs submit 

that the Settlement is fair, reasonable, and adequate, and represents an excellent recovery for the 

Settlement Class.   

In the parallel federal case, the Parties have conducted more than three years of discovery 

related to the claims and underlying events and transactions alleged here and in the Federal Action.  

The Parties have served, collectively, more than 550 requests for production, exchanged nearly 

5.5 million documents, and deposed at least 75 party witnesses.  The Parties have also received 

and analyzed over 700,000 documents from third parties following the issuance of more than 160 

third party subpoenas.  The Parties have researched the applicable law with respect to the 

Plaintiffs’ and the Settlement Class’s claims against Wells Fargo, as well as the potential defenses 

thereto, briefed numerous substantive and discovery issues to the federal court, and consulted with 

expert witnesses on the claims and defenses.  Decisions in related cases pending against other 

RMBS trustee defendants have also clarified the strengths and weaknesses of the Plaintiffs’ claims 

and Wells Fargo’s defenses thereto.  See, e.g., Ret. Bd. of the Policemen’s Annuity and Benefit 
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Fund of the City of Chi. v. Bank of N.Y. Mellon, 775 F.3d 154 (2d Cir. 2014); Phx. Light SF Ltd., 

et al. v. Bank of N.Y. Mellon, 2017 WL 3973951 (S.D.N.Y. Sept. 7, 2017); W. & S. Life Ins. Co., 

et al. v. Bank of N.Y. Mellon, No. A1302490 (Ohio C.P. Ct. Aug. 4, 2017). 

Based on the Parties’ investigation, the applicable law, and the confidential mediation of 

the case, and as further confirmed through discovery and various court rulings to date, the Parties 

have reached an agreement—subject to this Court’s approval—to settle the above-captioned 

action, as well as the related pending cases, for a cash payment of $43,000,000 by Wells Fargo 

and release of $70,000,000 in trust assets held back from distribution in connection with twenty 

Bank of America securitizations (the “Reserve Funds”).2  The proposed Settlement is the result of 

more than four years of hard-fought litigation here and in federal court, including Plaintiffs’ 

extensive investigation into the claims; the filing of multiple detailed complaints; briefing on 

Wells Fargo’s multiple motions to dismiss; extensive discovery; expert analyses, depositions, and 

reports regarding class certification and alleged damages; briefing on Plaintiffs’ motion for class 

certification in federal court; and arm’s-length negotiations before an experienced mediator.    

As set forth in this memorandum, the Parties have complied with this Court’s Rules setting 

forth the guidelines for Class Action Settlements.  Plaintiffs thus respectfully request that the 

Court authorize issuance of the Notice pursuant to CPLR 908, and establish the following 

schedule for Notice to the Settlement Class and consideration of the proposed Settlement: 

                                                 
2 The twenty Bank of America securitizations are:  Banc of America Alternative Loan Trust 2004-
1; Banc of America Alternative Loan Trust 2004-2; Banc of America Alternative Loan Trust 2004-
3; Banc of America Alternative Loan Trust 2004-4; Banc of America Alternative Loan Trust 2004-
7; Banc of America Alternative Loan Trust 2004-8; Banc of America Mortgage 2004-1; Banc of 
America Mortgage 2004-10; Banc of America Mortgage 2004-11; Banc of America Mortgage 
2004-3; Banc of America Mortgage 2004-4; Banc of America Mortgage 2004-5; Banc of America 
Mortgage 2004-7; Banc of America Mortgage 2005-1; Banc of America Mortgage 2005-10; Banc 
of America Mortgage 2005-12; Banc of America Mortgage 2005-5; Banc of America Mortgage 
2005-6; Banc of America Mortgage 2005-7; Banc of America Mortgage 2005-9. 

FILED: NEW YORK COUNTY CLERK 11/09/2018 07:16 PM INDEX NO. 656587/2016

NYSCEF DOC. NO. 147 RECEIVED NYSCEF: 11/09/2018

7 of 20



4 

EVENT PROPOSED INTERVAL 

Deadline for disseminating the Notice and 
Claim Form to Settlement Class Members3 
(“Notice Date”) 

21 business days following the 
Court’s entry of the Notice Order 

Deadline for publishing Summary Notice4 21 business days after the Notice 
Date 

Deadline for filing of papers in support of 
approval of Settlement, Plan of Allocation, and 
Plaintiffs’ Counsel’s application for attorneys’ 
fees and expenses 

35 calendar days prior to Fairness 
Hearing 

Deadline for receipt of exclusion requests or 
any written objections 

21 calendar days prior to Fairness 
Hearing 

Deadline for filing reply papers 7 calendar days prior to Fairness 
Hearing 

Fairness Hearing 90 calendar days after Notice 
Order is entered 

Deadline for submitting Claim Forms 120 calendar days after the Notice 
Date  

 

II. THE SETTLEMENT RESULTS FROM 
EXTENSIVE LITIGATION AND PROTRACTED NEGOTIATIONS  

A. The Settlement Is A Significant Recovery 
For The Class In Light Of Litigation Risks 

Based on factual investigation, extensive discovery, consultation with experts, research 

into the applicable law, years of litigation, and consideration of the risks and uncertainties of 

further litigation, Plaintiffs believe and are prepared to demonstrate at the Fairness Hearing that 

the terms and conditions of the Stipulation are fair, reasonable, and adequate, and that the 

Stipulation is in the best interests of the proposed Class.  See In re HSBC Bank U.S.A., N.A., 

                                                 
3 See [Proposed] Order (1) Directing Notice to the Proposed Settlement Class of the Proposed 
Settlement and Fairness Hearing, and (2) Setting Date for Fairness Hearing (“Notice Order”) filed 
concurrently herewith. 
4 See DeLange Aff., Ex. 4. 

FILED: NEW YORK COUNTY CLERK 11/09/2018 07:16 PM INDEX NO. 656587/2016

NYSCEF DOC. NO. 147 RECEIVED NYSCEF: 11/09/2018

8 of 20



5 

Checking Acct. Overdraft Litig., 2015 WL 6698518, at *9 (N.Y. Sup. Ct. Oct. 27, 2015); Fiala v. 

Metro. Life Ins. Co., 899 N.Y.S.2d 531, 537 (N.Y. Sup. Ct. 2010) (assessing the “fairness of the 

settlement, its adequacy, its reasonableness and [whether it is in the] best interests of the class 

members.” (citing decisions)). 

While Plaintiffs and Plaintiffs’ Counsel believe that the claims asserted against Wells 

Fargo have merit, they recognize the expense and length of continued proceedings necessary to 

pursue their claims against Wells Fargo through trial and appeals, as well as the very substantial 

risks they would face in establishing liability and damages.  To defeat summary judgment and 

prevail at trial, Plaintiffs would have been required to prove, among other things, that Wells Fargo 

discovered breaches of representations and warranties and had actual knowledge of servicing 

violations with respect to individual loans in the Trusts.  See, e.g., Phx. Light, 2017 WL 3973951 

at *8; Blackrock Allocation Target Shares: Series S Portfolio, et al. v. Wells Fargo Bank, Nat’l 

Ass’n, 2017 WL 3610511, *11 (S.D.N.Y. Aug. 21, 2017); U.S. Bank, Nat’l Ass’n v. UBS Real 

Estate Sec. Inc., 205 F. Supp. 3d 386, 402 (S.D.N.Y. 2016).  In addition, Plaintiffs would have 

had to establish the amount of class-wide damages.   

Wells Fargo would have had substantial arguments to make concerning each of these 

issues.  For example, Wells Fargo would have argued that Plaintiffs must prove, on a loan-by-

loan basis, Wells Fargo’s discovery of breaches of representations and warranties and actual 

knowledge of servicing violations.  See, e.g., Ret. Bd., 775 F.3d at 162; Phx. Light, 2017 WL 

3973951 at *8.  Wells Fargo also would have argued that Plaintiffs could not prove that Wells 

Fargo had any obligation to pursue breaches of representation and warranty claims against the 

underlying sellers or that any such claim would have been successful.  See, e.g., Fixed Income 

Shares: Series M v. Citibank N.A., 314 F. Supp. 3d 552 (S.D.N.Y. 2018); W. & S. Life, No. 

A1302490.  In addition, Wells Fargo would have argued that any damages to Plaintiffs and the 
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Class were caused by factors unrelated to the purported breaches of representations and warranties 

or servicing violations.  Id.  Had any of these arguments been accepted in whole or in part, it could 

have eliminated or, at a minimum, drastically limited any potential recovery.  Id.   

Further, in order to obtain a recovery for the Class, Plaintiffs would have to prevail at 

several stages—class certification, summary judgment, and trial—and, even if Plaintiffs 

prevailed, Plaintiffs also would have to prevail on appeals that would likely follow.  Thus, there 

were significant risks attendant to the continued prosecution of the action, and there was no 

guarantee that further litigation would have resulted in a higher recovery, or any recovery at all. 

In light of these risks, the amount of the Settlement, and the immediacy of recovery to the 

Settlement Class, Plaintiffs and Plaintiffs’ Counsel believe that the proposed Settlement is fair, 

reasonable, and adequate, and in the best interests of the Settlement Class.  Plaintiffs and 

Plaintiffs’ Counsel believe that the Settlement provides a substantial benefit to the Settlement 

Class, namely $43,000,000 in cash (less the various deductions for the costs of notice, requested 

attorney fees and expenses as described in this Notice and the Stipulation) and the release of 

$70,000,000 of the Reserve Funds, as compared to the risk that the claims in the Action would 

produce a smaller, or no, recovery after summary judgment, trial, and appeals, possibly years in 

the future.  HSBC Bank, 2015 WL 6698518, at *9 (assessing the “value of the settlement against 

the present value of the anticipated recovery following a trial on the merits, discounted for the 

inherent risks of litigation.” (citation and alterations omitted)); see Fiala, 899 N.Y.S.2d at 537-39 

(approving a settlement under these standards following a “hard fought, lengthy litigation”).  

Accordingly, Plaintiffs are prepared to demonstrate the fairness and adequacy of the Settlement 

at the Fairness Hearing.  
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B. Settlement Background 

The Settlement is the result of arm’s-length negotiations following more than four years of 

intensive litigation, motion practice, extensive discovery, consultation with experts, and class 

certification proceedings.  Settlement efforts included two days of in-person mediation sessions 

with the assistance of a neutral and respected mediator, along with numerous related and supervised 

telephonic discussions.  See, e.g., Gordon v. Verizon Commc’ns, Inc., 148 A.D.3d 146, 156 (1st 

Dep’t 2017) (considering, among other factors, “the presence of bargaining in good faith” in 

approving class settlement).  

Beginning in or about April 2018, the Parties discussed a potential mediation to resolve 

their dispute and agreed to utilize the dispute resolution services of the Honorable Layn R. Phillips 

(Fmr.) of Phillips ADR.  On June 7, 2018, Plaintiffs, on behalf of themselves and others similarly 

situated, provided draft terms of a potential settlement to Judge Phillips.  The Parties subsequently 

agreed, on June 11, 2018, to engage in a confidential mediation to negotiate the terms of a potential 

settlement.  Throughout the summer, the parties exchanged their views on the case, potential 

damages and the structure for potential settlement.  On August 3, 2018, the Parties convened a full 

day, in-person meeting to discuss the proposed settlement terms under the supervision and with the 

participation of Judge Phillips’ associate.  On August 4, 2018, Judge Phillips conducted a full day, 

in-person mediation session; however, the Parties were unable to reach an agreement to settle that 

day.   

The Parties continued to negotiate confidentially throughout the next two weeks with the 

assistance of Judge Phillips, and subsequently reached an agreement in principle to settle the cases 

that the Parties memorialized in a term sheet (the “Term Sheet”) executed on August 15, 2018.  

The Term Sheet sets forth the Parties’ agreement to settle the related cases and to release all claims 

among the Parties related to the cases in return for a cash payment of $43,000,000 to be paid by 
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Wells Fargo for the benefit of the Settlement Class, and the release of $70,000,000 of the “Reserve 

Funds,” subject to the execution of a formal stipulation and agreement of settlement and related 

papers.  On August 15, 2018, the parties notified this Court and the federal court of the agreement-

in-principle to resolve the litigation and requested a stay in proceedings to allow the parties to focus 

on documenting the Settlement.  On November 9, 2018, the Parties entered into a Stipulation and 

Agreement of Settlement (the “Stipulation”), which sets forth the terms and conditions of the 

Settlement. 

III. THE FORM AND MANNER OF NOTICE TO THE 
SETTLEMENT CLASS SHOULD BE APPROVED 

A. Plaintiffs Will Request Certification Of 
The Settlement Class At The Fairness Hearing 

Consistent with this Court’s Rules, the Parties have not stipulated to class certification.  

Rather, at the Fairness Hearing, Plaintiffs will request that the Court certify the Settlement Class, 

for settlement purposes only, pursuant to Part 53 Practice Rules, Rule 17.b. and CPLR 901 and 

CPLR 902.  The proposed Settlement Class is defined in the Settlement Agreement and proposed 

Notice as follows: 

All persons or entities who purchased or otherwise acquired a beneficial interest in 
a security issued from the Trusts and (i) hold on the date on which the Court enters 
an order finally approving the Settlement or (ii) held at any time on or after 
June 18, 2014, but no longer hold as of the date on which the Court enters an order 
finally approving the Settlement (herein, the “proposed Settlement Class Members” 
or the “proposed Settlement Class”). 

Certain persons and entities are expressly excluded from the agreed-upon definition of the 

Settlement Class, including:  

Defendant, the Originators, the Sellers, the Master Servicers and the Servicers to the 
Trusts, and their officers and directors, their legal representatives, successors or 
assigns, and any entity in which they have or had a controlling interest; provided, 
however, that Wells Fargo is not excluded from the Class to the extent that Wells 
Fargo holds Certificates in the Trusts as assets in its capacity as a trustee or indenture 
trustee (or similar capacity) for the benefit of third party investors. Also excluded 
from the Class are IKB International, S.A., IKB Deutsche Industriebank A.G., and 
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the plaintiffs or any entity a court determines to be the proper plaintiff(s) in the 
following actions: (i) Royal Park Investments SA/NV v. Wells Fargo Bank, N.A., 
Case No. 14-cv-9764 (S.D.N.Y.); (ii) National Credit Union Administration Board, 
et al. v. Wells Fargo Bank, National Association, Case No. 14-cv-10067 (S.D.N.Y.); 
(iii) Phoenix Light SF Limited, et al. v. Wells Fargo Bank, N.A., Case No. 14-cv-
10102 (S.D.N.Y.); (iv) Commerzbank AG. v. Wells Fargo Bank N.A., Case No. 15-
cv-10033 (S.D.N.Y.) and (v) any person or entity that properly requests exclusion 
from the Class. 
 
B. The Proposed Notice Of Class Action Settlement 

Meets The Court’s Requirements For Clarity And Content  

Notice of a proposed class action and its settlement “shall be given to all members of the 

class in such manner as the court directs.”  CPLR 904; CPLR 908; see also HSBC Bank, 2015 WL 

6698518, at *12.  Such notice should “inform[] all class members of the pending class action,” 

the “composition of the class, the issues between the parties, the terms of the proposed settlement, 

how a class member may object, the time period within which such objection, if any, must be 

made, and the date on which the Trial Court will hold a hearing, at which same will consider the 

fairness of the proposed settlement.”  In re Colt Indus. S’holder Litig., 155 A.D.2d 154, 160 (1st 

Dep’t 1990), aff’d as modified, 566 N.E.2d 1160 (N.Y. 1991); see HSBC Bank, 2015 WL 

6698518, at *12 (same); Michels v. Phx. Home Life Mut. Ins., 1997 WL 1161145, at *15 (N.Y. 

Sup. Ct. 1997) (same); Williams v. Marvin Windows & Doors, 15 A.D.3d 393, 396 (2d Dep’t 

2005) (finding that the “method of notice ordered is reasonably calculated to reach the plaintiffs, 

and diligent efforts were made to comply with the prescribed method”).  

These requirements are satisfied here.  Plaintiffs will notify Settlement Class Members of 

the proposed Settlement through widespread dissemination of a Notice and Proof of Claim Form 

to all Settlement Class Members identifiable with reasonable effort.5  The Notice will advise 

                                                 
5 Plaintiffs respectfully request that the Court appoint JND Legal Administration (“JND”) to serve 
as the Claims Administrator in connection with the Settlement.  JND has the experience and 
resources necessary to reduce certain administrative costs, including, inter alia: (i) maintaining a 
database of potential Settlement Class Members and/or nominees, custodians, or registered holders 
for purposes of dissemination; (ii) maintaining the settlement website; and (iii) Claim Forms 
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Settlement Class Members of, inter alia:  (i) the pendency of the class action; (ii) the essential 

terms of the Settlement; (iii) the proposed Plan of Allocation; and (iii) information regarding 

Plaintiffs’ Counsel’s motion for attorneys’ fees and reimbursement of Litigation Expenses.  See 

DeLange Aff., Ex. 2.  The Notice also provides specific information regarding the date, time, and 

place of the Fairness Hearing; the procedures and deadlines for requesting exclusion from the 

Settlement Class and for objecting to any aspect of the Settlement, the proposed Plan of 

Allocation, and the motion for attorneys’ fees and reimbursement of Litigation Expenses; and the 

procedures and deadlines for submitting a Proof of Claim Form.  Id.  Accordingly, the form and 

manner of notice will “fairly apprise the prospective members of the class of the terms of the 

proposed settlement[s] and of the options that are open to them in connection with the 

proceedings” as required.  Wal-Mart Stores, Inc. v. Visa U.S.A. Inc., 396 F.3d 96, 114 (2d Cir. 

2005) (internal quotation marks omitted); see Fiala, 899 N.Y.S.2d at 537 (New York courts 

“look[] to federal case law” on class action settlements “for guidance” (citing decisions)); see also 

Colt Indus., 155 A.D.2d at 160. 

In addition, the proposed Notice Order mandates that the following actions shall be taken:  

(i) Commencing no later than twenty-one (21) business days following entry of the 

Notice Order, Plaintiffs’ Counsel shall cause copies of the Notice and the Proof of 

Claim Form, substantially in the forms attached as Ex. 2 and Ex. 4 to the DeLange 

Aff., respectively, to be disseminated to all Settlement Class Members that can be 

identified with reasonable effort, as set forth in the Settlement Agreement at 

paragraph 29;  

                                                 
management and processing in connection with the distribution of the Settlement Fund.  See 
DeLange Aff., Ex. 5. 
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(ii) No later than twenty-one (21) business days following entry of the Notice Order, 

Plaintiffs’ Counsel shall cause the Summary Notice to be published once in 

Investor’s Business Daily;  

(iii) No later than twenty-one (21) business days following entry of the Notice Order, 

Plaintiffs’ Counsel shall cause the Stipulation, the Notice, and the Proof of Claim 

Form to be posted on the Claims Administrator’s website, to remain there through 

the date of the Fairness Hearing;  

(iv) No later than twenty-one (21) business days following entry of the Notice Order, 

Plaintiffs’ Counsel shall cause the Stipulation, the Notice, and the Proof of Claim 

Form to be posted on its firm website, to remain there through the date of the 

Fairness Hearing; 

(v) No later than thirty (30) days prior to the Fairness Hearing scheduled by the Court 

to consider the fairness, adequacy, and reasonableness of this Settlement, 

Plaintiffs’ Counsel shall cause to be served on Wells Fargo’s Counsel and filed 

with the Court proof, by affidavit or declaration, of such dissemination, publishing, 

and posting; 

(vi) No later than twenty-one (21) business days following entry of the Notice Order, 

Wells Fargo shall cause the Notice, the Summary Notice, and the Proof of Claim 

Form to be posted on the Wells Fargo Trust Investor website (CTSLink), to remain 

there through the date of the Fairness Hearing; and 

(vii) Wells Fargo will provide a copy of the Notice and Proof of Claim Form to the 

Depository Trust Company (“DTC”) for posting on its “Legal Notice System”  

(i.e., “LENS”) service. 
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The Notice Order further mandates that nominees that purchased, held, or otherwise 

acquired any of the Certificates for the beneficial interest of any person or entity other than 

themselves are directed to and shall disseminate the Notice and the Proof of Claim Form to the 

beneficial owners of such Certificates within fourteen days after receipt thereof, or send a list of 

the names and addresses of such beneficial owners to the Claims Administrator within fourteen 

days after receipt thereof, in which event the Claims Administrator promptly shall disseminate the 

Notice and the Proof of Claim Form to such beneficial owners.  Upon compliance with this Order, 

nominees may seek reimbursement from the Settlement Fund for their reasonable and properly 

documented out-of-pocket expenses incurred in forwarding the Notice and the Proof of Claim 

Form to beneficial owners, subject to further Order of the Court with respect to any disputes 

concerning such reimbursement. 

The form and manner of providing notice to the Settlement Class therefore represent the 

best notice practicable under the circumstances and satisfy the requirements of due process, CPLR 

904, CPLR 908, and this Court’s Rules governing class action settlements.  See Michels, 1997 

WL 1161145, at *17 (approving notice that “was the most effective and best notice practicable 

under all the circumstances, was reasonably calculated to apprise interested parties of the 

pendency of this action, afforded them an opportunity to present their objections, and gave them 

an opportunity to exclude themselves from the litigation.”); In re Warner Chilcott Ltd. Sec. Litig., 

2008 WL 5110904, at *3 (S.D.N.Y. Nov. 20, 2008) (“To satisfy due process, the notice must be 

reasonably calculated under all the circumstances, to apprise interested parties of the pendency of 

the action and afford them an opportunity to present their objections.” (internal quotation marks 

omitted)); In re Global Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 448-50 (S.D.N.Y. 2004) 

(approving notices that “provided sufficient information for class members to understand the 

proposed partial settlement and their options.”). 
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C. The Proposed Notice Of Class Action 
Settlement Complies With The Court’s Class Action 
Settlement Requirements And Should Be Approved 

This Court has set forth specific requirements governing class action settlements and for 

notifying a proposed settlement class of a settlement.  See Part 53 Practice Rules Governing Class 

Action Settlements, Rules 17(a)-(i).  The Notice complies with those Rules, which are addressed 

in turn below.     

Rule 17(a).  Adhering to this Rule, Plaintiffs drafted the proposed Notice in “plain 

English” without the use of legalese or unfamiliar language.  Specifically, the Notice sets forth in 

easily understood terms:  (i) the purpose of the Notice; (ii) the background of the Action; (iii) a 

summary of the Settlement’s terms; (iv) how the proposed Settlement affects Settlement Class 

Members and which claims are being released; (v) reasons for the Settlement; (vi) the composition 

of the Proposed Settlement Class; (vii) how to participate or opt out; and (viii) how to attend the 

Fairness Hearing.  See DeLange Aff., Ex. 2 . 

Rule 17(b).  In compliance with this Rule, as explained above (supra § III.A), the Parties 

have not stipulated to class certification, and Plaintiffs will request that the Court certify the 

Settlement Class, for settlement purposes only, at the Fairness Hearing. 

Rule 17(c).  As this Rule contemplates, the proposed Notice informs proposed Settlement 

Class Members of their options and that, if they do not opt out of the Settlement, they will be 

releasing all claims arising out of the Action against Wells Fargo.  In particular, the Notice makes 

clear that: 

Unless you timely and validly exclude yourself, you give up any 
right to sue or to continue to sue Defendant or the Defendant’s 
Releasees on the Plaintiffs’ Released Claims.  If you do not exclude 
yourself from the Settlement Class in accordance with the 
requirements set forth in this Notice, you will not be entitled to 
receive any recovery in connection with any other action against 
Defendant or Defendant’s Releasees based on or arising out of the 
alleged facts giving rise to the Plaintiffs’ Released Claims.   
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See DeLange Aff., Ex. 2 at p. 9; see id. at p. 11 (“Each Settlement Class Member will be bound by 

all determinations and judgments in this Action, whether favorable or unfavorable, unless such 

person or entity mails or delivers a written Request for Exclusion from the Settlement Class.”); see 

also Dagnoli v. Spring Val. Mobile Vill., 165 A.D.2d 859, 860 (2d Dep’t 1990) (finding opt-out 

method prescribed by the court to be adequate). 

Rule 17(d).  The procedure to be followed by Class Members to apply for the Settlement 

benefit is, as Rule 17(d) mandates, “simple” and explained clearly in the proposed Notice.  A 

Proof of Claim Form is both included with the Notice and will be available online at multiple 

websites.  The Proof of Claim Form requires only the minimal documentation reasonably 

necessary for the proposed Settlement Class Member to establish his, her, or its ownership of the 

relevant Certificates and membership in the proposed Settlement Class.  See DeLange Aff., Ex.2 

at p. 8-9.  This documentation includes, for example, the CUSIP of each Certificate in the Trusts 

that the requestor held at any time on or after June 18, 2014, the date of purchase or acquisition 

of each such Certificate, the date of any sales or other dispositions on or after June 18, 2014, and 

the outstanding face amount of the Certificate as of the date of purchase and sale.  This 

documentation is reasonably available to holders of Certificates in the Trusts and is necessary to 

purchase and sell these securities.  In addition, most holders of Certificates in the Trusts are 

predominately sophisticated investors with fair access to these requested records.  

Rule 17(e).  In compliance with this Rule, a summary of Plaintiffs’ Counsel’s application 

for attorneys’ fees and reimbursement of expenses is included in the Notice, including the basis 

and justification for the calculation.  Plaintiffs’ Counsel has prosecuted the case on a contingent 

basis and advanced the costs and expense of litigation for more than four years.  The Notice 

represents that any award of attorneys’ fees shall not exceed 20% of the Settlement Fund.  The 

Notice explains that Plaintiffs’ Counsel is not seeking attorneys’ fees for the release of the 
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additional $70,000,000 from the Reserve Accounts.  Moreover, the proposed Notice discloses that 

Plaintiffs’ Counsel will apply for reimbursement of Litigation Expenses paid or incurred by 

Plaintiffs’ Counsel, in an amount not to exceed $9,500,000.  The proposed Notice makes clear 

that “[a]ny fees and expenses awarded by the Court will be paid from the Settlement Fund” and 

that “Settlement Class Members are not personally liable for any such fees or expenses.”  DeLange 

Aff., Ex. 2 at p. 5.  In advance of the hearing to consider final approval of the Settlement, 

Plaintiffs’ Counsel will submit all necessary information to support their request for an award of 

attorneys’ fees and reimbursement of expenses, consistent with the proposed Notice. 

Rule 17(f).  As set out in this Rule, Plaintiffs acknowledge this Court’s discretion to, and 

are fully prepared to explain at the Fairness Hearing why this Court need not, “appoint 

independent counsel to represent the proposed class members on the question of class 

certification, fees to be awarded class counsel or any other issue where the Court is unable to 

determine the relative strengths of the parties’ positions, or if the settlement raises questions about 

collusion or the ability of plaintiffs’ counsel to represent the interests of the class.” 

Rule 17(g).  This motion complies fully with this Rule’s admonition that this Court “will 

not ‘preliminary approve’ any settlement prior to a hearing on fairness” because this motion does 

not request that the Court preliminarily approve the Settlement before the Fairness Hearing.   

Rule 17(h).  The Notice explains how a proposed Settlement Class Member can object to 

the Settlement and makes clear that a Settlement Class Member may object in writing or by 

appearing at the Fairness Hearing.  See DeLange Aff., Ex. 2 at 12 (“To object, you may object 

orally at the Fairness Hearing or file a written objection with the Clerk of the Supreme Court of 

New York, County of New York.”). 
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Rule 17(i).  Finally, in compliance with this Rule, a copy of the Court’s Class Action 

Settlement Rules will be appended to the Notice to Settlement Class Members.  See DeLange Aff., 

Ex. 2 at Appendix IV. 

IV. CONCLUSION 

For all the foregoing reasons, Plaintiffs respectfully request that the Court enter the 

attached, uncontested proposed Order (1) Directing Notice to the Proposed Settlement Class of 

the Proposed Settlement and Fairness Hearing and (2) Setting Date for Fairness Hearing. 

 

Dated: November 9, 2018 
 

BERNSTEIN LITOWITZ BERGER 
     & GROSSMANN LLP 
 
 
By: __________________________ 

David R. Stickney 
Timothy A. DeLange 
Benjamin Galdston 
12481 High Bluff Drive, Suite 300 
San Diego, CA 92130 
Tel:  (858) 793-0070 
Fax:  (858) 793-0323 
 

Attorneys for Plaintiffs 
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