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9th Circuit's new class settlement rules will help fill info vacuum

(Reuters) - Back in early 2017, when the U.S. House Judiciary Committee introduced legislation to gut class actions
and mass tort litigation, the one provision that garnered near-universal approval called for class counsel to report all
kinds of data from their settlements – total paid to class members, number of class members who received payment,
average recoveries and the like – to the Federal Judicial Center. The FJC, in turn, would have been required to crunch
data from all over the country and report annually to Congress. Even public interest lawyers and academics who decried
most other aspects of the House bill welcomed the idea of transparency for claims rate data – a virtual black hole of
class action administration.

The House bill seems to be quite dead, but its data reporting proposal has new life, thanks to exciting new class action
settlement rules announced last week in the U.S. District Court for the Northern District of California. Under the
Northern District's new rules, when class counsel move for final approval of proposed settlements, they must disclose
claims rate data, among other information. After settlement approval, they're required to file a full accounting: "the
total settlement fund, the total number of class members, the total number of class members to whom notice was sent
and not returned as undeliverable, the number and percentage of claim forms submitted, the number and percentage
of opt-outs, the number and percentage of objections, the average and median recovery per claimant, the largest and
smallest amounts paid to class members" and more. When class members were entitled to non-monetary recovery, such
as discount vouchers or debit card, the Northern District of California will require an accounting of how many people
claimed and redeemed the credits. If a settlement includes injunctive relief, the court wants an accounting of the benefit
conferred on the class.

But that's not all. The new rules will require class counsel moving for preliminary approval of proposed settlements
to provide data on claims rates, class recoveries and fees from a previous comparable case they were involved in. (In
easy-to-read charts, no less!) Lead counsel must also disclose their previous relationships with proposed settlement
administrators, and must detail their plans to provide notice to class members. Judges in the Northern District of
California will be paying special attention to how widely notices are distributed by mail and social media and how easy
it is for class members to file claims.

These and the court's other new rules add much-needed accountability to the class action settlement process, said law
professors Adam Zimmerman of Loyola and Elizabeth Burch of the University of Georgia. Burch told me that U.S.
District Court Judge Lucy Koh of San Jose contacted her and other academics last October, asking for ideas about how
the court could increase transparency and boost class members' participation in the claims process. The new rules, Burch
said, seem to reflect Judge Koh's goals.

"I'm really impressed," Burch said in an email. "It's the most comprehensive set of rules and guidance that I've seen and
I'm thrilled that the court is considering the differences between settlement classes and litigation classes, that the new
rules are transparent about settlement administration costs, that there will be data on past distributions and that there's
a least a nod to the need to link attorneys' fees to the benefit conferred on the class members."

Both Burch and Zimmerman said the impact of the Northern District's new rules will be vastly magnified if other federal
districts follow the San Francisco court's lead. As you know, the federal judiciary's Advisory Committee on the Rules
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of Civil Procedure has suggested some changes to the rules governing class actions, but they're less sweeping – and on
a much slower track – than the Northern District's new procedures.

If other courts call for Northern District-style accountability and transparency in class action settlements, it will be a lot
easier to understand whether the cases are serving a purpose beyond enriching class action lawyers. In my view, there's
no better way for class counsel to counter critics than by showing that they're delivering benefits to their clients. And
if they're not, we should know it.

(Reporting by Alison Frankel)
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