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SCOTUS asked to take up conflict in circuits over 'issue class' certification

(Reuters) - Last July, when I wrote about a ruling by the 6th U.S. Circuit Court of Appeals (896 F.3d 405) that allowed
hundreds of Ohio property owners to litigate as a class to determine seven key issues in their groundwater contamination
case, I predicted that we hadn't heard the last word on the appellate court's holding that so-called issue classes can be
certified even when a liability class falls short of the predominance requirement in the Federal Rules of Civil Procedure
for class actions.

I was right: On Friday, defendants in the Ohio contamination case - Behr Dayton Thermal Products, Behr America,
Old Carco and Aramark Uniform & Career Apparel – filed a petition for U.S. Supreme Court review of the 6th Circuit
ruling. The defendants, which are represented by Williams & Connolly, contend the 6th Circuit's adoption of a broad
view of Rule 23's predominance requirement for issue classes deepens long-lasting conflict in the federal circuits about
"whether a party can bypass the requirements of Rule 23(b)(3) by seeking class certification only as to certain issues
relevant to a cause of action."

The 6th Circuit acknowledged uncertainty in the circuits about the predominance standard in cases in which plaintiffs
seeks certification under the provision allowing class certification "with respect to particular issues." The appeals court
said it was siding with the 2nd and 9th Circuits, which have held issue classes may be certified even when plaintiffs
cannot meet predominance requirements for the class action as a whole. The 5th Circuit, by contrast, said in a footnote
in its 1996 decision in Castano v. American Tobacco (84 F.3d 734) that trial judges "cannot manufacture predominance
through the nimble use of subdivision (c)(4)." Issue classes, under the 5th Circuit's narrow view of the provision, cannot
be certified unless the entire class action meets the predominance standard.

The new Supreme Court petition argues that the 6th Circuit, despite its avowed adherence to the views of the 2nd and
9th Circuits, actually adopted the sort of sliding-scale efficiency approach advanced by the 3rd and 7th Circuits, which
said judges should weigh whether issue class certification would materially advance the litigation.

It's time, according to the petition, for the Supreme Court to resolve the appellate uncertainty – especially because, the
defendants argue, every circuit except for the 5th has botched the analysis. "If allowed to stand, the court of appeals'
approach to Rule 23(c)(4) would 'reduce Rule 23(b)(3)'s predominance requirement to a nullity,'" the brief said, quoting
the Supreme Court's 2013 opinion in Comcast v. Behrend (569 U.S. at 36). "Under that approach, a plaintiff can
proceed on behalf of a class simply by identifying one or more common issues, without any threshold determination of
whether those issues predominate over individual ones in the cause of action as a whole. That approach … renders the
predominance requirement an effective bystander to the analysis."

As I said back in July, the circuit split is shallower than it might seem at first blush. The 5th Circuit is increasingly isolated
in the Castano analysis that is the alleged source of the split. In fact, according the 6th Circuit, the 5th Circuit itself
has backed away from the predominance rule it articulated in that 1996 footnote. Class members in the 6th Circuit case
pointed out in their appellate brief that Federal Advisory Committee on Civil Rules concluded in 2015 that there was
no need to address tension between Rule 23's predominance requirement and provision permitting issues certification
because "the various circuits seem to be in accord about the propriety of such treatment."

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044987243&pubNum=0000506&originatingDoc=I2744c110d0b711e88bbead4597ea6e2f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996121367&pubNum=0000506&originatingDoc=I2744c110d0b711e88bbead4597ea6e2f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000780&originatingDoc=I2744c110d0b711e88bbead4597ea6e2f&refType=RP&fi=co_pp_sp_780_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_36


SCOTUS asked to take up conflict in circuits over 'issue class' certification

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2

Will class action defendants have better luck at the Supreme Court than they did with the rules committee? The newly-
entrenched conservative majority certainly won't hurt their odds.

(Reporting by Alison Frankel)
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