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INTRODUCTION 

Watts Guerra’s proposal is simple.  It asks the Courts to award Watts Guerra and its 

hundreds of associate counsel a fraction of the overall fee tied to their signed clients’ recoveries.  

For every $2 a signed client receives from the compensation fund, the Watts Guerra Group will 

receive $1 from the fee fund.  All other lawyers’ fees will be calculated and paid in the same way.  

Then, as provided for in the JPA, Watts Guerra will pay 27.5% of its fees as a common benefit 

assessment.  Other lawyers will also pay for common benefit work, in amounts likewise governed 

by the JPA or set by the Courts. 

It is hard to imagine a fairer approach.  If the proposal is accepted, Watts Guerra’s clients 

and other class members will all pay the same percentage fees—one-third of their recoveries—

and Watts Guerra’s clients will pay less than the rate they contracted for—33.33% instead of 40%.  

Neither the signed clients nor the other class members will have any reason to complain because 

all will be treated equally.  Both Watts Guerra and Kansas CLC will be treated equitably as well.  

Watts Guerra will receive the amount it has agreed to receive, and Kansas CLC will receive a 

reasonable fee based on the benefits its services confer upon the absent class members it represents.  

Fees for Kansas CLC and other common benefit counsel will then be supplemented by transfer 

payments from other lawyers who benefited from their efforts.  These payments will be substantial. 

As explained in our initial report,1 if the Courts accept Watts Guerra’s proposal, Kansas CLC will 

receive a percentage of the gross recovery that is nearly unprecedented in litigation of this type 

and magnitude. 

                                                 
1 Report of Professors Arthur R. Miller, Geoffrey P. Miller, Charles Silver, Brian T. Fitzpatrick, and 
Alexandra Lahav on Issues of Economics, Procedure, and Policy in Support of the Fee & Expense 
Application by Watts Guerra LLP, ECF No. 3580-2 (filed July 10, 2018). 
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The legal justification for Watts Guerra’s proposal is straightforward as well.  The common 

benefit doctrine supplies the basis for Kansas CLC’s fee award, which we have described as a 

“vertical” transfer from claimants to attorneys, because Kansas CLC has contracts with few absent 

class members.  The vertical transfer to Watts Guerra, in contrast, is justified by its contracts with 

its signed clients.  And if the contracts do not suffice, then, as Professors Kull and Silver explain 

in their separate reports, the law of restitution and unjust enrichment, including the common 

benefit doctrine, will provide an alternative legal basis for compensating Watts Guerra, leading to 

the same result.  The “horizontal” transfers between attorneys are then justified, as between Watts 

Guerra and Kansas CLC, by the JPA, and, as between other attorneys and Kansas CLC, by the 

common benefit doctrine insofar as those lawyers also benefited from Kansas CLC’s work.   

In sharp contrast, Kansas CLC’s proposal is both impossible to justify legally and absurdly 

unfair.  We have already addressed some of its core problems, including that it respects neither 

contracts nor recoveries.2  Indeed, it eliminates the word “benefit” from the “common benefit 

doctrine” because it asks the Courts to give other attorneys at least 77.5% of the aggregate attorney 

fees awarded3—even if the class members represented by those attorneys throughout the litigation 

receive far less than 77.5% of the compensation fund.  That allocation would also mean, in effect, 

that the Watts Guerra clients would pay at least 25.8 percentage points from their 33.33% fee to 

other counsel—thus requiring the Courts either to force those clients to pay a second legal fee, or 

to protect the clients from paying twice by nullifying Watts Guerra’s contractual rights. 

                                                 
2 Report of Professors Arthur R. Miller, Geoffrey P. Miller, Charles Silver, Brian T. Fitzpatrick, and 
Alexandra Lahav in Support of Watts Guerra’s Omnibus Response, ECF No. 3692-2. 
3 See Consolidated Response of Kansas MDL Co-Lead Counsel and Settlement Class Counsel Christopher 
Seeger to the Various Petitions for Attorneys’ Fees and Expenses, ECF No. 3693 (“KS Resp.”) at 79 
(arguing that Watts Guerra should receive no more than 2.5% ($12.7 million) from the first 80% of the 
overall fee award). 
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In opposing Watts Guerra’s proposal, Kansas CLC and Professor Klonoff4 also leave the 

central question unanswered.  Why does an eleventh-hour decision to include Watts Guerra’s 

signed clients in the class so as to make a global settlement possible justify giving Kansas CLC 

tens of millions of dollars in fees that it would not have received had Watts Guerra’s clients settled 

separately for the same amount?  Kansas CLC’s answer—“Because the litigation settled as a class 

action”—is no answer at all.  Nearly a century ago, Sprague v. Ticonic Nat. Bank, 307 U.S. 161 

(1939), made it clear that the form a lawsuit takes—in particular, whether it is a class action or 

not—has no bearing on a movant’s entitlement to a common fund fee award.   

It may help to think about the central problem with Kansas CLC’s proposal this way.  If, 

as happened in the Vioxx MDL, the litigation against Syngenta had produced a settlement that 

extended only to plaintiffs with filed cases, Watts Guerra would have collected fees from its clients 

and passed 27.5% of its receipts onto common benefit counsel in Kansas and Minnesota per the 

JPA.  Kansas CLC do not dispute that this is what would have happened under the two-settlement 

approach contemplated by the September 2017 Term Sheet.  But the two settlements were merged, 

and the settlement now pending before the Court also encompasses tens of thousands of absent 

class members who never sued.  Kansas CLC want to collect fees from these passive claimants, 

and Watts Guerra agrees that a payment is due from them.  What Watts Guerra denies, and what 

Kansas CLC have never explained, is why the addition of the passive class members should entitle 

Kansas CLC to collect more money from Watts Guerra’s active clients, i.e., more than the 27.5% 

of its fees that Watts Guerra agreed to pay.  No reason supports Kansas CLC’s demand for extra 

money from Watts Guerra’s clients. 

                                                 
4 Supplemental Declaration of Professor Robert H. Klonoff Relating to Attorneys’ Fees, ECF No. 3693-4 
(“Klonoff Supp.”). 
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The key is to remember two things, neither of which is disputed.  First, by the time the 

settlement occurred, Watts Guerra and Kansas CLC had been litigating for three years in reliance 

on the JPA.  Second, “[m]erging the two settlements (under the Term Sheet) into one (the final 

Settlement Agreement) was a matter of administrative convenience—done after the war ended and 

administrative issues predominated.  In part, this was a way to clear impasse over dividing the 

$1.51 billion between two, distinct claims processes.”  Watts Reply Decl. ¶16 (filed 

contemporaneously herewith).  Kansas CLC should thank Watts Guerra, not penalize it, for 

facilitating the global settlement by finding a way around this impasse.  But Kansas CLC’s 

proposal would have the Courts instead deny Watts Guerra the benefit of both its fee agreements 

and the JPA—the agreements Watts Guerra relied on when investing resources worth tens of 

millions of dollars in the litigation.  Punishing lawyers for cooperating can only discourage them 

from ever cooperating again. 

ANALYSIS 

I. Watts Guerra Provided Real And Significant Benefits To The Class And Its Clients  

An important fact underlying our conclusions is that Watts Guerra in fact contributed 

significant benefits both to its individual clients and to the class as a whole.  These facts are 

described in detail in the Watts Guerra Fee Memorandum, ECF No. 3611 (“WG Mem.”) and 

supporting Watts Declaration, ECF No. 3580-5 (“Watts Decl.”).  To the extent that Kansas CLC 

and its expert reports claim that Watts Guerra did not contribute to the litigation and the settlement, 

or did not contribute sufficiently to earn the fee they are seeking, that is simply a factual error.  

One of the strangest assertions made by Kansas CLC and Professor Klonoff is that only 

class-based representation contributed to this settlement, the implication being that Watts Guerra 

made things worse, or at least added nothing, by representing more than 57,000 clients 
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individually.5  The reality is that as class actions have become harder to certify, especially as 

litigation classes, MDLs that consolidate thousands of individual cases have replaced them.  Today 

defendants are willing to settle cases that begin as aggregate litigations through the class action 

mechanism because of the pressure created by thousands of individual suits aggregated in state 

and federal MDLs.  Often these cases cannot be settled as class actions until the defendant is ready 

to come to the table, and so must be litigated in the MDL for several years.  This is exactly what 

happened here.   

These thousands of individual cases can be beneficial in another way.  Competition from 

individual actions in which claimants are represented by zealous attorneys will exert pressure on 

class counsel to perform better, lest they seem inadequate by comparison.  See John C. Coffee, Jr., 

Class Action Accountability: Reconciling Exit, Voice, and Loyalty in Representative Litigation, 

100 Colum. L. Rev. 370 (2000).  Such pressure surely existed here.  Knowing that Watts Guerra 

was proceeding full-bore on behalf of 57,000-plus clients in Minnesota, the class action lawyers 

had to attempt to match them.  Both groups sought to subject Syngenta to sufficient pressure to 

secure settlement terms that were generous enough for judicial approval under Rule 23 and for 

Watts Guerra to recommend to its massive client group, without whose participation the 

negotiations would have come to naught.  Everyone benefited from this pressure.   

II. Watts Guerra’s Engagement Contracts Provide A Sound Legal Basis For A Fee 
Award Under Rule 23(h) 

Kansas CLC contend that the “common-fund doctrine is the only potential basis for an 

award of fees under Rule 23(h).”  KS Resp. 46.  This misreads the Rule, which provides for fees 

                                                 
5 For example, Kansas CLC write off the MDL, stating that “Syngenta could have litigated those claims for 
a decade or more before they would have felt concrete, bet-the-company exposure from those cases.”  KS 
Resp. 79 (citing Klonoff Supp. ¶64).  Syngenta could have continued to litigate, but as it faced losses in 
both class and individual litigation, including the real risk of punitive damages, they chose to settle 
collectively.  
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and costs “authorized by law or by the parties’ agreement.”  Fed. R. Civ. P. 23(h).  As the Tenth 

Circuit explained in Chieftain Royalty Co. v. Enervest Energy Institutional Fund XIII-A, 888 F.3d 

455 (2017), Rule 23(h) contains no substantive standards; “the rule addresses only how to conduct 

the court proceedings for determining the fee award.”  Id. at 463 (emphasis added).  Contracts—

including the contracts between Watts Guerra and its clients—provide a valid legal basis for 

compensating attorneys.  Contracts are a traditional and universally accepted basis for 

compensating attorneys, and are employed far more often than the common fund doctrine.  An 

award based on contracts is “authorized by law.”  Fed. R. Civ. P. 23(h).6 

Normally, plaintiffs’ attorneys exercise their contractual rights to compensation by 

receiving settlement checks for their clients, deducting their fees and expense reimbursements, and 

passing on the remainder.  Here, Syngenta could have followed the usual course by sending checks 

to Watts Guerra after processing claims.  Instead of doing that, it deposited funds into a qualified 

settlement fund from which all claimants and all lawyers will be paid.  This is a minor deviation 

from standard practice to which Watts Guerra agreed when signing onto the settlement.  All that 

is needed to route the appropriate number of dollars to the signed clients and Watts Guerra is an 

order from the Court requiring the Claims Administrator to disburse money to both in accordance 

with the reasonable allocation set forth in Watts Guerra’s proposal. 

A similar approach is common in federal bankruptcy courts, which regularly issue 

disbursement orders tied to contracts when dispensing fees from deposited funds.  For example, in 

In re Merry-Go-Round Enterprises, Inc., 244 B.R. 327 (D. Md. 2000), the bankruptcy trustee 

wanted to assert claims against Ernst & Young.  He shopped around for counsel willing to accept 

                                                 
6 A further, independent ground for Watts Guerra’s proposal is the Settlement Agreement itself, as Watts 
Guerra explains in its reply brief.  See Fed. R. Civ. P. 23(h) (also authorizing fees based on “the parties’ 
agreement”). 
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a declining scale of fee percentages, found no takers, and ultimately agreed to pay a law firm a 

straight 40% of the recovery.  Ernst & Young later settled for $185 million, at which point the law 

firm applied for $71.2 million in fees, 21 times its lodestar.  The bankruptcy judge granted the 

request, writing: “Viewed at the outset of this representation, with special counsel advancing 

expenses on a contingency basis and facing the uncertainties and risks posed by this representation, 

the 40% contingent fee was reasonable, necessary, and within a market range.”  Id. at 355.  The 

contract provided the legal basis for the fee award, and the judge honored it. 

Kansas CLC wrongly contend that contracts cannot provide a legal basis for awarding fees 

under Rule 23(h).  But even if that contention were correct, Kansas CLC’s attack on Watts Guerra’s 

proposal would still fail because the common fund doctrine also applies to Watts Guerra.  Kansas 

CLC does not acknowledge this because they contend that the common fund doctrine can apply 

only if Watts Guerra was class counsel.  KS Resp. 7.  That is incorrect.  To obtain a right to a 

common fee award, Watts Guerra need only have contributed in a meaningful way to a settlement 

that benefits everyone.  It need not have had a formal legal relationship with everyone in the 

settlement class; were that the rule, no counsel in this litigation could collect fees except Settlement 

Class Counsel themselves—a position that no one is advocating because it would be plainly wrong, 

in addition to being inconsistent with Settlement Agreement §§ 7.2.1, 7.2.2. (authorizing fee and 

expense awards to “counsel representing Class Members who performed work for the benefit of 

Class Members”).  

The point just made is developed more fully in the separate reports by Professors Kull and 

Silver, including their accompanying Reply Report, so a brief summary here can suffice.  In the 

prototypical common fund case—as exemplified in Trustees v. Greenough, 105 U.S. 527 (1881)—

the claimant is either a plaintiff who pursued his own interests at his own expense or a lawyer who 
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worked exclusively for the one or more clients who retained him.  Then, when success in litigation 

produces spillover benefit, a “common fund” of money or property is created in which additional 

parties are entitled to share.  RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT 

§29(1) (2011).  The existence of the common fund enables the plaintiff or attorney whose efforts 

produced it to spread the cost of the litigation effort across all of the beneficiaries “in proportion 

to their respective interests,” thereby achieving a just result.  Id.  The cost is thus borne in part by 

beneficiaries with whom the plaintiff or attorney had no formal legal relationship. 

Here, Watts Guerra formally represented tens of thousands of signed clients.  But its efforts 

on their behalf benefited all class members by helping secure the global settlement.  Like Kansas 

CLC, Watts Guerra may therefore spread the cost of the litigation effort across all claimants “in 

proportion to their respective interests” in the fund.  This is what Watts Guerra proposes.  By 

paying Watts Guerra $1 for every $2 its signed clients receive and Kansas CLC and other common 

benefit counsel $1 for every $2 an absent class member receives, plus a portion of the fees to Watts 

Guerra and other retained counsel, the total cost of the litigation effort will be allocated equitably 

among all persons who share in the fund.  All beneficiaries will pay one-third of their recoveries 

as fees; all counsel will be fairly compensated. 

There are three alternatives.  Either Watts Guerra’s retainer contracts are binding, in which 

case they provide a sound legal basis for an award of fees under Rule 23(h) (as just discussed); or 

such fees are authorized by the Settlement Agreement itself and ought to be awarded under Rule 

23(h) on that basis (as discussed in Watts Guerra’s reply); or Watts Guerra’s contracts are not 

binding, in which case the common fund doctrine provides the legal basis that Rule 23(h) requires 

(as discussed in the Kull-Silver reports, and infra Section V).  In all three of these cases there is a 

legal basis for accounting for the retainer contracts in paying Watts Guerra. 
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We have said that Watts Guerra seeks only to recover fees from the clients who hired it in 

proportion to their recoveries.  Professor Klonoff seems to misunderstand this.  He contends that 

Watts Guerra seeks “to make all class members equally responsible for the Watts contingency fee 

contracts, whether they signed a contract or not.”  Klonoff Supp. ¶41.  We are not sure why he 

holds this view, but the likely reason is that Watts Guerra seeks to collect fees from a fee fund that 

will also be used to compensate Kansas CLC.  This is, however, merely a matter of bookkeeping.  

If Syngenta had created two funds and put the money for Watts Guerra’s clients into one and the 

money for Kansas CLC’s class members into the other, as the September 2017 Term Sheet 

contemplated, the concern that appears to worry Professor Klonoff would not exist.  In fact, 

Syngenta created only one fund, so an accounting will be needed to ensure that dollars wind up in 

the right hands.  But the result should be the same whether Syngenta created one fund or two. 

The real problem is the exact opposite of the one Professor Klonoff describes.  Kansas 

CLC has demanded common benefit counsel receive 100% of the fee fund regardless of the amount 

of compensation absent class members receive.  This money-grab violates both the ordinary 

practice of plaintiffs’ attorneys, which is to collect fees only on their clients’ recoveries, and the 

fundamental principle of equity, which requires that fees be allocated “in proportion to [the 

beneficiaries’] respective interests” in the common fund.  RESTATEMENT (THIRD) OF RESTITUTION 

AND UNJUST ENRICHMENT §29(2).  Only a proposal that ties fees to recoveries can satisfy this 

condition. 

III. Watts Guerra’s Contract Rights Are Reasonable, And The JPA Is Operative 

After the first round of briefing, it seemed that the reasonableness of Watts Guerra’s fee 

was undisputed. This was not surprising.  Forty percent contingent fees are common in mass tort 

litigation, and Watts Guerra had voluntarily reduced its charges to 33.33%.  Indeed, both Kansas 

CLC and Professor Klonoff also cited Watts Guerra’s tens of thousands of fee agreements as 
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market-based evidence in support of Kansas CLC’s request for a common benefit fee fund equal 

to one-third of the aggregate recovery.  E.g., ECF No. 3587 (Downing Decl.) at ¶71.  And there is 

not any serious question that Watts Guerra fully performed its fee agreements—the critical fact 

making those agreements enforceable.  WG Mem. 31-35. 

Now, however, Kansas CLC and Professor Klonoff assert that Watts Guerra’s fees are 

excessive or will become so if Watts Guerra actually attempts to collect them.  E.g., KS Resp. 50. 

It is worth being clear about how we arrived at this point.  Standing alone, there is nothing 

excessive about Watts Guerra’s fees.  If its signed clients pay only 33.33% of their recoveries, they 

will get a better deal than they agreed to, a better deal than many mass tort plaintiffs have received, 

and the same deal that all leading attorneys in this litigation, including Kansas CLC, and their 

experts, propose. The problem arises only because Kansas CLC want Watts Guerra’s clients to 

pay them an enormous amount of money in addition to (and prior to) Watts Guerra’s fees.  If 

Kansas CLC’s fee demands were added to Watts Guerra’s contractual fees, the burden on Watts 

Guerra’s clients truly would be excessive.   

The solution to this problem is simple:  Kansas CLC should not collect anything from 

Watts Guerra’s signed clients.  Kansas CLC neither represented these claimants nor have any 

restitution-based argument for charging them.  Those attorneys’ only valid claim to compensation 

for common benefit work that benefited Watts Guerra’s signed clients is the portion of Watts 

Guerra’s fees that they agreed to accept by signing the JPA.   

Worse, by attempting to collect money from Watts Guerra’s clients (and arguing that Watts 

Guerra may not collect money from these clients), Kansas CLC would violate §2.g.iii of the JPA 

(ECF No. 3611-1), which states that “[t]he Federal MDL Co-Leads will not seek to interfere with 

or alter the terms and conditions of any fee agreement with any Remele/Sieben Group Client (e.g., 
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reduce or cap the fee of any member of the Remele/Sieben Group).”  JPA §2.g.iii.  Despite having 

promised to refrain from this sort of interference, this is exactly what Kansas CLC are trying to 

do.  By asking the Courts to tack their common benefit fees on top of Watts Guerra’s fees and by 

seeking to require Watts Guerra to sue its clients or file liens against them, Kansas CLC are 

interfering with Watts Guerra’s ability to collect the amounts provided for in its fee agreements.   

Kansas CLC contend that the JPA is no longer operative because the litigation settled as a 

class action.  In the end, this is a matter for the Courts to decide, but it is clear to us that Kansas 

CLC are wrong.   

First, nothing in the JPA limits its applicability to non-class settlements.  As stated in §2.a, 

the JPA applies to “any payment from Syngenta in connection with settlement of or judgment on 

such clients’ Syngenta Claims.”  If the parties, all of whom are sophisticated and experienced mass 

tort and class action lawyers, had not wanted the JPA to govern the allocation of costs and fees in 

this context, they would have said so.  More specifically, they would have said so in §2.g of the 

JPA, entitled “Class Certification.”  But they did not.  They were all well aware that a class action 

settlement was possible, but they did nothing to exclude this eventuality from the ambit of the JPA.  

Their silence on the subject speaks more loudly than all of the words in Kansas CLC’s lengthy 

briefs and expert reports. 

Second, Kansas CLC’s argument that the Federal Common Benefit Order (“CBO”), ECF 

No. 936, rendered the JPA inoperative in the context of a class settlement is farfetched.  For one 

thing, unlike other sections of the CBO, which mention the JPA explicitly and discuss its terms at 

length, §4.B.3 of the CBO—the paragraph upon which Kansas CLC rely—does not mention the 

JPA at all.  Had the Court meant to render the JPA inoperative in the event of a class action 

settlement, it too would have said so.  Instead, the Court said the opposite.  Section 2.C of the CBO 
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states plainly and without qualification or exception that “the rights and obligations of the 

Remele/Sieben Group [which includes Watts Guerra] and the Remele/Sieben Group Co-Counsel 

shall be governed by the Remele Agreement [i.e., the JPA].”  See also id. at 5 n.1 (adding that the 

“rights and obligations” of Watts Guerra “in connection with [the common benefit order] shall be 

governed by the specific language in the [JPA], and not by the summaries contained in this Order”).  

The Court clearly insulated the JPA from any conflicting terms the CBO may have contained. 

Third, §4.B.3 of the CBO is completely compatible with the JPA.  The paragraph, 

reproduced in full in a footnote below, merely states that, if a class settlement occurs, no 

assessment for fees or expenses will be made “as to the portion of any class recovery distributed 

to that individual class member ….  Instead, all fees and expenses for that class member will come 

out of the overall class recovery funds provided by defendants, as approved by the Court, or as 

otherwise Ordered by the Court.”7  Assuming that this language applies to Watts Guerra at all, it 

merely establishes that Watts Guerra will receive its compensation from the fund controlled by the 

Courts (as Watts Guerra proposes), rather than from its clients individually after they are paid (as 

Kansas CLC say is necessary).  In other words, §4.B.3 only changes the path along which money 

will flow.  It says nothing about the amount that any lawyer will receive or pay as fees.  It therefore 

leaves the JPA unchanged. 

The real and, one would have thought, obvious purpose of §4.B.3 is to prevent Kansas CLC 

from attempting to collect fees from settlement funds post-distribution.  The provision establishes 

                                                 
7 “In the event that there is a class settlement, recovery or judgment in favor of the class, no assessment 
pursuant to this Section will be made, either for attorneys’ fees or for expenses, individually from any class 
member or his/her/its individual attorney as to the portion of any class recovery distributed to that individual 
class member if the class member remains in the class (i.e., does not opt-out of the class). Instead, all fees 
and expenses for that class member will come out of the overall class recovery funds provided by 
defendants, as approved by the Court, or as otherwise Ordered by the Court. The relationship between class 
counsel fees and costs obtained through any class settlement or judgment and the Common Benefit Fund 
will be addressed, if necessary, by later order of the court.”  Federal CBO at §4B.3, ECF No. 936. 
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that all fees will be determined “by order of the court” and will come out of the aggregate recovery 

prior to distribution.  In view of this, it is bizarre to contend, as Kansas CLC do, that §4.B.3 renders 

the JPA inoperative.  By making this assertion, Kansas CLC seek to use a provision that is designed 

to tie Kansas CLC’s hands as a basis for enriching themselves by stripping Watts Guerra of both 

its right to collect on its contracts and its rights under the JPA.  This is perverse. 

IV. To Avoid Raising A Wildcard Issue On Appeal, The Courts  Should Recognize 
Contractual Rights 

Whether Kansas CLC have asked the Courts to reduce Watts Guerra’s fee percentage 

below 33.33% is unclear, but as a practical matter they have done so.  For if Kansas CLC’s 

proposal is accepted, Watts Guerra would be unable to collect 33.33% fees without imposing an 

excessive burden on its clients—as Kansas CLC themselves recognize.  KS Resp. 50.  Any 

difference between Kansas CLC’s proposal and a fee cap is purely formal. 

A. The Courts should not rely on inherent power to reduce Watts Guerra’s 
contingent fees sua sponte. 

Whether federal judges can reduce lawyers’ contingent fees on their own motion is 

uncertain.  The Supreme Court has never held that either the inherent power or Rule 23(h) confers 

this authority.  The Tenth Circuit hasn’t reviewed the propriety of judicial fee caps either.  It is a 

considerable overstatement to say, as Professor Klonoff does repeatedly, that the existence of the 

power to review contingency fee contracts on a court’s own initiative is “settled law.”  See Klonoff 

Supp. ¶¶ 6, 21, 25.8   

                                                 
8 It also strikes us as improbable that a proper exercise of any inherent powers courts may have in this 
context would require the Courts here to ignore private fee agreements, as Kansas CLC would have it.  KS 
Resp. 45-47; compare In re Vioxx Prods. Liab. Litig., 574 F. Supp. 2d 606, 611 (E.D. La. 2008) (in 
administering a global settlement, court’s authority is “ to ensure fair treatment to all parties and counsel 
regarding fees and expenses”) (citation omitted). 
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One reason for thinking that no such power exists here is that judges have often based the 

power to regulate fees on the need to protect clients, especially minors, seamen, and other persons 

regarded as wards of the court.  In Rosquist v. Soo Line R.R., 692 F.2d 1107 (7th Cir. 1982), one 

of the cases cited most often in support of the inherent power to cap lawyers’ fees, the Seventh 

Circuit expressly took note of the clients’ vulnerability.  After observing that “[i]n ordinary 

circumstances, trial courts may have no reason to inquire into the terms of an attorney-client 

contract,” the court emphasized that  

in this case there were two children, one severely injured, both deprived of their 
mother and in effect abandoned by their father. The children were unable to 
recognize actions against their interests and unable to assert their rights even if they 
suspected less than proper treatment. We cannot assume that counsel will 
necessarily protect those children’s interests that are directly in conflict with his 
own financial well-being. 

Id. at 1110-11; see also Schlesinger v. Teitelbaum, 475 F.2d 137-139 & n.4 (3d Cir. 1973) 

(discussing the need to protect “persons of presumed incapacity to look after their affairs 

intelligently” and relying on “the trial judge[’s] state[ment that] seamen were wards of the court”).  

In his Supplemental Report, Professor Klonoff cited both Rosquist and Schlesinger without 

mentioning that the plaintiffs were vulnerable persons.  He also cited Hoffert v. Gen. Motors Corp., 

656 F.2d 161, 162 (5th Cir. 1981), another well-known case, without mentioning that the plaintiff 

was a minor.  See Klonoff Supp. ¶18 n.10, ¶29 n.34. 

The Watts Guerra Plaintiffs are neither infants nor seamen.  Nor are they members of any 

other vulnerable class of persons, such as former NFL football players with concussion-induced 

cognitive difficulties whose ability to protect their interests may be impaired.  They are competent 
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adults who operate businesses and regularly make important financial decisions.  Consequently, 

these paternalism-based decisions are irrelevant.9 

Professor Klonoff also argues for the existence of an inherent power to regulate fees by 

citing In re Goldstein, 430 F.3d 106, 110 (2d Cir. 2005) and In re Michaelson, 511 F.2d 882, 884 

(9th Cir. 1975).  These cases are inapposite because they involved fee reductions imposed as 

punishments for misconduct.10  The power to punish lawyers for misconduct by reducing their fees 

is not at issue in this proceeding.11 

Having noted the limitations of some of the cases Professor Klonoff cites, we nonetheless 

agree with him that some federal appellate courts have recognized a broad inherent power to 

review contingent fees sua sponte.  But the Tenth Circuit is not one of them.  To the contrary, in 

Cooper v. Singer, 712 F.2d 1496 (10 Cir. 1983), a case Professor Klonoff also cites, the Tenth 

Circuit emphasized that the power to regulate lawyers’ fee should be used sparingly lest lawyers’ 

independence be jeopardized. 

As the Supreme Court has noted, “there is the possibility of a threat being posed to 
the principle of independent advocacy by having the earnings of the attorney flow 
from the pen of the judge before whom he argues.”  We agree with the American 
Bar Association’s recent statement that “[a]n independent legal profession is an 
important force in preserving government under law, for abuse of legal authority is 

                                                 
9 In In re Finney, 130 F. App'x 527, 530 (3d Cir. 2005), another case cited by Professor Klonoff, the court 
rejected a plaintiff’s claim that a contingent fee agreement was unconscionable because the plaintiff was 
“an intelligent, articulate businessman who ran more than one business,” who “was aware of all the essential 
terms of the agreement, and [who] also understood the ramifications of signing the agreement.” 
10 In re Goldstein, 430 F.3d 106, 110 (2d Cir. 2005) (“A federal court possesses certain inherent powers ‘to 
discipline attorneys who appear before it.’”) (quoting Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991)); 
In re Michaelson, 511 F.2d 882, 884 (9th Cir. 1975) (“This is an appeal from an order of the district court 
… adjudging appellant, an attorney, in civil contempt”).   
11 Professor Klonoff also cites McGill v. City of Ottowa, 773 F. Supp. 1473, 1474 (D. Kan. 1991).  Klonoff 
Supp. ¶18 n.10.  There, the court began by observing, “This matter is before the court on the plaintiff's 
request for review of attorneys' fees.”  No one denies that a federal court can assess the reasonableness of 
a contingent fee contract at the request of a plaintiff who claims to have been abused.  This is irrelevant to 
the question of the division of fees between counsel. 
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more readily challenged by a profession whose members are not dependent on 
government for the right to practice.”  

Id. 1505 (quoting F.D. Rich Co. v. Industrial Lumber Co., 417 U.S. 116, 129 (1974) and ABA, 

Model Rules of Professional Conduct, Preamble (1983)).  In this instance, the danger of 

undermining independent advocacy is patent.  By rewriting more than 57,000 contingent fee 

contracts with the stroke of a pen, the Courts would tell all mass tort lawyers that the enforceability 

of retainer contracts is dependent on judicial solicitude.  The impact on lawyers’ willingness to put 

their clients’ interests first, to disagree with judges when necessary, and to expend millions of 

dollars in time and resources developing clients’ cases would be profound.12 

The broad statements that Professor Klonoff quotes concerning the courts’ inherent power 

to reduce contingent fees also run contrary to the many Supreme Court cases that explain the basis 

for the inherent powers doctrine and that caution federal judges to use these powers only “to 

manage their own affairs so as to achieve the orderly and expeditious disposition of cases.”  Link 

v. Wabash R. Co., 370 U.S. 626, 630–631 (1962).13   

                                                 
12 Cooper has been called into question by subsequent decisions.  That case asked whether a plaintiff who 
received a statutory fee award that was less than the amount provided for in a contingent fee contract had 
to pay the difference out of his recovery.  The Tenth Circuit ruled that the plaintiffs’ lawyer had to renounce 
his contract and accept the fee award as full compensation.  A few years later, however, the Supreme Court 
reached the opposite conclusion.  In Venegas v. Mitchell, 495 U.S. 82 (1990), it held that contingent fee 
contracts are enforceable when they require plaintiffs to pay more than they recover from defendants in the 
form of statutory fee awards.  The holding in Venegas rested on the premise that plaintiffs must be able to 
pay lawyers at market rates to secure their counsel of choice.  As the Court wrote, “depriving plaintiffs of 
the option of promising to pay more than the statutory fee if that is necessary to secure counsel of their 
choice would not further § 1988’s general purpose of enabling such plaintiffs in civil rights cases to secure 
competent counsel.”  Venegas, 495 U.S. at 89–90.  In combination with F.D. Rich, the Supreme Court case 
that emphasized the threat judicial control of fees poses to zealous advocacy, Venegas shows that federal 
judges should be reluctant to rewrite contracts between clients and attorneys for fear of denying plaintiffs 
adequate representation. 
 
13 Cases urging federal judges to use their inherent powers sparingly include Roadway Express, Inc. v. 
Piper, 447 U.S. 752 (1980), where the Justices wrote that “[t]he extent of these powers must be delimited 
with care, for there is a danger of overreaching when one branch of the Government, without benefit of 
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The seminal case on the inherent powers doctrine is United States v. Hudson, 11 U.S. 32 

(1812), where the Supreme Court ruled that the inherent power is limited to matters that bear on 

the courts’ ability to perform the judicial function.  “To fine for contempt—imprison for 

contumacy—inforce the observance of order, &c. are powers which cannot be dispensed with in a 

Court, because they are necessary to the exercise of all others.”  Id. at 34.  In more modern parlance, 

“It has long been understood that ‘[c]ertain implied powers must necessarily result to our Courts 

of justice from the nature of their institution,’ powers ‘which cannot be dispensed with in a Court, 

because they are necessary to the exercise of all others.’”  Chambers v. NASCO, Inc., 501 U.S. 32, 

43 (1991) (quoting Hudson). 14     

Watts Guerra’s fee arrangements have no impact whatsoever on the Court’s ability to 

manage its docket, to adjudicate cases, or to enforce its judgments.  Lawsuits, including complex 

lawsuits with multiple parties, can be tried and settled without evaluating lawyers’ fees—and 

normally are.  Consequently, it would seem that the inherent power confers no authority to rewrite 

                                                 
cooperation or correction from the others, undertakes to define its own authority.”  Id. at 764; see also 
Chambers v. NASCO, Inc., 501 U.S. 32, 44 (1991) (“Because of their very potency, inherent powers must 
be exercised with restraint and discretion.”); Dietz v. Bouldin, 136 S. Ct. 1885, 1896 (2016) (district court 
judges “should not think they are generally free to discover new inherent powers that are contrary to civil 
practice as recognized in the common law”).  
14 For examples of the proper excise of the inherent power for managerial purposes, see, e.g., Link, 370 U.S. 
at 630–631 (inherent authority to dismiss sua sponte for lack of prosecution); Chambers., 501 U.S. at 44–
45 (inherent power “to fashion an appropriate sanction for conduct which abuses the judicial process”); 
Goodyear Tire & Rubber Co. v. Haeger, 137 S. Ct. 1178, 1186 (2017) (inherent power to order a party that 
engaged in discovery abuse to reimburse the opposing party for legal fees and costs incurred as a result of 
the deception); Dietz, 136 S. Ct. at 1892 (inherent “power to rescind a discharge order and recall a jury in 
a civil case where the court discovers an error in the jury’s verdict”); Marconi Wireless Telegraph Co. of 
America v. United States, 320 U.S. 1, 47–48 (1943) (inherent power to modify or rescind orders at any 
point prior to final judgment); Fernandez v. United States, 81 S. Ct. 642, 644, (1961) (Harlan, J., in 
chambers) (inherent power to revoke an order granting bail); Landis v. North American Co., 299 U.S. 248, 
254 (1936) (inherent power to stay proceedings pending resolution of parallel actions in other courts); 
United States v. Morgan, 307 U.S. 183, 197–198 (1939) (inherent power to stay disbursement of funds until 
revised payments are finally adjudicated). 

 

Case 2:14-md-02591-JWL-JPO   Document 3722-1   Filed 09/17/18   Page 20 of 35



18 

valid contingent fee agreements between lawyers and clients.  Still, no one can say definitively 

whether the asserted power exists, neither the Supreme Court nor the Tenth Circuit having ruled 

on the matter.  But the argument against the existence of the power is solid.  Consequently, if the 

Courts reduce retained counsel fees, including Watts Guerra’s—whether by imposing a cap below 

33.33% or other equivalent means—it would create a serious risk of reversal. 

B. Rule 23(h) authorizes the Courts to consider Watts Guerra’s contracts, and 
interpreting it otherwise likely violates the Rules Enabling Act. 

Rule 23(h) empowers judges to award fees that are due under substantive law.  It does not 

empower judges to override or rewrite lawyers’ retainer agreements.  It does not empower them 

to remake the substantive law or to ignore it.  The Tenth Circuit recently made this point in 

Chieftain Royalty, which asked whether state or federal law determined the method used to 

calculate a common fund fee award in a diversity case.  In concluding that state law governed the 

calculation, the court wrote that Rule 23(h) “addresses only how to conduct the court proceedings 

for determining the fee award. It does not provide any rules to guide the court on how to calculate 

the amount of the award.”  888 F.3d at 463.  Indeed, since the class action rule cannot be used to 

override contractual provisions mandating non-class arbitration, American Express Co. v. Italian 

Colors Rest., 570 U.S. 228 (2013), it is hard to see how that rule can be used to invalidate fee 

contracts.  

We recognize that some judges have used Rule 23 to override lawyers’ contractual rights 

to fees.  But, to our knowledge, they have never explained how this action can be reconciled with 

the Rules Enabling Act (“REA”).  See, e.g., Dunn v. H. K. Porter Co., 602 F.2d 1105 (3d Cir. 

1979) (holding that Rule 23(e) empowers judges to override contingent fees and not addressing 

the REA).  None of the submissions so far have cited any case that explains why judges can use 
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Rule 23 to invalidate lawyers’ fee contracts without running afoul of the REA.15  Fortunately, this 

issue is easily avoided as the Courts need not interpret Rule 23(h) in a manner that conflicts with 

state law and existing contracts. 

 As a practical matter, adopting Kansas CLC’s approach under Rule 23(h) would nullify 

Watts Guerra’s fee contracts. To collect its fees, Watts Guerra would have to “fil[e] a lien or a 

breach-of-contract claim” against its clients, as Kansas CLC state.  KS Resp. 48 n.28.  This would 

be impractical, as Kansas CLC also concede.  Id. at 52-53.  And it would be futile, because of fees 

already awarded to them.  Id. at 50.  Thus using Rule 23(h) as Kansas CLC propose would abridge 

Watts Guerra’s contract rights and violate the REA.  It also stretches the bounds of propriety to 

encourage lawyers to sue their clients when sufficient funds are available to compensate all lawyers 

fairly and without violating any lawyers’ rights.     

 To avoid these problems—and indeed, this entire REA issue—the Courts should make fee 

awards based on the Watts Guerra retainer agreements, which is both “authorized by law” and 

consistent with the “agreement of the parties.”  Fed. R. Civ. P. 23(h); see Settlement Agreement 

§§ 7.2.1, 7.2.2. 

V. The Johnson Factors Support Watts Guerra’s Fees 

We agree that the Johnson factors guide the Courts’ award of fees to Kansas CLC because 

those fees are based on the common benefit doctrine.  Johnson v. Georgia Highway Exp. Inc., 488 

F.2d 714, 717 (5th Cir. 1974).  But we disagree that the Johnson factors must guide fees to Watts 

Guerra because those fees are based on contracts with their clients.  The fees provided for in the 

                                                 
15 Kansas CLC cited only Business Guides, Inc. v. Chromatic Communications Enterprises, Inc., 498 U.S. 
533, 552 (1991), which came to the unremarkable conclusion that the REA allows judges to impose 
sanctions on parties that violate Rule 11.  KS Resp. 48 n.28.  Professor Klonoff did not cite any Rule 23(h) 
cases at all, relying on the courts’ inherent powers instead.  Klonoff Supp. ¶19 n.12. 
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contracts are reasonable—as both Kansas CLC and Professor Klonoff initially conceded—so they 

should be enforced (as reduced as a result of Watts Guerra’s voluntary agreement not to seek the 

full fee to which they are entitled to ensure equity across all claimants).   

That said, the Johnson factors also support Watts Guerra’s proposal.  The following factors 

articulated in Johnson establish that Watts Guerra’s work had ample value for both its clients and 

the class as a whole to support the (voluntarily reduced) contractual rate:  the skill of the attorneys; 

the customary fee for such work; the prearranged fee; the results obtained; and the relationship 

between the attorney and the client.  Indeed, several of those factors themselves point the Courts 

back to Watts Guerra’s contracts.  And the last factor—the relationship between attorney and 

client—supports Watts Guerra’s fees uniquely.  No relationship exists between class counsel and 

absent plaintiffs; the nature of the class action precludes one.  But Watts Guerra had real 

relationships with its signed clients throughout years of litigation—and many of Watts Guerra’s 

associate counsel, local firms in communities across the Corn Belt, have longstanding professional 

relationships with many of these farmers.  Consequently, the last Johnson factor supports only 

Watts Guerra’s proposal. 

In MDLs, lawyer-client relationships are crucial.  Watts Guerra and its associate counsel 

went to great lengths to discuss the corn litigation with potential clients at town halls and other 

meetings.  Some class action lawyers may denigrate this effort, but the Courts should not do so.  

These client relationships enabled Watts Guerra to:  exert great pressure on Syngenta because its 

prospects for winning an enormous sum at trial did not depend on class certification; exert pressure 

on class counsel to litigate zealously for absent class members, lest they seem insufficiently 

aggressive by comparison; and secure a place at the bargaining table in the negotiations that 

produced the settlement.  Then, Watts Guerra used the leverage it possessed to negotiate an 
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excellent result for both its clients and the rest of the class.  Its fidelity to its clients is also reflected 

in the extraordinary success it has had in bringing its clients to the settlement.  In short, real 

relationships with real clients pressured Watts Guerra to obtain a result that its clients would 

accept, and that pressure benefited all claimants, as a rising tide lifts all boats. 

Professor Samuel Issacharoff, the Lead Reporter on the Principles of the Law of Aggregate 

Litigation, and Attorney Elizabeth Cabraser, a leading class action/mass tort litigator, emphasized 

the power of represented claimants to make class actions work better.  When “classes are 

comprised not simply of lawyers and absent class members, but of hundreds or even thousands of 

individual claims,” they wrote, the “individuals [are] capable of monitoring the class and [are] 

represented by independent counsel [who can do so too].”  Elizabeth J. Cabraser & Samuel 

Issacharoff, The Participatory Class Action, 92 N.Y.U. L. Rev. 846 (2017).  “[C]lass member 

participation,” they continue, “should lower agency costs [in class actions] by providing multiple 

forms of scrutiny of class counsel and the effects of any proposed class resolution: not only the 

judicial overseer, but the claimants themselves, are engaged in evaluating the outcome.”  Id. at 

877.  Even when MDLs are resolved as class actions, real relationships between clients and lawyers 

matter because they encourage class counsel to do better.  For this reason, courts should reward 

lawyers for creating these relationships.  By contrast, breaking the connection between fees and 

recoveries would undermine Watts Guerra’s incentive to work hard for its clients from the start of 

litigation through the completion of the claims filing procedure.  It would also reward Kansas CLC 

all out of proportion to the benefits class members receive.  Kansas CLC’s proposal would 

perversely free class counsel from the pressure to do better. 

There are situations where individual lawyer-client relationships matter less than they do 

here.  For example, in some cases lawyers have solicited potential clients after aggregate 
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settlements are announced, seemingly in hopes of gaining shares of clients’ recoveries while 

performing minimal services and bearing minimal risks.  Client-lawyer relationships that are 

established post-settlement may contribute little to litigation results.  But that is not what happened 

here.  Watts Guerra litigated zealously on behalf of these clients for years, leading the plaintiffs’ 

side of litigation, including through its work as trial counsel on the bellwether Mensik case, to 

success at the bargaining table.   

The Volkswagen litigation, which Professor Klonoff offers as a model, is very different 

from this case because the defendant there agreed to pay lawyers’ fees out of a separate fund, 

which was explicitly earmarked for class counsel and others who had performed common benefit 

work under class counsel’s direction.  That case did not involve years of pre-settlement litigation.  

And the court concluded that the individually retained attorneys had provided no benefit, thus they 

could not be paid from the fee fund; both the terms of the settlement and common-benefit 

principles precluded it.  In re: Volkswagen “Clean Diesel” Mktg., Sales Practices, & Prod. Liab. 

Litig., No. MDL 2672 CRB (JSC), 2016 WL 6248426, at *4 (N.D. Cal. Oct. 25, 2016).  

Volkswagen is not this case. 

By contrast, in the Chinese Drywall litigation, both contract and class counsel contributed 

to the settlement (as here), and thus both were paid fees from the fund.  Drywall, like Volkswagen, 

involved a separate fund for attorneys’ fees.  But Drywall, unlike Volkswagen, did not limit fees 

to class or common benefit counsel; it allowed the court to pay all counsel together, which the 

Courts can and should do here, too, for reasons already discussed.  Then, exercising his equitable 

discretion, Judge Fallon determined how to distribute that overall amount between contract and 

class counsel.  See In re Chinese-Manufactured Drywall Prod. Liab. Litig., No. CV 09-2047, 2018 

WL 2095729, at *2 (E.D. La. May 7, 2018); In re Chinese-Manufactured Drywall Prod. Liab. 

-
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Litig., Dkt. 21168, MDL No. 2047 (E.D. La. Jan. 31, 2018) (provided by Watts Guerra at ECF No. 

3580-31).  He allocated the fees between the class counsel and contract counsel 52-48 and relieved 

claimants of their obligations under their contingency fee contracts.  The Settlement Agreement in 

this case authorizes the Courts to allocate fees to retained counsel consistent with their agreements, 

just as in Drywall.   

VI. The Kellogg Case Should Not Be Considered At This Juncture 

Professor Klonoff chides us for asserting that Watts Guerra’s fee contracts are valid despite 

the existence of Kellogg v. Watts Guerra, a lawsuit brought by two of Watts Guerra’s tens of 

thousands of signed clients. We do not think taking notice of that satellite litigation is advisable at 

this juncture.  If MDL judges were to let two clients delay the payment of fees owed by tens of 

thousands of plaintiffs simply by alleging lawyer misconduct, the danger of extortion, or of some 

counsel fomenting litigation to discredit their competitors, would arise. The proper course is to 

assume that Watts Guerra’s contracts are valid.  That is why we did we not address the Kellogg 

suit in our prior reports.  See also ECF No. 3587-6 at 60 n.54 (Prof. Klonoff’s opening report) (“I 

offer no opinions in connection with [Kellogg].”).  The merits of such allegations can be sorted 

out through adversarial litigation and clients found to be deserving can be compensated by 

awarding damages.   

We also have a substantive reason for our position. The gravamen of the Kellogg 

complaint, it seems, is that these two clients fear that they will have to pay fees twice: once to 

Kansas CLC and a second time to Watts Guerra.  This is, of course, the scenario that Kansas CLC’s 

proposal threatens to create and that Watts Guerra’s proposal would avoid.  It is notable that, 

despite the Kellogg case having already been transferred into the MDL (ECF No. 3665) and the 

Kellogg plaintiffs’ counsel having already appeared (ECF No. 3683), the Kellogg plaintiffs have 
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not filed an opposition to Watts Guerra’s fee application.  This is likely because Watts Guerra’s 

proposal is fair to its clients and to class members as a whole.  

CONCLUSION 

The Courts should adopt Watts Guerra’s proposal, which is reasonable, fair, and well 

within the Courts’ authority to adopt.  The competing proposal offered by Kansas CLC has little 

to recommend it. 

* * * 
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I declare under penalty of perjury under the laws of the United States that everything we 

have stated in the foregoing Report is true and correct. 

Executed this 17th day of September, 2018 in New York County, New York 
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APPENDIX A: 
LIST OF MATERIALS PROVIDED 

 
Court filings in In Re: Syngenta AG MIR 162 Corn Litigation, MDL 2591 in the U.S. District 
Court for the District of Kansas before the Honorable John W. Lungstrum: 

 Order Concerning Appointment of Counsel (ECF No. 67) 

 Memorandum & Order (ECF No. 403) 

 Plaintiffs’ Memorandum in Support of Motion for Entry of Common Benefit Order (ECF 
No. 855) 

 Order Establishing Protocols for Common Benefit Work and Expenses and Establishing 
the Common Benefit Fee and Expense Funds (ECF No. 936) 

 Coordination Order (ECF No. 1099) 

 Order Appointing Special Master for Settlement (ECF No. 1745) 

 Verdict Form (ECF No. 3304) 

 Order Appointing Plaintiffs’ Settlement Negotiation Committee in the Syngenta 
Litigation (ECF No. 3366) 

 Producer and Non-Producer Plaintiffs’ Consolidated Fourth Amended Class Action 
Complaint (ECF No. 3505) 

 Plaintiffs’ Memorandum of Law in Support of Motion for Preliminary Approval (ECF 
No. 3507) 

 Agrisure Viptera/Duracade Class Settlement Agreement (ECF No. 3507-2) 

 Memorandum and Order (ECF No. 3531) 

 Order Preliminarily Approving the Settlement (ECF No. 3532) 

 Fee & Expense Application by Watts Guerra LLP (ECF No. 3580) 
o Memorandum in Support of the Fee & Expense Application by Watts Guerra LLP 

(ECF No. 3611) 
o The Settlement Alliance Docket Analysis Report (ECF No. 3580-3) 
o Declaration of Mikal C. Watts (ECF No. 3580-5) 
o Declaration of Francisco Guerra IV (ECF No. 3580-6) 

 Memorandum in Support of Kansas MDL Co-Lead Counsel and Settlement Class 
Counsel Christopher Seeger’s Petition for Award of Attorneys’ Fees, Reimbursement of 
Expenses, and Service Awards to Class Representatives/Bellwether Plaintiffs and 
Allocation of Attorneys’ Fee Award (ECF No. 3587) 

o Declaration of Patrick J. Stueve (ECF No. 3587-1) 
o Declaration of Don M. Downing (ECF No. 3587-3) 
o Declaration of Richard H. Ralston (ECF No. 3587-5) 
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o Declaration of Professor Robert H. Klonoff (ECF No. 3587-6) 

 Order Regarding Attorney Fee Submissions (ECF Nos. 3613, 3613-1) 

 Omnibus Response of Watts Guerra LLP in Partial Opposition to Fee & Expense 
Applications Filed by Other Common Benefit and Retained Counsel (ECF No. 3692) 

 Consolidated Response of Kansas MDL Co-Lead Counsel and Settlement Class Counsel 
Christopher Seeger to the Various Petitions for Attorneys’ Fees and Expenses (ECF No. 
3693) 

o Supplemental Declaration of Professor Robert H. Klonoff Relating to Attorneys’ 
Fees (ECF No. 3693-4) 

 Watts Guerra LLP’s Reply In Support of its Fee & Expense Application (filed 
contemporaneously) 

o Reply Declaration of Mikal C. Watts (filed contemporaneously) 
o Reply Declaration of Francisco Guerra IV (filed contemporaneously) 

 

Court filings in In Re: Syngenta Litigation, File Nos.: 27-cv-15-3785 and 27-cv-15-12625, a 
Minnesota Consolidated Proceeding in the Fourth Judicial District Court, Hennepin County, 
before the Honorable Laurie J. Miller: 

 Federal MDL Co-Lead Counsel’s Statement in Support of Remele/Sieben Group (July 
17, 2015) (filed in MDL 2591 at ECF No. 3570-1) 

 Order Appointing Lead Counsel (Aug. 5, 2015) filed in MDL 2591 at 3570-2) 

 Common Benefit Order (Dec. 7, 2015) (filed in MDL 2591 at ECF No. 3570-3) 

 Order [regarding Plaintiff Fact Sheets] (Jan. 16, 2016) 

 Order granting leave to amend complaint to add punitive damages for plaintiffs 
Kuechenmeister and Ledeboer (Jan. 9, 2017) (filed in MDL 2591 at 3570-4) 

 Order granting leave to amend complaint to add punitive damages for plaintiffs Mensik, 
Van Tilburg Farms, and Maher (April 11, 2017) (filed in MDL 2591 at 3570-5) 

 Order Regarding Summary Judgment Motions for Plaintiff Mensik (April 11, 2017) (filed 
in MDL 2591 at 3570-6) 

 Order Regarding Summary Judgment Motions for the Minnesota Class (Aug. 17, 2017) 
(filed in MDL 2591 at 3570-7) 

 Minnesota Co-Lead Counsel’s Joint Motion for Approval of Common Benefit Awards 
(July 10, 2018) (filed in MDL 2591 at ECF No. 3662-1) 

 Minnesota Class Counsel’s Response to Various Attorneys’ Fee Applications (Aug. 17, 
2018) 
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Other materials: 

 Fee contract templates used by Watts Guerra Group (filed in MDL 2591 at ECF No. 
3580-9) 

 Amended & Restated Joint Prosecution Agreement dated June 18, 2015 (filed in MDL 
2591 at ECF No. 3611-1) 

 First Addendum to Amended & Restated Joint Prosecution Agreement dated Jan. 16, 
2016 (filed in MDL 2591 at ECF No. 3611-2) 

 Transcript of Settlement Status Conference before Judges Lungstrum, Herndon, and 
Miller (Dec. 19, 2017) 

 Letter from P. Stueve to Hon. John W. Lungstrum dated January 4, 2018 

 Proposed fee-sharing agreement with cover email dated February 23, 2018 (filed in MDL 
2591 at ECF No. 3580-28) 

 Emails between C. Seeger and M. Watts dated February 23 and 24, 2018 (filed in MDL 
2591 at ECF No. 3580-29) 

 Fee-Sharing Agreement dated February 23, 2018 (filed in MDL 2591 at ECF No. 3587-8) 

 Complaint, Kellogg, et al v. Watts Guerra, No. 0:18-cv-01082-DWF-BRT (D. Min.). 
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