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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 
IN RE:  GENERIC PHARMACEUTICALS 
PRICING ANTITRUST LITIGATION 
____________________________________ 
 
THIS DOCUMENT RELATES TO: 
 
ALL ACTIONS 

 
MDL 2724 
16-MD-2724 
HON. CYNTHIA M. RUFE 
 
 
 
 
 
 
 

 
STATES' MEMORANDUM IN OPPOSITION TO 

DEFENDANTS' MOTION FOR ORDER LIMITING EXTRAJUDICIAL STATEMENTS 
AND FOR COMPLIANCE WITH COURT ORDERS 

 
I. PRELIMINARY STATEMENT 

Defendants' request to impose a gag order on the States is completely without merit. The 

States have not violated any Court Order or Rule of Professional Conduct, and have not leaked 

any sealed information to the press.  As Defendants know, the recent media reports attributed to 

the States (in particular, Connecticut and Louisiana) merely confirm public statements made 

previously to this Court and in other venues many times, including in the States' Complaints, 

press releases, briefs, and in open court on several occasions.  All of this information has been in 

the public domain for months, if not years.  The fact that it is only now being reported by the 

media does not justify the relief Defendants seek. 

The States understand that the Defendants do not want the public to learn the full extent 

of their unlawful conduct and the allegations made by the States.  But that does not justify 

imposing a gag order on public officials; particularly where certain officials have an obligation 

under their state's law to inform the public about the status of their ongoing investigations and 
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cases on file.  Defendants have consistently misstated Connecticut law in this MDL and do so yet 

again here by suggesting it requires a permanent gag order. It does not.   

Defendants’ motion is nothing more than a misguided attempt to prevent the State 

Attorneys General from carrying out one of their core functions as elected government officials 

accountable to the public: disseminating accurate information, consistent with their office 

policies and state law, about an important issue of great public concern that affects the public's 

health, safety and welfare.  Because the State Attorneys General and their representatives have 

complied with the governing standards of conduct, there is no basis for Defendants' motion.    

II. BACKGROUND 
 
It has been well known for years that the States will be filing additional complaints 

resulting from their investigation, and that their ongoing investigation of generic drugs is 

massive, industry-wide and expanding.   

The States' first Complaint, filed on December 15, 2016 in the District of Connecticut, 

declares in unredacted, publicly available language that their investigation is "ongoing" and that 

this is the "initial civil action" arising from the States' ongoing investigation.  Compl.  ¶ 1.  That 

Complaint notes specifically that "Plaintiff States have uncovered a wide-ranging series of 

conspiracies implicating numerous different drugs and competitors, which will be acted on at the 

appropriate time."  Id.  ¶ 9.  See also id. ¶¶ 64-65 ("prices of more than 1,200 generic 

medications increased an average of 448 percent between July 2013 and July 2014" with "the 

prices sometimes spiking by 600% to 2,000% in some cases").1   

                                                 
1In a press release accompanying the filing of that initial Complaint, Connecticut Attorney General George Jepsen 
made it clear that the ongoing investigation was much broader than the Complaint:  "While the principal architect of 
the conspiracies addressed in this lawsuit was Heritage Pharmaceuticals, we have evidence of widespread 
participation in illegal conspiracies across the generic drug industry."  See https://portal.ct.gov/AG/Press-
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In the States' expanded publicly filed Consolidated Amended Complaint (filed October 

31, 2017), the States made it clear again that they "continue to investigate additional 

conspiracies, involving these and other generic manufacturers, regarding the sale of other drugs 

not identified in this Complaint, and will likely bring additional actions based on those 

conspiracies at the appropriate time in the future."  Am. Compl. ¶ 3.2 

On February 21, 2018, in open court during oral argument on the States' Motion for 

Leave to Amend, the States re-confirmed that additional complaints would be filed and how: 

THE COURT:  So, Mr. Nielsen, are you anticipating that additional drugs would 
be named, as the litigation proceeds? 
 
MR. NIELSEN:  Not in this Complaint, Your Honor.  The way we have 
structured this complaint is based on the involvement of – of one common 
participant, which is the Defendant Heritage.  Based on our investigation, there 
certainly will be additional complaints.  We are doing our best to try to bring 
these cases in an orderly and – and organized fashion, Your Honor.  But 
absolutely, there will be additional complaints, in the future.  They will likely be 
focused on specific defendants and – and the drugs that they sell. 
 

Transcript of Motion Arguments and Status Conference, Feb. 21, 2018, at 7 (emphasis added). 

During that same oral argument, again in open court, counsel for the States went to great 

lengths to describe the allegations of an overarching conspiracy that went well beyond any 

individual-drug conspiracies identified therein.  The Court recognized that "[i]t is a very 

expansive type of overarching conspiracy implementing joint and several liability."  Id. at 14.3   

                                                                                                                                                             
Releases/2016-Press-Releases/Connecticut-Leads-20-State-Coalition-Filing-Federal-Antitrust-Lawsuit-against-
Heritage-Pharmaceutical.   
2General Jepsen’s accompanying press release again stated that "[o]ur ongoing investigation continues to uncover 
additional evidence, and we anticipate bringing more claims involving additional companies and drugs at the 
appropriate time."  See https://portal.ct.gov/AG/Press-Releases/2017-Press-Releases/AG-Jepsen-Leads-Coalition-in-
New-Expanded-Complaint-in-Federal-Generic-Drug-Antitrust-Lawsuit.  
3 Counsel for the States then offered further explanations about various aspects of the States' case, including the 
“understanding among all of these competitors” (id. at 15); their “geographic proximity” between Philadelphia and 
New York (id. at 17); their agreements that “go well beyond one isolated drug” (id. at 18); the States’ “very broad, 
ongoing investigation” (id. at 19); how “Playing Nice in the Sandbox” furthered the Defendants’ market allocation 
scheme (id. at 20-21); how common conspiratorial terminology was used throughout the industry (id. at 22); and 
 

Case 2:16-md-02724-CMR   Document 818   Filed 01/02/19   Page 3 of 17



4 
 

Earlier this year, Defendants took the extraordinary step of trying to terminate the States' 

ongoing investigation by filing a "Motion to Enforce This Court's Procedural and Discovery 

Orders" (the "Motion to Enforce").  Docket No. 593.  During the briefing and oral argument on 

that Motion, it became necessary for the States to further clarify the scope of their ongoing 

investigation and how it differed from the litigation they had filed.  In their publicly-filed 

Opposition to that Motion (Docket No. 600), for example, the States said the following: 

• "Plaintiff States have never hidden the fact that they continue to investigate 
additional conduct in the generic pharmaceutical industry, and will likely bring 
additional actions at the appropriate time."  Doc. 600 at 2. 

• "Plaintiff States are currently investigating collusive conduct relating to nearly 
200 additional drugs – and expect to file one or more additional lawsuits based on 
that conduct at the appropriate time.  A large majority of the conduct under 
investigation is not the subject of any action pending in the MDL."  Id. at 3. 

• The scope of the States' investigation "may extend to practically the entire U.S. 
generic drugs industry" and "additional potential corporations and individuals 
involved in this collusion vastly exceed those named in the Consolidated 
Amended Complaint."  Id. at 4. 

• "Plaintiff States' ongoing antitrust investigation is wide-ranging and has 
uncovered evidence supporting a pervasive pattern of illegal agreements across 
the generic pharmaceutical industry.  Plaintiff State of Connecticut has publicly 
disclosed on many occasions that it has issued hundreds of subpoenas to various 
players in the generic industry."  Id. at 6-7. 

• The States' ongoing investigation "goes well beyond the Heritage-centered 
conduct that is at issue in the litigation.  To date, Plaintiff States have uncovered 
evidence of illegal agreements involving dozens of manufacturers and employees 
at all levels, including National Account Managers, Vice Presidents of Sales and 
Pricing, and other senior Executives.  To date, Plaintiff States have identified 
evidence of illegal agreements relating to nearly 200 additional drugs – and that 
number is expected to increase as the investigation develops further.  For some 
manufacturers, the anticompetitive agreements affect most, if not all, of the 
products they sell."  Id. at 7-8. 

                                                                                                                                                             
how “The goal, among these Defendants, is always, Your Honor, to maintain a level playing field, first.  And then, 
secondarily, raise prices if they can."  Id. at 30. 
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• The States' investigation focuses on conduct "going back further in time" and 
"conduct that goes well beyond what is alleged in the litigation."  Id. at 8. 

These issues were also discussed at length by counsel for the States, again in open court, 

on July 11, 2018 during oral argument on the Defendants' Motion to Enforce: 

It has been well known for years that we have continued to investigate additional 
conduct.  We say it in our complaint.  It is very clear there.  I have said it to you 
on a number of occasions in Court here on prior occasions.  I've made it publicly 
known at the spring meeting of the ABA anti-trust meetings in Washington, D.C. 
earlier this year.  It's been well known.  There has never been a motion filed to 
stop us from continuing that investigation until now.  Until we have made it clear 
that the investigation has truly blossomed into this massive, massive conspiracy.  I 
was talking to some colleagues last night and, Your Honor, this could be the 
largest cartel case in the history of the United States.  It could very well be that. 
 

Transcript of Oral Arguments On Discovery Motions, July 11, 2018, at 35-36. 

In a separate exchange during that same oral argument, it was made abundantly clear that 

the Defendants – including the particular attorney that filed the instant Motion – were also well 

aware of the broad scope of the States' investigation: 

MR. PAK:  I must say, Your Honor, I was shocked when I heard twice that this 
case may become the largest –  

THE COURT:  [Interposing] Cartel. 

MR. PAK:  --Cartel case ever.  I heard the number 200 drugs, and that's 
incredibly alarming for a Defendant like Mylan.  Because a year ago, Your 
Honor, we had at least the contours of what this litigation was going to look like. . 
. . Then the State AGs came in, talked about an overarching conspiracy, new 
drugs.  The other Plaintiffs also filed new complaints and again now we're hearing 
notions of the largest MDL, anti-trust MDL ever.  And with the constant shifting 
of the conspiracy, the claims, the drugs, the parties, at some point it has to come 
to an end. . . .  So that small circle of what looked like a manageable piece of 
litigation, now there's an overhang of the entire industry. 

THE COURT:  There always was. 

MR. PAK:  There were, Your Honor, but at some point we think it has to come to 
an end. 

Id. at 72-73 (emphasis added). 
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III. ARGUMENT 

A. Standard for Imposing a Gag Order. 
 

Defendants seek an order limiting "extrajudicial statements" by the States – in other 

words, a "gag order."  A gag order is a prior restraint on speech that "raises rights under the First 

Amendment of the United States Constitution."  United States v. Scarfo, 263 F.3d 80, 92 (3d Cir. 

2001).  A gag order also carries with it "a heavy presumption against its constitutional validity."  

Bailey v. Sys. Innovation, Inc., 852 F.2d 93, 98 (3d Cir. 1988) (quoting New York Times Co. v. 

United States, 403 U.S. 713, 714 (1971)).  The party moving for the gag order must present 

evidence that demonstrates the need for the prior restraint on both the lawyer and the litigants.  

Neb. Press Ass'n. v. Stuart, 427 U.S. 539, 562 (1976); Bailey, 852 F.2d at 99.  The moving party 

must also demonstrate that the order is narrowly tailored and that other measures short of a prior 

restraint cannot effectively address the perceived danger.  See Neb. Press, 427 U.S. at 564-65.  

"If any method other than a prior restraint can effectively be employed to further the 

governmental or private interest threatened . . . then the order is invalid."  Bailey, 852 F.2d at 99. 

B. The States Have Not Violated Rule 3.6 of Pennsylvania's Rules of 
Professional Conduct.4 

 
Rule 3.6 of the Pennsylvania Rules of Professional Conduct addresses "Trial Publicity."  

Subsection (b) of the Rule is a "Safe Harbor" provision which declares that a lawyer can always 

make extrajudicial statements about certain topics, including:  the claims and defenses involved 

in the matter, and identification of the parties involved; any matters in the public domain; that an 

investigation of a matter is in progress; and "[a] warning of danger concerning the behavior of a 

                                                 
4 It is worth noting at the outset that the Defendants seek an Order limiting extrajudicial statements by all "State 
Attorney General representatives," even though the only statements at issue in their Motion were made by 
Connecticut or Louisiana.  Such an overly broad order is wholly inappropriate and would likely violate the U.S. 
Constitution.  See infra Section III.C. 
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person involved, when there is reason to believe there exists the likelihood of substantial harm to 

an individual or to the public interest."5   The statements attributed to Connecticut and Louisiana 

all fall within those categories and do not violate the Rule.  Outside of those absolutely protected 

topics, the Rule only prohibits statements "that a lawyer knows or reasonably should know . . . 

will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the 

matter."  None of the statements at issue could possibly meet that standard.   

The Commentary to Rule 3.6 also requires that any restraint on attorney speech must be 

narrowly tailored to preserve the constitutionally required "balance between protecting the right 

to a fair trial and safeguarding the right of free expression."  Moreover, the Commentary makes 

clear that "civil trials may well be less sensitive to extrajudicial speech than criminal jury trials."  

1. Statements In the Media Attributed to Connecticut and Louisiana All 
Fall Within One or More of the Safe Harbor Provisions of Rule 3.6(b). 

 
Rule 3.6 makes clear that attorneys are always permitted to make extrajudicial statements 

regarding certain topics.  Here, every single statement attributed to the States as a result of the 

two recent media interviews falls squarely within one or more of the safe harbor provisions.  For 

example, Defendants complain that the news articles contain statements by the States that the 

investigation has expanded to include dozens of additional companies and upwards of 300 drugs.  

Not only do these statements fall squarely within the safe harbor provisions allowing for 

statements relating to the claims and identity of persons involved, these facts are already in the 

public record and are well-known.  As detailed above, for example, in their publicly filed 

Opposition to the Motion to Enforce, which was filed nine months ago, the States explicitly state 

                                                 
5 The Comment to Rule 3.6 states that the topics identified in Rule 3.6(b) "would not ordinarily be considered to 
present a substantial likelihood of material prejudice, and should not in any event be considered prohibited by the 
general prohibition of paragraph (a).  Paragraph (b) is not intended to be an exhaustive listing of the subjects upon 
which a lawyer may make a statement, but statements on other matters may be subject to paragraph (a)."  (emphasis 
added). 
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that they had developed evidence "relating to nearly 200 additional drugs – and that number is 

expected to increase as the investigation develops further.  For some manufacturers, the 

anticompetitive agreements affect most, if not all, of the products they sell."  Pls. Opp. to Mot. 

Enforce at 7-8.  Similarly, the States describe in their Opposition that the investigation may 

ultimately "extend to practically the entire U.S. drug industry," and that "additional potential 

corporations and individuals involved in this collusion vastly exceed those named in the 

Consolidated Amended Complaint."  Id. at 4.  Indeed, at oral argument on the Motion to Enforce, 

counsel for the States noted on the record in front of a packed courtroom that "this may turn out 

to be the largest cartel case in the history of the United States."  Tr. July 11, 2018 Oral Argument 

at 35-36.  In light of these public statements, Defendants cannot now credibly claim that the 

States' recent statements to the media addressing the expanding scope and nature of their 

investigation do not concern information already part of the public record.   

Similarly, Defendants highlight the fact that news articles contain statements concerning 

their "pricing patterns," the "alleged harm and impact that the States believe to have occurred," 

and "speculated about damages that may have been suffered."  Defs. Mem. at 1, 2.  However, 

any such statements are protected under the safe harbor provisions because they are nothing 

more than descriptions of the States’ claims. They have been made publicly many times before, 

including in the States' Consolidated Amended Complaint filed more than a year ago.  See, e.g., 

Am. Compl. ¶¶ 110-12 ("prices of more than 1,200 generic medications increased an average of 

448 percent between July 2013 and July 2014" with "the prices sometimes spiking by 600% to 

2,000% in some cases."); id. ¶ 7 ("Prices for dozens of generic drugs have risen – while some 

have skyrocketed, without explanation, sparking outrage from politicians, payers and consumers 

across the country whose costs have doubled, tripled, or even increased 1,000% or more."); id. ¶ 
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8 ("Prices of many generic pharmaceuticals were and remain artificially inflated through 

collusive bid rigging and market allocation agreements designed to prevent price wars from 

occurring when key competitive opportunities arise in the marketplace.").  

  These are just a few examples.  Appendix A hereto details each and every one of the 

statements attributed to the States in recent news articles, the safe harbor provisions that apply, 

and citations to numerous statements previously made in public filings and in open court. As 

Appendix A demonstrates, none of the statements violate the Rules of Professional Conduct.   

2. None of the Statements Attributed to the States Would Create A 
Substantial Likelihood of Material Prejudice To A Civil Trial Occurring 
Years From Now. 

 
Defendants’ motion fails for the additional reason that they have not presented any 

evidence of a "substantial likelihood of material prejudice to an adjudicative proceeding."  As the 

Commentary to Rule 3.6 makes clear, "there are vital social interests served by the free 

dissemination of information about events having legal consequences and about legal 

proceedings themselves. The public has a right to know about threats to its safety and measures 

aimed at assuring its security. It also has a legitimate interest in the conduct of judicial 

proceedings, particularly in matters of general public concern."  

Because constitutional rights are implicated any time a restraint on attorney speech is 

contemplated, "[i]n determining whether a gag order is appropriate, the Court must be convinced, 

not merely suspect, that there is a substantial likelihood that extrajudicial statements by counsel, 

in light of the circumstances of the case will materially prejudice the pending proceedings."6  

                                                 
6 Coleman-Hill v. Governor Mifflin Sch. Dist., No. 09-cv-5525, 2010 WL 5014352, at *1 (E.D. Pa. Dec. 2, 2010) 
(emphasis added) (holding that a press release written and posted by attorney for defendant public school district did 
not create a substantial likelihood of materially prejudicing the matter sufficient to warrant sanctions where "[t]he 
majority of the information within the press release is publicly-available on the docket") (citing Constand v. Cosby, 
229 F.R.D. 472, 475 (E.D. Pa. 2005)); see also Conley v. Chaffinch, No. 04-1394-GMS, 2005 WL 2678954 (D. Del. 
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Here, Defendants characterize two recent media interviews involving Connecticut and 

Louisiana as a "media blitz" and argue that any further press coverage about this case will taint 

the jury pool and impinge on the orderly structure of the MDL.  Those arguments are meritless. 

First, trial is years away and will take place in Connecticut, where the States' case was 

originally filed.  See 28 U.S.C. § 1407(a); Lexecon, Inc. v. Milberg Weiss Bershad Hynes & 

Lerach, 523 U.S. 26 (1998).  Discovery has not yet even meaningfully commenced in this MDL.  

Many of the statements complained of relate to the status of a separate, ongoing investigation 

and/or future complaints that have not been filed yet.  Defendants have made no effort to 

demonstrate a "substantial likelihood" that a jury pool in Connecticut, several years from now, 

might be tainted by any of the recent statements reported in the Washington Post, U.S. News or 

local Louisiana media outlets.  Nor have they cited any cases imposing a gag order under such 

circumstances.  In fact, the few cases cited by Defendants lead to the opposite conclusion.  For 

example, in Conley v. Chaffinch, the Court found under similar circumstances that: 

[t]he defendants do not explain any specific or general prejudice 
they would suffer if the court did not impose a gag order.  They list 
statements and characterize them as prejudicial.  However, they 
have presented no evidence, and the court cannot find any support 
in the record, as to why the statements are a 'calculated effort to 
influence the outcome of [the] plaintiff's lawsuit through 
manipulation of the media accounts of the litigation,' as the 
defendants contend.  Thus, the defendants have not demonstrated a 
substantial likelihood that extrajudicial statements by the Firm or 
the parties would materially prejudice the case. 
 

Conley, 2005 WL 2678954, at *3.7 

                                                                                                                                                             
Mar. 4, 2005) (leading court to conclude after review of articles and statements to press by plaintiff's counsel that 
order limiting pretrial publicity of sex discrimination lawsuit against Delaware State Police was unnecessary and 
constitutionally impermissible). 
7 See also Mu'Min v. Virginia, 500 U.S. 415 (1991) (refusing to impose a gag order even though the community had 
been subjected to a barrage of publicity prior to the criminal trial, including news articles containing details of the 
crime and prejudicial information inadmissible at trial, and eight of the twelve jurors admitted some exposure to 
pretrial publicity). 
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Second, to the extent that any potential jury members have negative feelings toward 

pharmaceutical companies, making it difficult to seat an untainted jury, there is no evidence that 

those sentiments have anything to do with the States' recent media interviews.  Defendants fail to 

provide any evidence that any of the statements recently attributed to the States would have any 

material impact on the public's view toward large pharmaceutical companies like the Defendants 

in this case.  For these reasons, Defendants' request for a gag order must be denied. 

C. The States Have Not Violated Connecticut Law. 

Defendants claim that the States violated Connecticut law when they commented – 

generally – on the status of their ongoing investigation, because any such statements would be 

"based on confidential information provided during the investigation."  Defs. Mem. at 10.  In 

making this argument, Defendants contort the Connecticut Supreme Court's holding in Brown 

and Brown, Inc. v. Blumenthal, 297 Conn. 710 (2010) to support a de facto gag order preventing 

the Connecticut AG and AAG from making any "extrajudicial statements" pertaining to the 

litigation and investigation.  In Brown and Brown, the Connecticut Supreme Court interpreted 

Connecticut General Statutes § 35-42 to prohibit the Attorney General from disclosing 

documents and specific information obtained from testimony or interrogatories to anyone outside 

of the attorney general's office, with the exception of officials of other states and the federal 

government.  Id. at 731-32.  Replete throughout the Court's opinion is an overriding concern that 

much of this material may contain a person's trade secrets and other valuable commercial and 

financial information.  Id. at 716, 723-26, 736.  The Court went on to state that if the Attorney 

General were to file investigatory materials in conjunction with an antitrust action, he should do 

so in accordance with the lodging procedures set forth in the Connecticut Practice Book (which 

are akin to the sealing procedures in this Court).  Id. at 735-36.   
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What the Connecticut Supreme Court did not require, however, is that the entire 

complaint be “lodged” or filed under seal.  The Brown and Brown Court did not require the 

Attorney General to redact the names of defendants or the material facts supporting the 

complaint, even though that information was derived from evidence obtained during the 

investigation.  Such redactions were not required because the Connecticut Supreme Court did not 

interpret Connecticut General Statutes §35-42 to restrict the disclosure of such information in a 

legal filing and, likewise, did not intend to restrict the Connecticut Attorney General or Assistant 

Attorney General from using such information when making similar statements to the public.  To 

read Brown and Brown otherwise would lead to an absurd and likely constitutionally 

impermissible interpretation of the case – that the Attorney General could not make any public 

statement about the nature of the conduct at issue, the types of schemes uncovered or the 

potential impact of the anticompetitive violations related to ongoing litigation or investigations.   

Here, the Connecticut and Louisiana Attorneys General and the Connecticut AAGs 

commented on the (i) approximate number of companies engaged in the alleged illegal schemes, 

(ii) the approximate number of drugs at issue, (iii) the breadth of the conspiracy, (iv) the 

possibility of settlements in 2019, and (v) non-specific comments about "Defendants' pricing 

patterns and the alleged scope of the harm."   The information contained in these statements are 

far removed from the trade secrets and valuable business information that the Court was 

concerned about disclosing publicly in Brown and Brown.8 

                                                 
8 Defendants' contention that the Connecticut and Louisiana Attorneys General "quoted from confidential 
materials," Def's Mem. at 7, is wholly unfounded, and simply not true.  Every one of the statements attributed to the 
Attorneys General from that interview is detailed in the Appendix attached hereto.  To the extent the Attorneys 
General are quoting from anything (which appears unlikely from the articles), it would appear to be the public 
portions of the States' Consolidated Amended Complaint or transcripts of proceedings held before this Court – all of 
which are in the public domain. 
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Significantly, the cited press reports make no reference to (1) which drugs are involved; 

(2) which manufacturers sold the drugs; (3) when the alleged conspiracies occurred; (4) which 

individuals from the manufacturers were involved in the collusion; (5) any specific emails, text 

messages, other documents or witnesses supporting the claims; or (6) whether they were even 

price fixing or market allocation schemes.  Defendants cannot explain how such general 

statements would violate Connecticut law, so instead they simply complain that such comments 

would "inappropriately prejudice Defendants and disrupt this litigation."  Defs. Mem. at 11.  

To date, the States have not revealed or publicly commented on any specific documents 

or information obtained pursuant to Connecticut General Statute § 35-42 or redacted from their 

Complaints.  Therefore, the States' public comments do not violate Connecticut law.   

D. A Gag Order In This Case Would Violate The First Amendment. 

In Gentile v. State Bar of Nevada, the Supreme Court of the United States emphasized 

that "our cases recognize that disciplinary rules governing the legal profession cannot punish 

activity protected by the First Amendment. . . ."  501 U.S. 1030, 1054 (1991).  The Supreme 

Court further noted that the "substantial likelihood" test was "aimed at two principal evils: (1) 

comments that are likely to influence the actual outcome of the trial, and (2) comments that are 

likely to prejudice the jury venire, even if an untainted panel can ultimately be found." Id. at 

1075.  In making this determination, courts consider the extent of the pre-trial publicity and the 

nearness of the trial.  Doe v. Rose, No. CV-15-07503-MWF-JCx, 2016 WL 9107137, at *3 (C.D. 

Cal. Sept. 30, 2016).  Thus, "the mere existence of pre-trial publicity does not compel the 

conclusion that an impartial jury could not be empaneled in a particular case."  Commonwealth v. 

Lambert, 723 A.2d 684, 692 (Pa. Super. Ct. 1998) (citing Commonwealth v. Counterman, 553 

Pa. 370, 388-89 (Pa. 1998)).    
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Neither of the concerns raised by the Supreme Court in Gentile is present here.9  The case 

is currently in the MDL in Pennsylvania for pre-trial purposes only. The trial of the States’ 

claims is years away and will occur in Connecticut.  What is concerning, however, is that in 

moving for this gag order the Defendants are seeking to stop the Connecticut Attorney General 

and his representatives from carrying out an important and necessary responsibility of that office:  

keeping the public to whom they are accountable apprised of their work on issues of public 

health, safety, welfare and public policy.   

In Connecticut, the Attorney General is obligated to inform and update the public about 

ongoing investigations and litigation, particularly in matters of great public importance.  In 

Hultman v. Blumenthal, for example, the Connecticut Appellate Court stated:    

one of the attorney general's implied duties is … to inform the public of 
investigations and to give updates to the public concerning the cases 
handled by his office.  As an elected constitutional official, the attorney 
general has a duty to inform the public of the matters occurring in his 
office.  See Foster v. Pearcy, 270 Ind. 533, 536, 387 N.E. 2d 446 (1979), 
Cert. Denied, 445 U.S. 960, 100 S. Ct. 1646, 64 L. Ed. 2d 235 (1980). As 
an elected official his duty to the public may include expressions of this 
opinion about civil legal matters over which he has general supervision.  
See Barr v. Matteo, 360 U.S. 564, 575, 79 S. Ct. 1335, 3 L. Ed. 1434 
(1950); Blake v. Rupe, 651 P.2d 1096, 1106 (Wyo. 1982) cert. denied, 459 
U.S. 1208, 103 S. Ct. 1199, 75 L. Ed. 2d 442 (1983).     
 

67 Conn. App. 613, 623 (Conn. App. Ct. 2002).  In Hultman, the Appellate Court found that 

"[t]he attorney general's statements that the case involving the plaintiffs 'was one of the most 

reprehensible and outrageous medicaid frauds we have seen,' and that the plaintiffs were engaged 

in the most 'egregious' and 'blatant' abuse of medicaid frauds he had ever seen" were subject to 

                                                 
9 As noted above, a party moving for a gag order must present evidence that demonstrates the need for such a prior 
restraint on a lawyer.  Neb. Press, 427 U.S. at 562; Bailey, 852 F.2d at 99.  The moving party must also demonstrate 
that the order is narrowly tailored and that other measures short of a prior restraint cannot effectively address the 
perceived danger.  See Neb. Press, 427 U.S. at 564-65.  Here, the Defendants contend that only Connecticut and 
Louisiana made extrajudicial statements.  Any gag order beyond those two States would therefore not be narrowly 
tailored and would – on its face – violate the First Amendment. 
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sovereign immunity because those statements "were based on his experience as attorney general 

since 1990.  Such statements, in the context of the facts known to him, were presumably based 

on his ten years of experience as the chief enforcement officer of cases involving medicaid 

fraud."  Id. at 623-24.   

The public has a right to know, and attorneys have a constitutionally protected right to 

free expression.  Government attorneys in Connecticut have an added obligation to keep the 

public informed that flows from their status as public officials.  Any attempt to limit these rights 

and obligations under the circumstances here would violate the First Amendment. 

E. The States Did Not Leak the Unredacted Consolidated Amended Complaint 
 

  Except for some veiled implication in the Defendants' motion, there is no credible 

suggestion that the States leaked the unredacted version of their Complaint to a media outlet 

called the Business Insider.  They did not.  Indeed, the Defendants concede that "the identity of 

the violating party is unknown."  Defs. Mem. at 12.  Even during the two recent media 

interviews discussed above, and which are the subject of Defendants' Motion, State 

representatives did not comment on or discuss any of the redacted details from the Complaint.  

Because the States did not leak the unredacted Complaint, any admonishment of the States for 

doing so is wholly inappropriate.  Defendants' Motion in that regard must therefore be denied. 

The State Attorneys General and their representatives have complied with the governing 

standards of conduct and have not violated Connecticut law, and there are serious First 

Amendment implications raised by Defendants' request for a gag order.  Therefore, the Court 

should deny Defendants' motion in its entirety. 
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