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INTRODUCTION 

Undeniably, the overall goal of Title VII is to eradicate treatment based on 

gender and gender stereotypes.  To achieve this goal, the courts have maintained a 

careful balance to ensure that not every slight, slur or insult becomes fodder for 

Title VII litigation.  “Employment discrimination laws are not designed to create a 

general civility code for the workplace.” E.E.O.C. v. Sunbelt Rentals, Inc., 521 

F.3d 306, 315–16 (4th Cir. 2008).   

Mindful of this balance, the Honorable Roger W. Titus carefully considered 

and rejected Evangeline Parker’s (“Parker”) Complaint of having been insulted at 

work which was clearly not based on her gender.  After being promoted five times 

without incident, Parker accused a jealous coworker of starting rumors of her 

having an affair with a supervisor which resulted in favoritism.  Because she was 

terminated less than two months after the alleged rumors started, Parker sued 

Reema Consulting Services, Inc. (“RCSI”) claiming the gossip created a hostile 

work environment.  Notably, Parker did not claim that anyone used a gender 

specific slur, made any negative comments directly about women or that any other 

woman, including other female managers who were witnesses to her claims, was 

subjected to similar negative comments.   

During the less than two months between the rumor’s origin to Parker’s 

termination, RCSI’s HR Manager investigated the rumor, met with Parker and 
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other managers and required all RCSI employees to undergo sexual harassment 

retraining.  Even Parker admitted that at that time “apologies were made to one and 

other and [Parker] felt the situation would die itself down.” Sadly, the rumor 

prolonged only because Parker continued to meet “with other employees in an 

effort to set the record straight” even though her supervisors repeatedly told her to 

stop.   

After being rejected by the District Court which followed clear precedents, 

Parker expects this Court to make leaps of faith, connect missing dots and create a 

plausible cause of action where none exists.  Rather than walk away from the 

personal affront, Parker misguidedly asks this Court to help her fashion illegality 

where she previously believed only jealousy existed and to label juvenile gossip as 

gender-based conduct.   

STATEMENT OF JURISDICTION 

The District Court’s  jurisdiction was invoked under 28 U.S.C. § 1331 and 

42 U.S.C. § 2000e–5(f)(3) and this Court has jurisdiction under 28 U.S.C. § 1291. 

The District Court entered its order dismissing the complaint on December 7, 

2017.  On January 4, 2018, Parker filed a post-judgment motion for reconsideration 

or leave to amend under Rules 59(e) and 60(b) of the Federal Rules of Civil 

Procedure. The District Court denied this motion on January 19, 2018 and Parker 

filed a notice of appeal on February 16, 2018. 
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STATEMENT OF ISSUES 

1. Was the dismissal of Count I of Parker’s Complaint alleging a hostile 

work environment legally correct since her claims’ foundation was not based on 

gender related comments? 

2. Was the dismissal of Count I of Parker’s Complaint alleging a hostile 

work environment legally correct since her claims did not portray conduct which 

was severe or pervasive? 

3. Was the dismissal of Count II of Parker’s Complaint alleging 

retaliation legally correct since no one could have had a reasonable belief that a 

hostile work environment had been created? 

4. Was the dismissal of Count III of Parker’s Complaint correct since 

she sought to raise new theories and facts supporting liability which were not 

presented to the EEOC? 

5. Was the District Court correct in denying Parker leave to amend her 

Complaint when the proposed amendments were futile? 
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STATEMENT OF CASE 

As Parker alleged in her Complaint and EEOC Charge,1 this suit arose 

because she was “[f]aced with the hostile work environment caused by unfounded 

and sexually-explicit rumors targeting her.” JA-6.  Parker was hired by RCSI in 

December, 2014 and worked until her termination on May 18, 2016. JA-8, ¶7.  

During this time, Parker was promoted six times. Approximately two weeks after 

she accepted a managerial role at RCSI, Parker was made aware of a rumor about 

her which portrayed her as having a sexual relationship with Damarcus Pickett, 

RCSI’s Deputy Program Manager, in order to obtain her managerial position. JA-8 

¶12. Parker traces the origination of the rumor to a jealous subordinate coworker. 

JA-10 ¶25.   

Parker made clear that she believed that this rumor created a hostile work 

environment, which was later aggravated because her supervisor would not listen 

to her “side of the story.” JA-11 ¶ 26; Appellant Brief at 8. Although Parker 

1 Despite the record containing the Complaint and EEOC Charge, Parker and 
Amici have taken extreme liberties in their briefing to introduce new facts into 
these proceedings in an attempt to salvage her claims.  Going beyond the alleged 
facts and reasonable inferences are recent claims that Parker’s “earned success 
inspired envy from her male co-workers,” that she was “screamed at, pushed out of 
a mandatory staff meeting,” that she was “reprimanded for not staying quiet” or 
that at RCSI “few women reached a managerial level, motivated his fabrication of 
the rumor,”  Appellant Brief at 1, 2, 6.  The record also provides no evidence that 
the harassment claim filed by another employee against Parker “was immediately 
resolved in his favor.” Appellant Brief at 2. As Parker admitted in her Complaint, 
she was just told to stay away from the employee. JA-11,12 ¶31.
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claimed the rumor spread, she did not identify anyone else who told her of it or 

heard it from other employees or made inquiry about it.  According to her 

Complaint, it was Parker who continued to bring up the rumor at work confronting 

coworkers “in an effort to set the record straight.” JA-9 ¶18.   Parker made no 

allegation that anyone placed any credence in the rumor and, although she 

identified that there were other female managers, she offered no allegations or 

reasonable inferences to intimate those other female managers were subjected to 

similar rumors or disrespect. JA-6.  In fact, Parker specifically identified three 

separate female managers in her Complaint and Parker conspicuously did not 

allege that any of these female managers were subjected to the same type of 

rumors, were otherwise harassed because of their gender or even that they found 

any truth to the rumors. JA-10 ¶23, JA-11 ¶28, JA-12 ¶35. 

Parker did admit, however, that during the less than two month period from 

when she learned of the rumor to her termination, the HR manager investigated the 

situation.  JA-11 ¶28.  According to Parker, the HR manager then met with all 

managers, including Parker, who agreed to apologize and which Parker was willing 

to accept to end the situation. JA-11 ¶29.  In addition to this meeting and 

acceptance of the apologies, RCSI directed all employees to go through sexual 

harassment retraining, starting with the managers and supervisors. JA-38. 
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Parker also conceded that after this meeting and instruction on sexual 

harassment training, the RCSI manager, Larry Moppins, did not want to further 

discuss the rumor and dismissed its efficacy or impact in his management of her 

when he told her to stop “huffing and puffing about this BS rumor.’” JA-11 ¶27 

(emphasis supplied).   

In less than two months after the rumor started, and less than two weeks 

since Parker accepted the apology and RCSI began sexual harassment training,2

Parker was terminated.  JA-12 ¶36.  Parker filed a charge with the EEOC that she 

had been the victim of a hostile work environment. JA-37, 38.  After receiving a 

right to sue notice, Parker filed her Complaint which contained for the first time, 

an allegation that, 

[o]n information and belief, RCSI has a “three strikes” rule under 

which employees are subject to termination after receiving three 

written warnings. To Ms. Parker’s knowledge, that rule was 

disparately enforced such that male employees were generally not 

fired even after receiving three or more warnings, while some female 

employees were terminated without three warnings or with all three 

warnings being issued at once. 

JA-13 ¶39.  Beyond this bare allegation, no other allegations were made of where 

this policy existed, who enforced it, or even any other workers, male or female, 

2 Parker also had an intervening preapproved vacation in the two weeks since 
the apology and her termination. JA-11 ¶30; JA-38. 
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who had endured it.  Parker made no allegation in her EEOC Charge of 

disciplinary treatment different from her male coworkers. JA-37, 38. 

Upon hearing the Motion to Dismiss, the Honorable Roger W. Titus 

dismissed the Complaint.  As to the nature of the rumor and its impact, Judge Titus 

was very specific in why it did not meet the test necessary for inferring illegal 

conduct by RCSI. 

Now I will second what both sides have said is that it would be truly 
offensive to me or anybody else to have someone spread a rumor that 
I or any other person received a promotion because of sexual favors or 
having sexual relations with the person who made the decision. That 
goes right to the core of somebody’s merit as a human being to 
suggest that they were promoted and the promotion was not based 
upon merit, but rather was based upon the giving of sexual favors. 
And so I would condemn as I think any reasonable person would in 
the strongest possible terms that making a rumor like that and 
spreading it is vile, vulgar behavior, which is alleging that 
somebody’s conduct has been totally unacceptable and inappropriate. 

The problem for Ms. Parker is that her complaint as to the 
establishment and circulation of this rumor is not based upon her 
gender, but rather based upon her alleged conduct, which was 
defamed by, you know, statements of this nature. Clearly, this woman 
is entitled to the dignity of her merit-based promotion and not to have 
it sullied by somebody suggesting that it was because she had sexual 
relations with a supervisor who promoted her. But that is not a 
harassment based upon gender. It’s based upon false allegations of 
conduct by her. And this same type of a rumor could be made in a 
variety of other context involving people of the same gender or 
different genders alleged to have had some kind of sexual activity 
leading to a promotion. But the rumor and the spreading of that kind 
of a rumor is based upon conduct, not gender. And therefore, with 
regard to the count alleging harassment based upon gender, I find that 
there’s simply not based upon gender, but based upon improper 
allegations of her conduct. 
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As the courts have repeatedly said, the civil rights laws are not 
a workplace civility code. They are not designed to assure that every 
employee have a tranquil employment environment. They are not 
intended to deal with the slights and insults that are unfortunately the 
part of daily life in a variety of different context. But here, I conclude 
that the harassment claim fails because it is not alleging harassment 
based upon gender. 

Even if she were to satisfy the element of harassment being 
based upon gender, I conclude that she’s also failed to allege that it 
was sufficiently severe or pervasive to alter the conditions of 
employment and create an abusive atmosphere. She alleges that it was 
frequent, but the temporal element here is very short in terms of how 
long this rumor was in circulation. Just a matter of a few weeks. And a 
few slights that she’s referenced here do not rise up to the level that 
would suffice for it being severe and persuasive. Accordingly, I find 
that Count One of the complaint fails to state a claim and I will 
dismiss that count. 

JA-148.   He later added “[h]ere, the legal question is whether spreading a rumor or 

circulating a rumor that somebody’s promotion was based upon the providing of 

sexual favors is not gender-based discrimination. It is conduct based rumor 

mongering, for the sake of a better word, and it could apply without regard to 

gender as has happened in other cases that I have had before me.” JA-152. 

Judge Titus also relied upon the absence of finding such conduct as being 

able to form the basis for the retaliation claim pursued by Parker in Count II of her 

Complaint because her belief in discrimination were simply not objectively 

reasonable.  JA- 152.  He also dismissed Count III of Parker’s Complaint which 
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was further premised on the alleged “three strike policy” because it was not 

presented to the EEOC prior to Parker’s coming to Court. JA-148. 

SUMMARY OF ARGUMENT 

The entire premise for Parker’s Complaint was that in less than a two month 

period she was subjected to an alleged rumor started by a jealous coworker that she 

received favoritism because she slept with a manager.  In addition to having been 

promoted five times before her latest promotion with no incident, Parker identified 

no negative treatment or slights which were premised on her being a woman.  

Admitting that three other female managers were witnesses to various events in her 

Complaint and who even investigated her claims, Parker identified no one who 

also felt that the rumor was premised on Parker’s gender or agreed that she was 

treated differently because she was a woman.  Despite this lack of support, Parker 

remarkably claimed that RCSI maintained a severe and pervasively hostile work 

environment toward women.    

In reality, Parker’s Complaint and this Appeal are not premised on gender 

disproportionate treatment but are founded on her disgust that allegations existed 

that she “slept her way to the top.”  This alleged rumor of her conduct, and any 

moral implications drawn by individuals, however, applied with equal impact to 

both genders and is insufficient to find that RCSI maintained an illegal hostile 

work environment.   
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Although Parker argues that she was terminated by RCSI for illegal reasons, 

nothing could be further from the truth.  Despite Parker’s admission that a jealous 

subordinate coworker started a rumor about her rise through the ranks to 

management which clearly recognized and rewarded her talents, Parker embarked 

on a path of self-destruction where she was the only person who discussed or 

perpetuated the rumor.  This case was properly dismissed because the Complaint 

(as well as Parker’s proposed amendments) made clear that RCSI did not maintain 

a hostile work environment and that Parker was not treated inappropriately because 

of her gender.   

STANDARD OF REVIEW 

The Court of Appeals reviews de novo a district court’s grant of a motion to 

dismiss.  Sucampo Pharm., Inc. v. Astellas Pharma, Inc., 471 F.3d 544, 550 (4th 

Cir. 2006).  The purpose of a Federal Rule of Civil Procedure 12(b)(6) motion is to 

“test[ ] the sufficiency of a complaint” and not to “resolve contests surrounding the 

facts, the merits of a claim, or the applicability of defenses.” Republican Party of 

N.C. v. Martin, 980 F.2d 943, 952 (4th Cir. 1992) (citation omitted).  In 

considering a Rule 12(b)(6) motion, a court “must accept as true all of the factual 

allegations contained in the complaint,” Erickson v. Pardus, 551 U.S. 89, 94 (2007) 

(citations omitted), and all reasonable inferences must be drawn in the plaintiff’s 

favor, Ibarra v. United States, 120 F.3d 472, 474 (4th Cir. 1997).   
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The consideration of the sufficiency of the complaint is also balanced 

against F.R. Civ. P. 8(a)(2) that it must contain a “short and plain statement of the 

claim showing that the pleader is entitled to relief.” Although the complaint need 

only “give the defendant fair notice of what the ... claim is and the grounds upon 

which it rests,” a plaintiff’s obligation “requires more than labels and conclusions, 

and a formulaic recitation of the elements of a cause of action will not do,” Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations omitted).  Rule 

12(b)(6) protects against meritless litigation by requiring sufficient factual 

information “to raise a right to relief above the speculative level” so as to “nudge 

the[ ] claims across the line from conceivable to plausible.” Id. at 555, 567; see 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Determining whether a complaint 

states a plausible claim for relief is a “context-specific task that requires the 

reviewing court to draw on its judicial experience and common sense.”  Iqbal, 556 

U.S. at 679. 

Although employment discrimination claims carry no heightened pleading 

standard, the Fourth Circuit Court of Appeals has clarified that the burden remains 

on plaintiffs to plead facts sufficient to state all the elements of his or her claim. 

Bass v. E.I. DuPont de Nemours & Co., 324 F.3d 761, 764–65 (4th Cir. 2003); 

Dogwood Realty, Inc. v. Goodwin, 151 F. App’x 290, 294 (4th Cir. 2005); Chao v. 

Rivendell Woods, Inc., 415 F.3d 342, 347 (4th Cir. 2005). The facts must be 
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sufficient to “state a claim to relief that is plausible on its face.” Twombly, 550 

U.S. at 570. 

Plaintiffs must do more than “plead[ ] facts that are ‘merely consistent with a 

defendant’s liability’”; the facts pled must “allow[ ] the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal, 

556 U.S. at 678.  The complaint must not only allege but also “show” that the 

plaintiff is entitled to relief. Id. at 679. “Whe[n] the well-pleaded facts do not 

permit the court to infer more than the mere possibility of misconduct, the 

complaint has alleged—but it has not shown—that the pleader is entitled to relief.” 

Id. (internal quotation marks and alteration omitted). 

While a plaintiff is not charged with pleading facts sufficient to prove 

her case, as an evidentiary matter, in her complaint, a plaintiff is

required to allege facts that support a claim for relief. The words 

“hostile work environment” are not talismanic, for they are but a legal 

conclusion; it is the alleged facts supporting those words, construed 

liberally, which are the proper focus at the motion to dismiss stage. 

Bass, 324 at 764–65.  The complaint in Bass failed because it alleged facts that did 

“not seem to have anything to do with gender, race, or age harassment,” but merely 

told “a story of a workplace dispute ... and some perhaps callous behavior by ... 

superiors.” Id.   
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ARGUMENT 

The Supreme Court has made clear that not every slight, insult or indignity 

provides a basis for liability under Title VII.   

These standards for judging hostility are sufficiently demanding to 
ensure that Title VII does not become a “general civility code.” 
Properly applied, they will filter out complaints attacking “the 
ordinary tribulations of the workplace, such as the sporadic use of 
abusive language, gender-related jokes, and occasional teasing.” We 
have made it clear that conduct must be extreme to amount to a 
change in the terms and conditions of employment, and the Courts of 
Appeals have heeded this view.  

Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998) (citations omitted). 

Parker refuses to accept this standard and believes that the courts should 

police against every slight which she feels and remedy every injustice she believes 

exists in the manner she desires.  Despite tracing the direct origin of the alleged 

rumor to a single jealous coworker, Parker has claimed that this rumor about her 

conduct created a hostile work environment. Notwithstanding an investigation by 

HR, Parker’s willingness to accept an apology to move past the conduct a month 

after it occurred, JA-38, and RCSI conducting sexual harassment retraining with all 

employees, in the two weeks before her termination, Parker grew incensed that 

RCSI was not “disciplining any of the employees who were perpetuating the 

rumor” even though she had taken it upon herself to meet “with other employees in 

an effort to set the record straight.”  JA-9 ¶18.   
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Even under the best circumstances, given the facts taken directly from 

Parker, she cannot state a plausible action for the creation by RCSI of a hostile 

work environment. 

I. COUNT I OF PARKER’S COMPLAINT ALLEGING A HOSTILE WORK 

ENVIRONMENT WAS PROPERLY DISMISSED SINCE IT WAS NOT BASED ON 

GENDER RELATED COMMENTS OR SEVERE AND PERVASIVE CONDUCT. 

For Parker to state a viable hostile work environment claim, she must allege 

that: (1) she experienced unwelcome harassment; (2) the harassment was based on 

her gender, race, or age; (3) the harassment was sufficiently severe or pervasive to 

alter the conditions of employment and create an abusive atmosphere; and (4) there 

is some basis for imposing liability on the employer. Bass, 324 at 765; see Spriggs 

v. Diamond Auto Glass, 242 F.3d 179, 183 (4th Cir. 2001).  Giving Parker all 

benefit of doubt, as the District Court did here, there is no escaping the fact that a 

hostile work environment was not created and did not exist in the two months 

between when Parker learned of the rumor about her conduct and when she was 

terminated.  Her gender played no role in the insults she claimed to suffer and they 

were not even remotely close to being severe or pervasive.  

A. ANY ALLEGED HARASSMENT WAS BASED ON PARKER’S CONDUCT AND 

NOT HER GENDER. 

At the heart of Parker’s Complaint is her belief that the rumor started by the 

jealous co-worker that she was having an affair with a supervisor created a hostile 

work environment.  By her own admission the rumor was “an unfounded, sexually-
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explicit rumor” which “falsely and maliciously portrayed her as having a sexual 

relationship with a co-worker.”  JA-8 ¶12.  In her EEOC charge, Parker explained 

the rumor was “regarding an intimate relation I was allegedly having.” JA-37.  Not 

only did this rumor not exist upon each of her five previous promotions, nothing in 

the rumor mentioned Parker’s gender which also did not impact her promotions at 

RCSI.   

In addition to the rumor not being gender specific, Parker also specifically 

identified three other female managers in her Complaint who were witnesses to 

different events.  Much like the lack of impediments to each of Parker’s previous 

five promotions, Parker did not allege, explicitly or implicitly, that any of these 

women had been similarly subjected to such rumors upon being promoted or that 

they suffered any hostile feelings as a female manager.  Given Parker’s admission 

of the jealous motivation for the rumor and this absence of any allegation or 

reasonable inference that other women had similar experiences, there is no doubt 

that this rumor was solely about her conduct and insufficient to support claims of 

an illegal hostile work environment for women. 

Harassment that is inflicted without regard to gender is not actionable 

because the harassment is not based on gender.  Title VII makes it unlawful for an 

“employer ... to discriminate against any individual with respect to his ... 

conditions ... of employment, because of such individual’s ... sex....” 42 U.S.C. § 
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2000e–2(a)(1).  Although Parker asserts that the rumors were “sexually-explicit,” 

they were not “gender-explicit” which is a required element of a Title VII claim.   

Title VII does not prohibit all verbal or physical harassment in the 
workplace; it is directed only at ‘discriminat[ion] ... because of ... 
sex.’ We have never held that workplace harassment, even harassment 
between men and women, is automatically discrimination because of 
sex merely because the words used have sexual content or 
connotations. 

Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 80, (1998).   

The critical issue is whether members of one sex are exposed to 

disadvantageous terms or conditions of employment to which members of the other 

sex are not exposed due to general hostility based upon sex.  Id.  Title VII filters 

out complaints attacking “the ordinary tribulations of the workplace, such as the 

sporadic use of abusive language, gender-related jokes, and occasional teasing” 

and ensure that the conduct must be extreme to amount to a change in the terms 

and conditions of employment. Faragher, 524 U.S. at 788.  “Mere utterance of an 

epithet which engenders offensive feelings in a female employee would not affect 

the conditions of employment to a sufficiently significant degree to violate Title 

VII.” Munday v. Waste Management of North America, Inc., 858 F. Supp. 1364, 

1374 (D. Md. 1994)( internal quotations and citations omitted)). 

As even Judge Titus acknowledged, while the gossip was unfortunate and 

offensive and had the effect of causing Parker some discomfort, it was insufficient 

to support a hostile work environment claim.   
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The problem for Ms. Parker is that her complaint as to the 
establishment and circulation of this rumor is not based upon her 
gender, but rather based upon her alleged conduct, which was 
defamed by, you know, statements of this nature. Clearly, this woman 
is entitled to the dignity of her merit-based promotion and not to have 
it sullied by somebody suggesting that it was because she had sexual 
relations with a supervisor who promoted her. But that is not a 
harassment based upon gender. It’s based upon false allegations of 
conduct by her. And this same type of a rumor could be made in a 
variety of other context involving people of the same gender or 
different genders alleged to have had some kind of sexual activity 
leading to a promotion. But the rumor and the spreading of that kind 
of a rumor is based upon conduct, not gender. 

JA- 149.   

There is little doubt that the fundamental premise of Parker’s Complaint is 

flawed and insufficient to support a cause of action for maintenance of a hostile 

work environment.  The rumor which Parker claims to have been battling and 

which fueled her Complaint is based on her conduct and not her gender.  There is 

no dispute that Parker believes that the rumor was started “by a co-worker who 

was jealous of her success at the company” and not because she was a woman.  

Her alleged misdeed which found its place into workplace gossip was an affair 

with a supervisor, not any activity premised on her being female.   

Her gender had no context in the rumor which was premised only on an 

alleged affair.  In fact, according to Parker, this same rumor was maligning Mr. 

Pickett and caused him to be questioned by Mr. Moppins. JA-9 ¶16.  Mr. Pickett 

had to endure the same embarrassing effect and offense at the accusation of such 
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conduct as did Parker undermining the notion that the rumor is gender specific.  If 

the rumor was gender based as argued by Parker, Mr. Pickett’s conduct would not 

have been questioned or fallen into an ill light. 

Other courts have also not been convinced that bare rumors of extramarital 

affairs in the workplace or other sexual conduct are gender based and not conduct 

based.  In Brown v. Henderson, 257 F.3d 246, 255–56 (2d Cir. 2001), the Second 

Circuit Court of Appeals found that the rumors of an affair were conduct based and 

insufficient to support a claim under Title VII. 

Nonetheless, we conclude that in the case before us Brown has not 
carried her burden of showing-even for purposes of avoiding 
summary judgment-that the harassment she faced was rooted in her 
sex. The bulk of the behavior she cites, though often highly cruel and 
vulgar, related either to her union-related conflict with Nelson or to 
her purported affair with Parrett. Most importantly, both in the 
statements she made in support of her EEO complaint and in her 
deposition, plaintiff repeatedly explained that Nelson and the others 
were harassing her as an outgrowth of their dispute over the union 
election. And she never suggested that their antagonism toward her 
was related to her being a woman.  Instead, until her affidavit in 
opposition to summary judgment, Brown gave every indication that, 
in her view, what made her tormentors’ conduct “sexual harassment” 
was the fact that the behavior touched on matters of sexuality, i.e. her 
purported sexual relationship with Parrett, and not that it was a form 
of sex discrimination. . . . 

Here, however, there is overwhelming evidence that the 
hostility toward Brown was grounded in workplace dynamics 
unrelated to her sex and that even these pictures did not reflect an 
attack on Brown as a woman. Moreover, and crucially, this 
overwhelming evidence derives substantially from Brown herself, and 
her own view, clearly expressed, that the harassment was 
fundamentally the product of a workplace dispute stemming from the 
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union election, and not from her being a woman. Given her repeated 
statements to that effect, we are reluctant to allow her to rescue her 
claim with a last-minute conversion to the position that, instead of 
what she had consistently said before, she faced adverse conditions 
because she is a woman. Accordingly, we agree with the district 
court’s conclusion that, as a matter of law, Brown cannot show that 
she suffered the harassment in question because of her sex. 

Brown, 257 F.3d at 255–56 (citations omitted).   

A similar result is found in Pasqua v. Metro Life Insurance, 101 F.3d 514 

(7th Cir. 1996).  Donald Pasqua sued his employer based on his employees’ rumors 

that he was “engaged in an intimate relationship” with a female subordinate and 

that he was showing her favoritism.  Both Mr. Pasqua and his female subordinate 

were upset about the rumors.  Mr. Pasqua complained to his employer several 

times about the rumors and reported that the female subordinate was threatening to 

file a sexual harassment lawsuit.  The Seventh Circuit Court of Appeals held that 

his claim could not meet the “because of” sex requirement for a hostile work 

environment claim. “Harassment that is inflicted without regard to gender, that is, 

where males and females in the same setting do not receive disparate treatment, is 

not actionable because the harassment is not based on sex.” Id., 101 F.3d at 517.   

The court found that there was no hostile work environment when the subject 

matter of the rumors were about a man and a woman, and “both men and women 

alike were talebearers.”  
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This is consistent with the legions of other decisions which have found that 

the “mere existence of uncomfortable rumors in the workplace is not the type of 

hostile environment” which Title VII was meant to redress. McDonnell v. 

Cisneros, 1995 WL 110131, *8 (N.D.Ill.1995) (stating that evidence of false 

rumors circulating the plaintiffs’ work place regarding sexual misconduct on their 

part was insufficient to survive defendant’s motion for summary judgment on 

plaintiffs’ hostile work environment claim).  Bystry v. Verizon Services Corp., 

2005 WL 8147293 (D. Md. 2005), cited by Amici, also supports the insufficiency 

of Parker’s case.   

While sexual activity is often related to gender, liability under Title 
VII must be based on gender discrimination: discrimination based 
solely on sexual activity or rumors of sexual activity is insufficient.  
Though Bystry has produced evidence that the sexual rumors may 
have played a motivating role in Verizon’s decision to fire her, she 
has failed to offer evidence indicating that the decision-makers at 
Verizon were motivated by gender or gender stereotypes. 

Bystry, 2005 WL 8147293 at 8.  

Similarly, in Rose-Stanley v. Virginia, 2015 WL 6756910 (W.D. Va. 2015), 

the court confronted allegations like those presented by Parker and also rejected 

the possibility of them forming the foundation for a sexual harassment claim. 

Stanley bases her hostile environment claim on rumors about an 

alleged sexual relationship she had with Mathena, along with 

questions posed by Washington about that relationship. All of these 

events occurred over a period of about three weeks. These allegations 

do not rise to the level of objective hostility or abuse. The Supreme 
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Court has repeatedly stated that “‘simple teasing, offhand comments, 

and isolated incidents (unless extremely serious) will not amount to 

discriminatory changes in the ‘terms and conditions of employment.’” 

Clark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 271 (2001) (quoting 

Faragher v. Boca Raton, 524 U.S. 775, 788 (1998)). Rumors are 

commonplace in the work environment, and Washington had the right 

to investigate those rumors to determine whether Mathena was 

improperly favoring Stanley. While the rumors and resulting 

conversation might have made Stanley uncomfortable, they did not 

create an objectively hostile and abusive work environment. The facts 

pled simply do not state a plausible claim for hostile environment 

sexual harassment. . . . 

I also question whether the rumors about the alleged inappropriate 

relationship were based on the plaintiff’s gender.  According to the 

Complaint, the rumors concerned both Stanley, a female, and 

Mathena, a male. In that sense, the rumors can be construed as 

gender-neutral. Likewise, the Complaint alleges that Washington 

questioned both Stanley and Mathena about the alleged affair. 

Rose-Stanley, 2015 WL 6756910 at 6 and n. 4.   

Other cases have followed the same analysis and determined that sexual 

rumors about an individual are generally insufficient on their own to satisfy the 

requirements of demonstrating hostile work claims. See, e.g., Duncan v. Manager, 

Dep’t of Safety, Denver, 397 F.3d 1300, 1312 (10th Cir. 2005) (City was not liable 

for hostile work environment for failing to respond to letter alleging that female 

officer had relationships with male officers since letter made series of salacious 

allegations about both male and female officers and did not single female officer 

out for disparate treatment because of gender); Ptasnik v. City of Peoria, Dep’t of 
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Police, 93 F. App’x 904, 909 (7th Cir. 2004) (“[b]ecause both male and female 

officers were the subject of sexual rumors, these rumors were likely spread for 

reasons having ‘nothing to do with gender discrimination’”); Lawrence v. Christian 

Mission Center Inc. of Enterprise, 780 F.Supp.2d 1209 (M.D. Ala. 2011) (“[w]hile 

‘it is not inconceivable that someone might spread slanderous rumors in the 

workplace for the simple motivation that someone else was of a particular gender,’ 

Lawrence has not pled any facts that demonstrate that the rumors about her sexual 

relationship with a resident of Christian Mission were spread because of or were 

based on her gender”); Lewis v. Bay Indus., Inc., 51 F. Supp. 3d 846, 854-55 (E.D. 

Wis. 2014) (Employee did not engage in protected activity when he reported that 

there were rumors that female co-worker’s promotion was due to her alleged 

sexual affair with male owner, absent any indication that any hostility directed at 

the co-worker was because of her sex; rumors were based on belief, whether true 

or not, that co-worker had been unfairly given a position she was not qualified to 

perform); Reiter v. Oshkosh Corp., 2010 WL 2925916 (E.D. Wis. 2010) (“Even if 

a rumor was circulating, there is no indication that any other employees attempted 

to make fun of her or taunt her about it. In fact, much of the evidence of the rumor 

seems to have resulted from her own questioning of other employees”); Snoke v. 

Staff Leasing, Inc., 43 F. Supp. 2d 1317, 1327 (M.D. Fla. 1998) (“defendant points 

to evidence in the record that both plaintiff and Ayala, a male, were the subject of 
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the rumors, and that both men and women were discussing them. Accordingly, the 

rumors do not show harassment ‘because of’ sex”); Fletcher v. Illinois, 2006 WL 

3196795 (S.D. Illinois 2006) (plaintiff alleged that male officers talked about her 

as if she were “a piece of trash” and that she was referred to as the “company 

whore” but co-workers’ conduct do not appear to be sufficiently severe, or linked 

to her actions in filing a complaint and record was void of any evidence of 

favorable treatment given to “similarly situated individuals who did not engage in 

protected ... activity”); Campbell v. Masten, 955 F. Supp. 526, 530 (D. Md. 

1997)(plaintiff’s hostile work environment fails because alleged harassing conduct 

was based on supervisor’s “fears that his wife would learn of their past affair” not 

verbal or physical conduct of sexual nature).   

Importantly, Parker provides no details suggesting that the rumor was gender 

based or that the rumor was that she was unqualified because she was a woman.  

To the contrary, her Complaint clearly noted that the motivation behind the rumor 

was “a co-worker who was jealous of her success at the company.” JA-10 ¶25.  

Her revised statements in her Appeal that the negativity about her rumored 

relationship was based only on her gender and not her alleged conduct are not 

borne out by these previous admissions.  Accepting Parker’s admission of 

origination in a jealous colleague and not someone seeking to spread gender 

stereotypes, it is easy to reach the same conclusions as the District Court.     
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Even the alleged inquiry by Mr. Moppins to Mr. Pickett, the other alleged 

subject of the rumor, was about his marital issues and participation in the conduct 

and not employment actions taken based on Parker’s gender.  Of even greater 

significance, not only did Parker admit that she “earned six promotions based on 

her performance and professionalism while at the company,” undercutting the 

notion that a gender bias prevented advancement, Parker also admitted that other 

women held managerial roles at RCSI.  Parker has not made the slightest 

suggestion that the managerial positions held by those women were similarly 

questioned or the result of enduring similar rumors.   

Further attenuating the impact of this alleged rumor is that fact that despite 

its importance to her, Parker even concedes in her Complaint that Mr. Moppins did 

not want to discuss the rumor and dismissed its efficacy or impact in his 

management of her.  Not only did he not want to discuss the rumor or hear “her 

side of the story,” JA-11 ¶26, he told her to stop “huffing and puffing about this BS 

rumor.’” JA-11 ¶27 (emphasis supplied).   

Parker and Amici rely on only two primary cases to suggest that rumors 

similar to those presented in this case are actionable, however, neither case can 

salvage her claims here.  Both cases are based on events occurring more than 30 

years ago and commentary about the nature of society recognized by courts at the 

time which are outdated as recognized even by the Supreme Court. 
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Parker first cites to Jew v. University of Iowa, 749 F. Supp. 946 (S.D. Iowa 

1990), to establish that rumors of a sexual nature can create a hostile working 

environment.  The present case is easily distinguishable from Jew. In Jew, the 

rumors lasted for thirteen years, and included faculty members yelling sexual slurs 

at the plaintiff in the hallway, faculty members posting cartoons depicting the 

plaintiff in sexual acts with another faculty member on office doors, and writing 

sexual slurs about the plaintiff in the bathroom regarding a supposed affair with 

another faculty member. Jew, 749 F. Supp. at 958. The court in Jew held that this 

pervasive conduct over several years created a hostile working environment and 

the plaintiff had an actionable sexual harassment claim under Title VII.3

The other case relied upon by Parker and Amici is Spain v. Gallegos, 26 

F.3d 439, 443 (3d Cir.1994), however, that case is factually inapposite and based 

on legal assumptions which no longer apply. In Spain, it was the plaintiff’s 

supervisor who was the alleged paramour and refused to take any action to quell 

the rumors, and encouraged them, over a four year period.  These rumors allegedly 

“caused her co-workers to ostracize her, thereby straining her relationship with 

them and with her supervisors and making her miserable.” Id. A co-worker 

3 Parker’s reference to Allen v. TV One, LLC, 2016 WL 337533 (D. Md. 
2016), are similarly unpersuasive.  Central to the plaintiff’s claims in that action 
were allegations of persistent accusations, rumors, and urging of a romantic 
relationship with her male supervisor.  This is a far cry from Plaintiff’s allegations 
here. 
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testified that he was told, “Be careful, you don’t want to rub Ellen Spain [the 

plaintiff] the wrong way, because if you do, then you’re going to have problems 

with the Director” because there was a relationship between the two of them. Id., n 

4.  The Third Circuit found that “the rumors developed over a period of several 

years ... and manifested themselves through her continuous interaction with her 

colleagues and supervisors .... continuing in particular after Spain had asked [her 

supervisor] to put an end to the rumors.” Id. 

In the present action, there is no allegations that Mr. Pickett did anything 

beyond perhaps enduring the same insult at the accusation of an affair.  In addition, 

the rumors lasted for only two months and as Parker has conceded, RCSI took 

action to stop the rumor including investigations by HR, meetings with managers 

and Parker in which all accepted apologies from each other and retraining.

More importantly, Spain relied upon views of sexuality which are clearly 

now outdated.  This obsolescence is recognized by the tremendous progress and 

growth in society, social networks, the courts4 and as even recognized by the 

Supreme Court’s subsequent recognition of same sex harassment under Title VII, 

Oncale, and its denouncement of bans on same-sex marriage in Obergefell v. 

4 At least two of the Federal Court of Appeals have now recognized protection 
under Title VII based on an individual’s sexual orientation as well. Zarda v. 
Altitude Express, Inc., 883 F.3d 100 (2d Cir. 2018); Hively v. Ivy Tech Cmty. 
Coll. of Indiana, 853 F.3d 339 (7th Cir. 2017).
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Hodges, ___ US__, 135 S. Ct. 2584, 192 L. Ed. 2d 609 (2015), and United States 

v. Windsor, 570 U.S. 744 (2013).  Spain made clear that its view of the rumored 

comments were based on the Court’s belief that sex between two consensual males 

would not have received the same types of rumors.   

Our discussion above leads us to believe that even if a male had a 
relationship bringing him into repeated close contact with Nelson, it 
would have been less likely for co-workers to have believed that the 
relationship had a sexual basis. Thus, the resulting poor interpersonal 
relationships, negative evaluations, and denial of advancement might 
not have occurred for a male as they allegedly did for Spain, inasmuch 
as the situation which caused them simply would not have been 
created. 

Spain, 26 F.3d at 448.   

As recognized by the progressive decisions of other Federal Circuit Court of 

Appeals and the Supreme Court, the legal assumption upon which Spain was 

decided is no longer acceptable for courts or in society.  Parker’s and Amici’s seek 

to create a legal presumption that the phrase “sleeping their way to the top” is 

solely derogatory of women. Parker Brief at 19-20; National Women’s Law Center 

Brief at 6-8; EEOC Brief at 17.  This presumption does not exist in Title VII or in 

any of the cases which have confronted similar rumors in the past.5

5 In fact, even Parker does not believe that such stereotypes exist in the law or 
in society and seeks to introduce expert testimony to demonstrate that this 
phraseology is derogatory to women. Parker Brief at 19.  The very use of an expert 
clearly suggests that the phraseology is beyond the normal and customary 
expectations of jurors making it even more suspect that it could be gender specific.
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More importantly, given the Supreme Court’s recognition of the rights of 

those with different sexual preferences and identities, adopting the position taken 

by Parker and in the Amicus Briefs would reinforce illegal negative stereotypes 

about sexual identities and choices.  This Court cannot countenance this effort.  By 

accepting the argument that “sleeping their way to the top” reinforced a gender 

stereotype solely about women, the Court would be trampling on the recognized 

rights of individuals who may have different sexual orientations.  It would also 

create a situation where the phrase has a different meaning and import when used 

in the context of a heterosexual couple as opposed to a homosexual or bisexual 

plaintiff.  It would be improper and unfounded to grant Parker a legal presumption 

that “sleeping their way to the top” is gender specific given that such a 

presumption would tread on the rights of these other individuals.   

As the Tenth Circuit Court of Appeals correctly recognized in Winsor v. 

Hinckley Dodge, Inc., 79 F.3d 996 (10th Cir. 1996), rumors like those relied upon 

by Parker are about conduct and favoritism and are not gender based.   

Although there was a sexual content to the rumors of a relationship 
between plaintiff and the sales manager, and the statements attributing 
her success to such a relationship, the district court’s finding that the 
rumors and comments were gender neutral is not clearly erroneous. 
Based on observed behavior, there was strong evidence that plaintiff 
and her manager had a special relationship, and that plaintiff’s success 
was due, in some part, to this relationship. It appears that such rumors 
and inferences would have occurred even if the roles were reversed 
and plaintiff were male. This is different than the situation in Jew v. 
University of Iowa, 749 F. Supp. 946, 950, 958 (S.D. Iowa 1990), 
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where there was no basis for the rumors other than Dr. Jew’s gender, 
and Spain v. Gallegos, 26 F.3d 439, 443 (3d Cir.1994), where the 
rumors were not true but were created and perpetuated by improper 
conduct by plaintiff’s supervisor. 

Winsor, 79 F.3d at 1001. 

Equating the phrase “sleeping to the top” with an egregious gender based 

slight against only women is inconsistent with Title VII and its effort to eliminate 

perceived “negative stereotypes of women in the workplace.”  In reality, Parker’s 

position is not attempting to dispel stereotypes but rather it seeks to perpetuate, 

control and redefine conduct based accusations into gender based illegal conduct.  

Parker’s Title VII analysis is backwards and unsupported in the law.  Parker relies 

on her gender as the reason for the rumor rather than demonstrating that the rumor 

itself was gender based.  Although nothing in the rumor suggests it only applies to 

women or that it is not equally insulting to Mr. Pickett, Parker’s position is that the 

rumor is gender based because she is a woman.  This argument is insufficient to 

find the necessary elements of Title VII injury.   

There is no doubt that Parker’s presentation of the issue only reinforces the 

notion that the rumor was premised upon and ascribing only immoral conduct to 

both her and to Mr. Pickett and was not gender based.  Among the more 

noteworthy admissions which made this conclusion inescapable are Parker’s 

statement that she worked for RCSI for well over a year during which she “earned 
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six promotions based on her performance and professionalism while at the 

company,” that she was not the only female manager and there were several others 

and she met with each of them during the events she described in her Complaint 

including Ms. Cathy Price, RCSI’s Human Resources Manager (JA-11 ¶28), Ms. 

Angela Wallace, RCSI’s Transportation Manager(JA-10 ¶23), and Ms. Reema 

Vora, RCSI’s in-house counsel (JA-12 ¶35).  The explanation of her previous 

promotional success with no indication that it was impeded or otherwise influenced 

by any gender bias and the identification of numerous high level female managers 

who were not subjected to the same type of conduct and who were eyewitnesses to 

the events which Parker claimed belies any plausible suggestion that the rumors 

were gender based.  

Accepting Parker’s portrayal of her facts supporting her Complaint, it is 

abundantly clear that the employment environment which she found so offensive 

was premised on rumored beliefs of her actions in a “sexually-explicit” affair, not 

based on her gender.  Under such circumstances, it is impossible for her to 

demonstrate a viable hostile work environment claim.  This is the same situation as 

was found in Bass where the Fourth Circuit Court of Appeals concluded that the 

plaintiff’s complaint could not sustain a 12(b)(6) challenge. “Bass’ complaint is 

full of problems she experienced with her co-workers and supervisors. These facts, 
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however, do not seem to have anything to do with gender, race, or age 

harassment.”  Bass, 324 F.3d at 765.  

Since Parker’s conduct led to her claims of a hostile work environment and 

not her gender and she has offered no causal connection between her gender and 

any alleged mistreatment, she cannot meet the elements of a hostile work 

environment claim and Count I of the Complaint was properly dismissed by the 

District Court. 

B. PARKER’S CLAIMS OF HOSTILITY WERE NOT SEVERE OR PERVASIVE. 

Even viewed in the light most favorable to Parker, the facts she alleges fall 

short of the type of severe or pervasive gender-based activity necessary to state a 

hostile work environment claim.  As this Court has previously held, “plaintiffs 

must clear a high bar in order to satisfy the severe or pervasive test ....” E.E.O.C. v. 

Cent. Wholesalers, Inc., 573 F.3d 167, 176 (4th Cir. 2009). No matter how 

disrespectful the treatment “cursing, yelling, and reprimanding” are insufficient to 

give rise to a hostile work environment claim. Bass (finding “a story of a 

workplace dispute regarding [plaintiff]’s reassignment and some perhaps callous 

behavior by her superiors” insufficient); Chacko v. Patuxent Inst., 429 F.3d 505, 

512, n. 3 (4th Cir. 2005) (expanding a hostile work environment claim to cover 

common workplace occurrences, such as being ordered out of an office, forbidden 
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from leaving early, and receiving intimidating responses to letters, would 

“countenance a federal cause of action for mere unpleasantness”). 

To be actionable, “the conduct in question must be judged by both an 

objective and a subjective standard: [t]he conduct must be severe or pervasive 

enough to create an environment that a reasonable person would find hostile or 

abusive and the victim must subjectively regard that environment as abusive.” 

Harris v. Forklift Sys., 510 U.S. 17, 21–22 (1993).  In determining the existence of 

a hostile work environment, the court must examine the totality of the 

circumstances, which may include (1) the frequency of the alleged discriminatory 

conduct; (2) its severity; (3) whether it is physically threatening or humiliating; or 

a mere offensive utterance; and (4) whether the conduct unreasonably interfered 

with the plaintiff’s work performance. Harris, 510 U.S. at 17.  No single factor is 

dispositive.  

These standards for judging hostility are sufficiently demanding to 
ensure that Title VII does not become a “general civility code.” 
Properly applied, they will filter out complaints attacking “the 
ordinary tribulations of the workplace, such as the sporadic use of 
abusive language, gender-related jokes, and occasional teasing.” We 
have made it clear that conduct must be extreme to amount to a 
change in the terms and conditions of employment, and the Courts of 
Appeals have heeded this view.  

Faragher, 524 U.S. at 788 (citations omitted). 

As was further expounded upon by the Fourth Circuit Court of Appeals, 

“[a]ll the circumstances are examined, including the positions and ages of the 

USCA4 Appeal: 18-1206      Doc: 31            Filed: 06/26/2018      Pg: 39 of 58



{00372438v.2 (15424.00002)} 33 

harasser and victim, whether the harassment was frequent, severe, humiliating, or 

physically threatening, and whether it effectively deprived the victim of 

educational opportunities or benefits.” Jennings v. Univ. of N. Carolina, 482 F.3d 

686, 696 (4th Cir. 2007).  Importantly, the Fourth Circuit Court of Appeals has 

noted that “[e]vidence of a general atmosphere of hostility toward those of the 

plaintiff’s gender is considered in the examination of all the circumstances.” Id. 

Here, it is apparent that Parker’s allegations, which include conduct that may 

have been annoying, bothersome, and stress-inducing, do not meet the “severe or 

pervasive” standard for a hostile environment.  Her complaints that a rumor was 

spread around the workplace were no doubt offensive and she was no doubt 

unhappy that they were said, however, that rumor played no part in the 

employment decisions of RCSI or in how it was treating her.  Similar to other 

women, she was promoted numerous times and into a managerial position.     

During the less than two months6 between the rumor’s origin from a jealous 

coworker to Parker’s termination, RCSI’s HR manager investigated the rumor, met 

with Parker and managers and required all RCSI employees to undergo sexual 

harassment retraining.  Even Parker admitted that at that time “apologies were 

made to one and other and [Parker] felt the situation would die itself down.” JA-

6 Even during this two months, Appellant was on vacation for a week. JA-11 
¶30. 

USCA4 Appeal: 18-1206      Doc: 31            Filed: 06/26/2018      Pg: 40 of 58



{00372438v.2 (15424.00002)} 34 

38.  It is tremendously difficult for Parker to now argue that the situation was 

severe or pervasive when she admitted that a simple apology was a sufficient 

remedy for her.  Sadly, the rumor continued not because of RCSI but because 

Parker continued to meet “with other employees in an effort to set the record 

straight” even though her supervisors repeatedly told her to stop “huffing and 

puffing about this BS rumor.”  The nongender specific nature of the comment 

coupled with its short tenure eliminates its ability to support a viable cause of 

action.  

Parker has also identified no substantively severe conduct which impeded 

her work progress.  According to Parker, this rumor led to limited impact in the 

workplace and she did not identify any conditions of employment which were 

impacted by the rumor.  Although her manager “refused to listen to her side of the 

story” regarding the rumor and told her did not want to discuss it, she certainly 

continued to discuss it to “set the record straight.”  RCSI also investigated and 

conducted mandatory sexual harassment retraining with all employees.  JA-38. 

Of equal importance is the fact that the rumor’s life existed over a period of 

less than two months.  During this time, Parker complained to HR, which 

investigated, had a meeting with Parker and managers where they apologized, 

conducted sexual harassment retraining for the entire staff and Parker took a 

preapproved week of vacation.  JA-11 ¶¶28-30.  Given this incredibly short 
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timeframe and the actions undertaken by RCSI, it is impossible to legally conclude 

that the situation became severe and pervasive necessary for plausibly finding 

liability.  None of this conduct is sufficient to support a finding of the kind of 

gender-biased, offensive environment which courts have previously found 

actionable.  Parker was not subjected to different working conditions, she was not 

impeded in accomplishing her tasks and she was not otherwise limited in the 

opportunities available to her.   

Under such circumstances, it is impossible for her to demonstrate a viable 

hostile work environment claim.  This is the same situation as found in Bass where 

the Fourth Circuit Court of Appeals concluded that the plaintiff’s complaint could 

not sustain a 12(b)(6) challenge.  

Bass’ complaint is full of problems she experienced with her co-
workers and supervisors. These facts, however, do not seem to have 
anything to do with gender, race, or age harassment. . . .Even viewed 
in the light most favorable to Bass, the facts she alleges merely tell a 
story of a workplace dispute regarding her reassignment and some 
perhaps callous behavior by her supervisors. They do not describe the 
type of severe or pervasive gender, race, or age based activity 
necessary to state a hostile work environment claim.   

Bass, 324 F.3d at 765.  See also, Buchhagen v. ICF Int’l, Inc., 545 Fed. Appx. 217, 

219 (4th Cir. 2013) (supervisor making “snide comments” to plaintiff, “playing 

favorites with employees,” “repeatedly harping” on plaintiff’s mistake, and 

“unfairly scrutinizing and criticizing” plaintiff failed to state hostile work 

environment claim); Hawkins v. PepsiCo, Inc., 203 F.3d 274, 276 (4th Cir. 2000) 

USCA4 Appeal: 18-1206      Doc: 31            Filed: 06/26/2018      Pg: 42 of 58



{00372438v.2 (15424.00002)} 36 

(holding that complaint premised on “a routine difference of opinion and 

personality conflict with her supervisor” insufficiently stated actionable facts for a 

hostile work environment claim); Averette v. Diasorin, Inc., 2011 WL 3667218, at 

*3 (W.D.N.C. 2011) (“All of plaintiff’s allegations of ‘harassment’ do nothing 

more than establish that she did not get along with her co-workers....”).  

Failing to allege or demonstrate a plausible scenario where her employment 

was impacted by her gender or that it existed for such a long period of time or with 

such pervasiveness that it impeded her employment, Parker’s Complaint was 

appropriately dismissed by the District Court. 

II. THE DISMISSAL OF COUNT II OF PARKER’S COMPLAINT ALLEGING 

RETALIATION WAS PROPER SINCE NO ONE COULD HOLD A REASONABLE 

BELIEF THAT THE CONDUCT IDENTIFIED BY PARKER VIOLATED TITLE VII. 

Parker alleges in Count II of her Complaint that she was retaliated against 

because she complained that a hostile work environment existed.  RCSI and the 

District Court disagreed with her determining that since she could hold no 

objective belief that the rumors about her conduct based activities were illegal, she 

could seek no claim for retaliation under Title VII.  Section 704(a) of Title VII 

prohibits an employer from taking an adverse employment action against any 
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employee “because he has opposed any practice made an unlawful employment 

practice under this subchapter.” Title VII § 704(a), 42 U.S.C. § 2000e-3(a).7

The plain meaning of the statutory language provides protection of an 

employee’s opposition activity when the employee responds to an actual unlawful 

employment practice or when it responds to an employment practice which the 

employee reasonably believes is unlawful. EEOC v. Navy Fed. Credit Union, 424 

F.3d 397, 406-07 (4th Cir. 2005) (citing United States ex rel. Wilson v. Graham 

County Soil & Water Conservation Dist., 367 F.3d 245, 255 (4th Cir. 2004), 

vacated on other grounds, 545 U.S. 409 (2005)); Nealon v. Stone, 958 F.2d 584, 

590 (4th Cir. 1992).   

To have engaged in a protected activity, a plaintiff must oppose an 

“employer’s discriminatory activities.” Laughlin v. Metropolitan Wash. 

Airports Auth., 149 F.3d 253, 259 (4th Cir. 1998) (internal citations 

omitted). “[T]o show ‘protected activity,’ the plaintiff in a Title VII 

retaliation case need ‘only . . . prove that he opposed an unlawful 

employment practice which he reasonably believed had occurred or was 

occurring.’” Peters v. Jenney, 327 F.3d 307, 320 (4th Cir. 2003) (internal 

citations omitted). This requires that the plaintiff: (1) have a good faith belief 

that the employer is engaging in an unlawful employment practice; and (2) 

that the belief is objectively reasonable in light of the facts. Id. at 321. 

7 As was also made clear in Univ. of Texas Sw. Med. Ctr. v. Nassar, 570 U.S. 
338, 360 (2013), “Title VII retaliation claims must be proved according to 
traditional principles of but-for causation.... This requires proof that the unlawful 
retaliation would not have occurred in the absence of the alleged wrongful action 
or actions of the employer.”
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Coleman v. Loudoun County Sch. Bd., 294 Fed. Appx. 778, 781 (4th Cir. 2008); 

see also Johnson v. Mechanics & Farmers Bank, 309 Fed. Appx. 675, 685 (4th Cir. 

2009); Perry v. Kappos, 776 F. Supp. 2d 182 (E.D. Va. 2011), aff’d on other 

grounds, 489 Fed. Appx. 637 (4th Cir. 2012) (because no reasonable trier of fact 

could find that plaintiff’s opposition activity was in response to employment 

actions he could reasonably have believed to be unlawful, the court found that the 

plaintiff had failed to establish a prima facie case of retaliation under Title VII).   

Whether the employee’s belief that a violation occurred was reasonable is an 

objective one and the issue is resolved as a matter of law. Clark County Sch. Dist. 

v. Breeden, 532 U.S. 268 (2001) (per curiam) (resolving the objective 

reasonableness of Title VII plaintiff’s beliefs through the summary judgment 

procedure); Johnson. The starting point for this analysis is the Supreme Court’s 

opinion in Breeden which made clear that where the law and facts make clear that 

illegal discrimination had not occurred, an employee’s alleged contrary belief is 

unreasonable.  Thus, if the factual scenario protested would not amount to illegal 

discrimination, it will not support a claim for retaliation.   

Plaintiff seems to suggest that her “reasonable belief” applies to the 

question of whether the practice that she believed Defendant to be 

engaging in was in fact proscribed by Title VII. The Court disagrees. 

Title VII protects a plaintiff who is wrong about the facts but will not 

protect a plaintiff mistaken about the law. In other words, Title VII 

only protects a plaintiff who is ultimately wrong as to whether 

Defendant in fact engaged in the unlawful employment practice she 
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reasonably believed it to have engaged in. Title VII does not protect a 

plaintiff who reasonably, but wrongly, believes that a certain practice 

of Defendant is unlawful. 

McGruder v. Epilepsy Foundation of America, Inc., 2012 WL 832800 *6 (D. Md. 

2012). 

Parker utterly failed to plead a viable cause of action for retaliation.  Once 

the District Court correctly concluded that there was no objectively illegal hostile 

work environment because it was premised only on conduct-based rumors or 

because it was insufficiently severe or pervasive, Parker could not continue to 

sustain an action for retaliation.  Since Parker was mistaken that a legal conclusion 

could be reached that she was the victim of any sexual harassment, she cannot rely 

on this conduct to support her claim for retaliation.   

The same type of bootstrapping of two claims made by Parker here was 

rejected in Pasqua where the plaintiff sought to pursue a retaliation claim based on 

rumors of his infidelity. 

Pasqua’s subjective beliefs are irrelevant. Pasqua was required to 

establish that he had a reasonable belief that the rumors amounted to 

harassment based upon sex. Again, there is not a trace of evidence in 

the record that the rumors circulating throughout the NHBO and other 

MetLife offices were motivated by any disparate consideration of 

either Pasqua or Vukanic’s gender. 

Pasqua, 101 F.3d at 518 (citations omitted). 

USCA4 Appeal: 18-1206      Doc: 31            Filed: 06/26/2018      Pg: 46 of 58



{00372438v.2 (15424.00002)} 40 

The same conclusion was reached in Lewis where the court concluded that 

“Lewis’s Title VII claim fails because his belief that the harassment suffered by 

King was based on her gender was objectively unreasonable.” Lewis, 51 F. Supp. 

3d at 854.  After discussing the rulings emanating from Pasqua’s examination of 

rumors in the workplace to ensure that claims were premised on gender and not 

conduct, the court rejected the notion that Plaintiff could support a retaliation 

claim.  

In short, the evidence suggests that when Lewis complained about the 

affairs to Dan and Arnold Schmidt, he could reasonably have believed 

that King had been bullied and harassed, but he could not have 

reasonably believed that King was subjected to discrimination on the 

basis of her sex. As in Pasqua, no reasonable jury could find that 

Lewis’s comments about rumors of an alleged affair constituted 

protected activity. 

Lewis, 51 F. Supp. 3d at 856. 

Parker’s objectively incorrect belief that RCSI was engaging in illegal 

conduct precludes a retaliation claim and the dismissal of her claim by the District 

Court was proper and should be affirmed.8

8 Parker’s only other link to a retaliation claim is the notion that she was 
terminated three weeks after she filed a harassment claim against Mr. Moppins 
which again originated from her pursuit of the rumor.  Not only was this claim 
premised on the same faulty foundation which defeated her other claim, this was 
the same allegation which she said was resolved when she met with Mr. Moppins 
and Mr. Pickett “during which Ms. Price encouraged the three managers to 
apologize to one another and instructed them to put the prior incidents behind them 
and move on.  After the meeting, Ms. Price assured Parker that her job was not in 
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III. THE DISMISSAL OF COUNT III OF PARKER’S COMPLAINT WAS CORRECT 

SINCE SHE SOUGHT TO RAISE FACTS AND THEORIES OF LIABILITY 

WHICH WERE NOT PRESENTED TO THE EEOC.  

In the present case, it is clear that Parker never raised with the EEOC any 

issue that she was treated differently from her male counterparts under her alleged 

belief in a “three strike rule.”  In her Charge, signed under oath, Parker mentions 

only her difficulties in attempting to quell the rumors and the treatment she 

believes occurred by continuing to bring up the rumors.  JA-37, 38.  Her Complaint 

provides no support for this new bare allegation beyond her own limited 

knowledge; she fails to cite where this policy exists or even identify any similarly 

situated male or female employees who underwent any such discipline.  Not only 

are the allegations so vague and devoid of substance beyond her personal belief, 

her claims are fatal because she failed to raise them with the EEOC. 

A plaintiff who files a Title VII claim in federal court without first properly 

exhausting administrative remedies fails to properly invoke the jurisdiction of the 

court. See Jones v. Calvert Grp., Ltd., 551 F.3d 297, 300 (4th Cir. 2009); Davis v. 

N. Carolina Dep’t of Correction, 48 F.3d 134, 140 (4th Cir. 1995); Sloop v. Mem’l 

jeopardy.” JA-11 ¶29. In her EEOC Charge, Appellant was more positive that the 
issues raised by her harassment claim had been resolved noting that “apologies 
were made to one and other and I felt the situation would die itself down.”  JA-38. 
Given these events, it was objectively unreasonable to believe that any animus 
could continue beyond that event which would permit Parker to demonstrate that 
but for the rumors, her job would not have been lost.
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Mission Hosp., Inc., 198 F.3d 147, 148 (4th Cir. 1999).  Courts have interpreted 

the requirement to exhaust administrative remedies to mean that each discrete 

incident of discriminatory treatment must be administratively exhausted. Martinez 

v. Potter, 347 F.3d 1208, 1210 (10th Cir. 2003) (citing Nat’l R.R. Passenger Corp. 

v. Morgan, 536 U.S. 101, 122 (2002)); Jones v. U.P.S., Inc., 502 F.3d 1176, 1186 

(10th Cir. 2007).  

As this Court has recognized, the discrete allegations contained in the 

administrative charge of discrimination generally limit the scope of any subsequent 

judicial complaint. King v. Seaboard Coast Line R.R., 538 F.2d 581, 583 (4th Cir. 

1976) (stating that a subsequent civil suit “may encompass only the ‘discrimination 

stated in the [EEOC] charge itself or developed in the course of a reasonable 

investigation of that charge’”) (quoting Equal Employment Opportunity Comm’n 

v. Gen. Elec., 532 F.2d 359, 365 (4th Cir. 1976)); see also Smith v. First Union 

Nat’l Bank, 202 F.3d 234, 247 (4th Cir. 2000) (“A plaintiff’s EEOC charge defines 

the scope of her subsequent right to institute a civil suit”). The Fourth Circuit has 

cautioned 

[t]he filing of an administrative charge is not simply a formality to be 

rushed through so that an individual can quickly file his subsequent ... 

lawsuit. Rather, Congress intended the exhaustion requirement to 

serve the primary purposes of notice and conciliation. First, an 

administrative charge notifies the employer of the alleged 

discrimination. This notice gives the employer an initial opportunity 

to voluntarily and independently investigate and resolve the alleged 
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discriminatory actions. It also prevents the employer from later 

complaining of prejudice, since it has known of the allegations from 

the very beginning. Second, the exhaustion requirement initiates 

agency-monitored settlement, the primary way that claims of 

discrimination are resolved. 

Chacko, 429 F.3d at 510 (citations omitted).  Thus, when a claim “raised under 

Title VII exceed[s] the scope of the EEOC charge and any charge that would 

naturally have arisen from an investigation thereof,” it is procedurally barred. 

Dennis v. County of Fairfax, 55 F.3d 151, 156 (4th Cir. 1995). 

Contrary to the assertions in Parker’s brief, a claim in a plaintiff’s civil suit 

will be barred for failure to exhaust administrative remedies under three scenarios. 

Chacko, 429 F.3d at 509.  First, if the charge alleges one basis of discrimination 

(e.g., sex) and the complaint alleges a different basis of discrimination (e.g., race).  

Second, it the charge alleges one type of discrimination, (e.g., failure to promote) 

and the complaint alleges a different type of discrimination (e.g., discrimination in 

pay and benefits). Id.  Third, the charge “reference[s] different time frames, actors, 

and discriminatory conduct than the central factual allegations in [the] formal suit,” 

Id. at 506.  Examples of the third type of barred claim includes those where a 

plaintiff complains of discrete discriminatory acts in his or her charge and then 

later claims in a lawsuit that the discriminatory acts occurred due to official 

policies that were discriminatory.  See, e.g., Dennis (employee who only pursued 
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allegations of disparate disciplinary treatment with EEOC could not later include in 

Complaint question of discrimination in hiring, training, or promotion).   

Count III of Parker’s Complaint is this third type of barred claim.  In her 

Charge, Parker complains of specific conduct that led to her hostile work 

environment and termination.  In her Complaint, for the first time, Parker 

complains of a policy which she claims was discriminatorily applied to men and 

women across a time period well beyond the roughly two-month time period 

covered by her Charge, suffered by workers during a different period than her 

Charge, and implemented by unidentified actors different than those in her Charge. 

Beyond the bald allegation in the Complaint, there is no reference for the 

allegation and not even the remotest of suggestions that this policy was before the 

EEOC or presented to RCSI during that stage so that it could “voluntarily and 

independently investigate and resolve the alleged discriminatory actions.” Chacko. 

There is no dispute that Parker failed to raise or even intimate the scheme of 

“three strike” discipline existed much less that such a discipline policy was applied 

differently between male and female employees.  Given that the existence of such 

an alleged policy was nonexistent in the EEOC charge, a reasonable investigation 

of Parker’s complaints would never have revealed such a policy. Evans v. 

Technologies Applications & Serv. Co., 80 F.3d 954, 963 (4th Cir. 1996) 

(affirming the district court’s dismissal of some of the plaintiff’s claims because 
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they were outside the scope of her original EEOC charge and were therefore time 

barred).   

What makes the allegation of this policy even more offensive in this 

situation is that Parker does not even make the simplest of effort to identify any 

further factual support for the policy or its implementation.  There is no identity of 

where this policy exists, who enforces it, who has been subjected to it or what 

other employees, male or female, were treated differently.  It is the barest of 

allegations with not even a scintilla of support.  The Court need not give any 

credence to such bare legal conclusions found in the Complaint especially when 

they were completely absent from Parker’s EEOC Charge. Courts are never 

required to accept unsupported legal allegations, Revene v. Charles County 

Commissioners, 882 F.2d 870, 873 (4th Cir. 1989), legal conclusions disguised or 

couched as factual allegations, Papasan v. Allain, 478 U.S. 265, 286 (1986), or 

conclusory factual allegations devoid of any reference to actual events. United 

Black Firefighters v. Hirst, 604 F.2d 844, 847 (4th Cir. 1979). 

Having failed to raise this issue with the EEOC, Parker forfeited the right to 

raise the issues in the District Court and Count III of her Complaint was properly 

dismissed.   
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IV. EVEN THE ALLEGATIONS OF PARKER SUPPORT THAT RCSI ACTED 

APPROPRIATELY AND WITHIN ITS LEGAL DUTIES. 

Even accepting the most liberal of conclusions in the Complaint, RCSI did 

everything expected of it.  During the less than two months between the rumor’s 

origin from a jealous coworker to Parker’s termination, RCSI’s HR manager 

investigated the rumor, met with Parker and managers and required all RCSI 

employees to undergo sexual harassment retraining.  Even Parker admitted that at 

that time “apologies were made to one and other and [Parker] felt the situation 

would die itself down.” Sadly, the rumor continued not because of RCSI but 

because Parker continued to meet “with other employees in an effort to set the 

record straight” even though her supervisors repeatedly told her to stop “huffing 

and puffing about this BS rumor.”  JA-9 ¶18, JA-11 ¶27.  This rumor existed for 

only two months before Parker’s termination and she was on a preapproved 

vacation for one of those weeks.  

More importantly, Parker cannot escape her conclusions that management 

put no stock in the rumor which, again, was deemed a “BS rumor” and that the 

only reason the rumor was permitted to continue at all was because Parker 

continued to meet “with other employees in an effort to set the record straight” 

even though her supervisors told her to stop ““huffing and puffing about this BS 

rumor.” 
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Even under the best circumstances, given these facts taken directly from 

Parker, she cannot state a plausible cause of action.  When no tangible employment 

action is taken, an employer may avoid liability by raising the affirmative defense 

created under Faragher and Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 

(1998).  This defense requires “(a) that the employer exercised reasonable care to 

prevent and correct promptly any ... harassing behavior, and (b) that the plaintiff 

employee unreasonably failed to take advantage of any preventive or corrective 

opportunities provided by the employer or to avoid harm otherwise.” Id. at 765; 

Vance v. Ball State Univ., 570 U.S. 421 (2013); McKinney v. G4S Gov’t Sols., 

Inc., 711 F. App’x 130, 135 (4th Cir. 2017). “Distribution of an anti-harassment 

policy provides compelling proof that the company exercised reasonable care in 

preventing and promptly correcting ... harassment.” Barrett v. Applied Radiant 

Energy Corp., 240 F.3d 262, 266 (4th Cir. 2001) (internal quotation omitted) 

(addressing sexual harassment). 

In the present case, RCSI took reasonable action to stop the rumors.  As 

noted by Parker in her EEOC charge, the company HR manager investigated the 

situation and convened a meeting with all managers and Parker.  At that meeting, 

“[a]pologies were made to one and other and I felt the situation would die itself 

down.”  JA-38.  On May 2, 2016, all employees were required to go through sexual 

harassment retraining, starting with Managers and Supervisors.” Id.  It is difficult 
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to fathom what more the employer could have done to reasonably stop the situation 

from growing severe.  Consistent with Parker’s acceptance of an apology in the 

meeting, there can be no reasonable argument that RCSI did not act appropriately 

and effectively given the circumstances leading up to this juncture. 

V. THE COURT PROPERLY DENIED PARKER LEAVE TO AMEND. 

Parker also complains that the District Court incorrectly denied her leave to 

amend her Complaint.  The proposed and rejected amendments were attached to 

Parker’s Motion for Reconsideration of the dismissal of her Complaint.  These 

requested amendments were made almost seven months from when the Complaint 

was filed.9  Even had the proposed amendments been accepted by the Court, Parker 

would still not have been able to meet the test for presenting a plausible cause of 

action rendering the amendment futile and not required.  

Pleading amendment may be denied for futility where the proposed amended 

complaint fails to state a claim under the applicable rules and accompanying 

standards, Katyle v. Penn Nat’l Gaming, Inc., 637 F.3d 462, 471 (4th Cir. 2011), or 

it is “clearly insufficient or frivolous on its face.” Johnson v. Oroweat Foods Co., 

9 Nothing prevented Parker from filing an Amended Complaint in light of the 
motion to dismiss which was filed.  The filing of an Amended Complaint would 
have rendered the motion moot. “Because a properly filed amended complaint 
supersedes the original one and becomes the operative complaint in the case, it 
renders the original complaint of no effect.” Fawzy v. Wauquiez Boats SNC, 873 
F.3d 451 (4th Cir. 2017).
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785 F.2d 503, 510 (4th Cir.1986).  Therefore, the futility analysis under Rule 15(a) 

necessarily requires a preliminary assessment of the allegations of the proposed 

amendment in light of the substantive law on which the additional claims are 

based. 

In Parker’s Request for Reconsideration and to file an Amended Complaint 

she offered no new facts which could not have been previously raised and 

identified no new law which was decided or unavailable before the hearing on 

December 7.  In fact, the amendments which Parker proposed provided no new 

facts and were limited to two changes which provided only legal conclusions as to 

the reasons why she believes certain conduct was taken.  Parker only sought to 

allege in two different places in the Complaint that the “rumor was premised on 

Parker’s gender and the fact that she—a female—advanced more quickly than her 

male counterparts. But for Parker’s gender and female stereotypes regarding 

sexuality, Parker would not have been subjected to this false rumor or the 

hostilities that followed as a result of the false rumor.” JA-174 ¶12, JA-180 ¶45.   

Given that no new facts were alleged, and only legal conclusions, the 

proposed amendment was rightfully rejected.  Regardless of the wording of the 

allegations by a Parker, the courts are never required to accept legal conclusions 

disguised or couched as factual allegations or conclusory factual allegations devoid 
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of any reference to actual events.  The proposed amendment was futile and was 

properly rejected.   

Parker made no effort to explain why these amendments could not have been 

filed before the Court entered judgment dismissing the case, how any omission was 

inadvertent or how she would be prejudiced if she failed to raise them below.  

They do not add to the story Parker sought to tell.  They are also not inconsistent 

with any argument she had made before, any fact she had previously presented and 

she cannot claim she was unaware of these conclusions. The request to amend was 

properly denied.  Williams v. Lewis, 342 F.2d 727 (4th Cir. 1965), cert. denied, 

382 U.S. 814 (motion for leave to file another amended complaint upon grounds 

which district court concluded were substantially the same as those asserted in 

previous complaints was properly denied).   

CONCLUSION 

For the reasons noted above, RCSI requests this Court affirm the dismissal 

of Parker’s Complaint. 

REQUEST FOR ORAL ARGUMENT 

Reema Consulting Services, Inc. respectfully requests that this Court hold 

oral argument in this case. 
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