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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

 
   

MESO SCALE DIAGNOSTICS, 

LLC. and MESO SCALE 

TECHNOLOGIES, LLC., 

 

Plaintiffs,  

v.  

ROCHE DIAGNOSTICS GMBH, 

ROCHE DIAGNOSTICS CORP., 

ROCHE HOLDING LTD., IGEN LS 

LLC, LILLI ACQUISITION CORP., 

IGEN INTERNATIONAL, INC. and 

BIOVERIS, CORP.  

Defendants. 

  

 

 

Civil Action No. ___________ 

 

  

 

VERIFIED COMPLAINT TO REOPEN A CASE, VACATE A JUDGMENT 

AND SCHEDULE A NEW TRIAL 

 

Plaintiffs Meso Scale Diagnostics, LLC. and Meso Scale Technologies, LLC. 

(collectively, “Meso”), by their undersigned attorneys, bring this complaint against 

Defendants Roche Diagnostics GmbH, Roche Diagnostics Corp., Roche Holding 

Ltd., IGEN LS LLC, Lilli Acquisition Corp., IGEN International, Inc., and BioVeris 

Corp. (collectively, “Roche”),* and in support thereof allege under oath as follows:  

                                                 
* On February 22, 2019, Meso filed a Rule 60(b) motion to vacate the judgment in 

Case No. 5589-VCP. On direction of the clerk’s office, Meso is now seeking relief 

through a new complaint. Court of Chancery Rule 60(b) contains no time limit and 

the Court may elect to treat this complaint as a motion under subsections (4) and (6) 

of that rule.  
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FACTS 

1. On June 22, 2010, Meso filed a lawsuit against Roche alleging, among 

other things, that Roche had breached two agreements related to the licensing of 

various diagnostic and assay technologies. See Meso Scale Diagnostics, LLC v. 

Roche Diagnostics GMBH, No. 5589-VCP (“Meso Litigation”).  

2. Roche’s counsel was Andre G. Bouchard, then-managing partner of 

Bouchard, Margules & Friedlander. The case was assigned to Vice Chancellor 

Parsons.  

3. As counsel for Roche, Mr. Bouchard appeared numerous times before 

Vice Chancellor Parsons.  

4. Unbeknownst to Meso, Mr. Bouchard was simultaneously representing 

Vice Chancellor Parsons in an unrelated matter in Delaware federal court (“DelCOG 

Litigation”).  

5. On October 25, 2011, the Delaware Coalition for Open Government 

(“DelCOG”) sued Vice Chancellor Parsons, the other four judges of the Court of 

Chancery, the Court of Chancery, and the State of Delaware, under the First 

Amendment for conducting arbitrations that were closed to the public. (Ex. A).  

6. Although Mr. Bouchard formally represented only the State of 

Delaware before the district court, he appeared and submitted filings on behalf of all 

the defendants, including Vice Chancellor Parsons. Among other things, Mr. 
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Bouchard submitted letters on Vice Chancellor Parsons’ behalf (Ex. B), filed briefs 

on his behalf, (Ex. C at 4), and argued summary-judgment motions on his behalf, 

(Ex. D at 6). 

7. On August 30, 2012, the District Court ruled against Vice Chancellor 

Parsons and the other judges of the Court of Chancery. Delaware Coalition for Open 

Government v. Strine, 894 F.Supp.2d 493 (D. Del. 2012), aff’d, 733 F.3d 510 (3d 

Cir. 2013). At the same time, the District Court dismissed the claims against the 

Court of Chancery and the State of Delaware on sovereign immunity grounds. Id. at 

494 n.1.  

8. Vice Chancellor Parsons and the other four judges appealed to the U.S. 

Court of Appeals for the Third Circuit. (Ex. E). In that appeal, Mr. Bouchard 

formally represented Vice Chancellor Parsons and the other judges. (Ex. F).   

9. After the Third Circuit affirmed, Vice Chancellor Parsons and the other 

judges filed a petition for certiorari to the Supreme Court of the United States, 

wherein Mr. Bouchard continued to represent Vice Chancellor Parsons. (Ex. G).  The 

petition was denied.  

10. In all, Mr. Bouchard represented Vice Chancellor Parsons from 2011 

until March 24, 2014.  

11. Neither Vice Chancellor Parsons nor Mr. Bouchard ever disclosed the 

latter’s representation of the former to Meso.  
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12. Thus, while he represented Vice Chancellor Parsons, Mr. Bouchard 

also represented Roche before Vice Chancellor Parsons in the Meso Litigation, 

including during the briefing and argument of a summary-judgment motion that 

resulted in partial summary judgment for Roche on February 22, 2013; a five-day 

bench trial; and post-trial arguments on November 29, 2013. 

13. On March 20, 2014, Mr. Bouchard was nominated to be the Chancellor 

of the Court of Chancery. He was confirmed on April 9, 2014, and withdrew as 

counsel on April 29, 2014.  

14. Vice Chancellor Parsons issued judgment in Roche’s favor on June 25, 

2014. The Delaware Supreme Court affirmed on June 18, 2015. Meso Scale 

Diagnostics, LLC v. Roche Diagnostics GMBH, Del. Supr., 116 A.3d 1244 (2015). 

15. In early 2018, Jacob Wohlstadter, the President and Chief Executive 

Officer of Meso, was conducting Internet research and discovered for the first time 

that Mr. Bouchard had represented Vice Chancellor Parsons in the DelCOG 

Litigation during his representation of Roche in the Meso Litigation.  

16. Mr. Wohlstadter immediately notified Jonathan Klein-Evans, the Vice 

President and General Counsel of Meso, and Meso’s Chief Legal Officer of this 

revelation, about which all were previously unaware. They were all shocked that 

Vice Chancellor Parsons had never disclosed this fact or recused himself from the 

Meso Litigation. 
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17. After Meso learned of this conflict of interest, and despite its 

involvement in another trial at the time, Mr. Klein-Evans led a careful investigation 

of the issue. The investigation confirmed that no one at Meso was aware of Mr. 

Bouchard’s representation of Vice Chancellor Parsons. Nor was there any indication 

that it had been disclosed. 

18. At that point, Mr. Klein-Evans undertook a search for counsel to 

determine whether Meso may have grounds for judicial relief. 

19. Over the following months, Mr. Klein-Evans reached out to numerous 

law firms (other than several of which he would have consulted but which he knew 

would be conflicted), in an attempt to obtain representation with regard to this 

matter. 

20. With the exception of one firm, which immediately declined 

representation upon hearing the issue implicated by the case, each of the encounters 

with the firms he contacted included multiple communications, and involved their 

analysis of conflicts and the various issues raised by the case, in the course of their 

reaching the conclusion that they were either unwilling or unable to undertake 

representation. 

21. Each time a firm concluded that it was unwilling to accept 

representation, Mr. Klein-Evans promptly began searching for another attorney. 
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22. It was not until July 2018—after six firms had declined 

representation—that Meso was able to find a law firm willing to undertake this 

representation. Upon agreeing to undertake representation, Consovoy McCarthy 

Park PLLC had to conduct its own investigation of these issues in order to determine 

that Meso had grounds to set aside the judgment. 

23. However, Consovoy McCarthy Park does not have an office in 

Delaware or an attorney admitted to the Delaware bar. Indeed, even after Consovoy 

McCarthy Park was retained and had adequately familiarized itself with the record, 

five additional Delaware firms were approached but ultimately declined to undertake 

representation. Meso was finally able to secure local counsel, David L. Finger of 

Finger and Slanina, LLC, on January 24, 2019. 

24. Once Meso was able to secure new Delaware counsel, it promptly filed 

this complaint.  

REQUEST FOR RELIEF 

25. This Court has the power to relieve a party from a final judgment if the 

judgment is void or there are other reasons justifying relief from the operation of the 

judgment.  

I. The Judgment in the Meso Litigation Is Void. 

26. A judgment is void, if, among other things, it was rendered in a manner 

inconsistent with due process of law.  
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27. “It is axiomatic that ‘a fair trial in a fair tribunal is a basic requirement 

of due process.’” Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 876 (2009) 

(quoting In re Murchison, 349 U.S. 133, 136 (1955)).  

28. Due process guarantees “an absence of actual bias” on the part of a 

judge. Williams v. Pennsylvania, 136 S. Ct. 1899, 1905 (2016). But bias “is easy to 

attribute to others and difficult to discern in oneself.” Id. To establish “an enforceable 

and workable framework,” therefore, the U.S. Supreme Court applies “an objective 

standard” that “avoids having to determine whether actual bias is present.” Id.  

29. Courts must ask “not whether a judge harbors an actual, subjective bias, 

but instead whether, as an objective matter, ‘the average judge in his position is 

‘likely’ to be neutral, or whether there is an unconstitutional ‘potential for bias.’” Id. 

(quoting Caperton, 556 U.S. at 881).  

30. Here, the risk of bias was simply “‘too high to be constitutionally 

tolerable.’” Williams, 136 S. Ct. at 1903 (quoting Caperton, 556 U.S. at 872). A 

reasonable observer would conclude that there is a serious potential for bias when 

the attorney representing a party is also representing the trial judge in another matter.  

31. First, as in Caperton, the judge may feel a “debt of gratitude” to the 

attorney even if the judge believes he can remain impartial. 556 U.S. at 882.  
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32. Second, that the attorney is representing the judge suggests that the 

judge has a favorable view of that attorney’s character and legal skills, which may 

cause the judge to be particularly deferential to the lawyer’s arguments.  

33. Third, when an attorney is representing a judge, the two likely will 

engage in ongoing, private conversations about the status of the judge’s case. It 

would be reasonable for an opposing party to be concerned that these 

communications may touch on that party’s case before the judge. At a minimum, a 

reasonable observer could conclude that there was a special relationship between the 

judge and his or her attorney that will cause the judge to be predisposed to rule in 

the attorney’s favor. 

34. State judicial ethics rules confirm the serious due process concerns this 

special relationship creates. Bar associations and ethics committees uniformly 

require a judge to recuse when his or her attorney appears before the judge in another 

matter.  

35. Similarly, numerous courts — including this one — have held that a 

judge is disqualified from serving in a case where a party’s attorney is representing 

the judge in another matter.  

36. The ethical rules requiring recusal when a judge’s attorney appears 

before the judge are broad and uncompromising.  
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37. Recusal is required even if the attorney is representing the judge in a 

matter pertaining to the judge’s official position or conduct.  

38. Recusal is required even if the judge is not paying for the legal services 

and had no role in selecting the counsel.  

39. And recusal is required even if there is no evidence that the judge is 

actually biased.  

40. Because Mr. Bouchard was representing Vice Chancellor Parsons in 

the DelCOG Litigation, Vice Chancellor Parsons had an obligation to recuse from 

the Meso Litigation—period.  

41. At that point, another judge (i.e., a judge not being represented by Mr. 

Bouchard) could have been designated to preside over the case—even one from 

outside the Court of Chancery, if necessary.  

42. Instead, Vice Chancellor Parsons did not disclose the conflict and 

continued to preside over the Meso Litigation. That was a due-process violation that 

renders the judgment in that case void.  

43. Meso is therefore entitled to relief from the judgment.  

II. Alternatively, the Judgment in the Meso Litigation Should Be Set Aside 

In the Interests of Justice.  

44. The Court also has power to grant relief from final judgments when 

appropriate to accomplish justice.  
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45. A court deciding whether to grant relief when a judge has failed to 

recuse must “consider the risk of injustice to the parties in the particular case, the 

risk that the denial of relief will produce injustice in other cases, and the risk of 

undermining the public's confidence in the judicial process.” Liljeberg v. Health 

Servs Acquisition Corp., 486 U.S. 847, 864 (1988).  

46. The Court is not required to find that the trial judge was influenced by 

bias, only that his conduct created the unacceptable risk that a reasonable observer 

would so conclude. Meso clearly meets that standard here.  

47. First, if the judgment stands, there is a risk of injustice to Meso in this 

case. Mr. Bouchard was representing Vice Chancellor Parsons while also appearing 

before him for more than two years.  

48. During that time period, Vice Chancellor Parsons dismissed one of 

Meso’s claims on summary judgment and held a five-day bench trial and post-trial 

hearing in which he ultimately ruled for Roche. Vice Chancellor Parsons’ extensive 

personal involvement in the outcome of this case thus is an important factor 

indicating that there is a high risk of injustice to Meso. For a small company 

litigating claims worth hundreds of millions of dollars, the risk of injustice here was 

unacceptable. 

49. Second, refusing to grant relief to Meso risk[s] undermining the 

public’s confidence in the judicial process.  Mr. Bouchard’s representation of Vice 
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Chancellor Parsons created a conflict of interest that Vice Chancellor Parsons was 

obligated to address. But, by his silence, Vice Chancellor Parsons deprived Meso of 

a basis for making a timely motion for a new trial and also deprived it of an issue on 

direct appeal.  

50. Setting aside the judgment would likely prevent a substantive injustice 

in some future case by encouraging a judge or litigant to more carefully examine 

possible grounds for disqualification and to promptly disclose them when 

discovered. 

51. Indeed, the need to ensure public confidence in the judicial process is 

especially strong here because Mr. Bouchard became Chancellor while Vice 

Chancellor Parsons was preparing his decision.  

52. Meso is entitled to relief from the judgment. 

WHEREFORE, for the foregoing reasons, Meso respectfully requests that the 

Court:  

(i) enter an order reopening the case in Meso Scale Diagnostics, LLC v. 

Roche Diagnostics GMBH, No. 5589-VCP, vacating the judgment in that case, and 

setting the action for trial;  

(ii) award Meso its costs, including reasonable attorneys’ fees; and 

(iii)  grant such other and further relief that the Court deems equitable, just, 

and appropriate. 
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Dated: February 27, 2019 

 

 

 

  

 /s/ David L. Finger 

  

 

David L. Finger (DE Bar ID #2556) 

Finger & Slanina, LLC 

One Commerce Center 

1201 N. Orange St., 7th fl. 

Wilmington, DE  19801 

(302) 573-2525 

dfinger@delawgroup.com 

 

William S. Consovoy 

J. Michael Connolly 

CONSOVOY MCCARTHY PARK PLLC 

3033 Wilson Boulevard, Suite 700 

Arlington, Virginia 22201 

703.243.9423 

will@consovoymccarthy.com 

mike@consovoymccarthy.com  

 

Patrick Strawbridge  

CONSOVOY MCCARTHY PARK PLLC 

Ten Post Office Square 

8th Floor South PMB #706 

Boston, MA 02109 

617.227.0548 

patrick@consovoymccarthy.com  

 

 

  

 

 

 

 

 

 


