
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

 
 
           ) 
LORI A. HUBERS         ) 
           ) No. 1:16-cv-10041 
   Plaintiff,       ) 
           ) 
  v.         ) Honorable John Z. Lee 
           ) 
GANNETT CO., INC. and GANNETT      )  
SATELLITE INFORMATION           ) Honorable Jeffrey T. Gilbert 
NETWORK, LLC.                    ) 
   Defendants.       )  
 
 

PLAINTIFF’S MEMORANDUM IN  
OPPOSITION TO SUMMARY JUDGMENT 

 
 Plaintiff, Lori A. Hubers, submits this Memorandum in opposition to the motion of 

defendants, Gannett Co., and Gannett Satellite Information Network, LLC.1 In further opposition 

to summary judgment plaintiff concurrently files her Response to defendants’ LR 56.1 Statement 

(“PRSF”), her own Statement of Additional Facts (“PSAF”) and the Declarations of Lori A. 

Hubers and Carlyn Morris. 

Introduction and Background 

 Plaintiff has filed five claims against her former employer, USA Today. Defendants 

concede for purposes of their Motion that plaintiff and her male comparator, Joseph Martin, had 

the same job. (ECF 87, p. 9, fn. 1.)  They were both Account Directors in the Chicago office of 

USA Today and both reported to the same manager, John Marquardt.  Marquardt admitted that 
                                                             
1 Plaintiff named Gannett Satellite Information Network, LLC  (hereafter “GSIN”) as a 
defendant only because Gannett Co. identified GSIN as plaintiff’s former employer in 
responding to plaintiff’s EEOC Charge of Discrimination. Plaintiff had never heard of GSIN and 
defendants have produced no documentary evidence that GSIN is not a judgment-proof shell 
created for tax purposes. Without conceding that GSIN is a proper party, plaintiff will refer 
herein to defendants collectively as “USA Today” or “defendants.” 
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their duties and responsibilities were the same. PSAF at ¶ 12.  The disparity in their annual base 

salaries was stark:  plaintiff’s highest level was $137,000 a time when defendants were paying 

Martin $200,000 as base salary. PSAF ¶ 15 Defendant’s discriminatory approach to 

compensation was exacerbated by their imbalanced assignment of accounts (PSAF ¶ 24, 30 and 

33) and by Marquardt’s comparatively unfavorable treatment of plaintiff with respect to a variety 

of working conditions. PSAF ¶ 16-19.  

 The compensation disparity is the basis for plaintiff’s claims in Counts I and II under the 

Federal Equal Pay Act, 29 U.S.C. §206(d) and the Illinois equivalent statute (820 ILCS § 112/1 

et seq.). Counts III and IV allege sex discrimination under Title VII and the Illinois Human 

Rights Act (“IHRA”) based upon the totality of defendants’ unequal treatment of plaintiff.  

Count V alleges a supplemental claim under the Illinois Wage Payment and Collection Act (820 

ILCS §115) because defendants shortchanged plaintiff when they paid her final sales 

commission after she had voluntarily resigned from USA Today. 

 To the extent that there are undisputed material facts in this case, they favor plaintiff.  

Defendants have attempted to manufacture undisputed facts, but they are not material. To the 

extent defendants rely upon supposed admissions by plaintiff at her deposition, the testimony 

was given at a time when defendants were stubbornly withholding important documents. After 

belated production, plaintiff’s recollection has been refreshed, on many points as set forth in her 

Declaration.  And, of course, disputed facts preclude summary judgment under FRCP 56. 

 The law and the facts require that summary judgment be denied on each of plaintiff’s 

claims. 
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ARGUMENT 

 A.  Summary Judgment Standard 

 “In reviewing a motion for summary judgment, the Court gives the nonmoving party "the 

benefit of conflicts in the evidence and reasonable inferences that could be drawn from it." 

Grochocinski v. Mayer Brown Rowe & Maw, LLP, 719 F.3d 785, 794 (7th Cir. 2013). Armour v. 

Homer Tree Servs., No. 15 C 10305, 2017 U.S. Dist. LEXIS 175476, at *13 (N.D. Ill. Oct. 24, 

2017) “Summary judgment is an extreme remedy and one which is not to be entered unless the 

movant has established his right to a judgment with such clarity as to leave no room for 

controversy and that the other party is not entitled to recover under any discernible 

circumstances. Taylor v. United States, 590 F.2d 263, 265 (8th Cir. 1979)  

B. Plaintiff Has Established Prima Facie Equal Pay Violations and  
Defendants Have Not Met Their Burden to Establish  

Their Alleged Affirmative Defense to Plaintiff’s Equal Pay Claims 
 

 Not surprisingly, defendants do not contest that plaintiff and Joseph Martin, her male 

comparator, had the same job.  Their common manager admitted this, first to the EEOC, and then 

at his deposition.  PSAF at ¶ 12. Nor is there any dispute that Martin was paid a much higher 

base salary.  PSA at ¶ 15. These facts establish plaintiff’s prima facie case of violations of state 

and federal equal pay statutes. 

 An employee's only burden under the Equal Pay Act is to show a difference in pay for 

"equal work on jobs the performance of which requires equal skill, effort, and responsibility, and 

which are performed under similar working conditions" (§206(d)(1)). An employer asserting that 

the difference is the result of a "factor other than sex" must present this contention as an 

affirmative defense—and the proponent of an affirmative defense has the burdens of both 

production and persuasion. King v. Acosta Sales & Mktg., 678 F.3d 470, 474 (7th Cir. 2012). See 
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also Heise v. Canon Sols. Am., Inc., No. 16 C 8284, 2018 U.S. Dist. LEXIS 122320 (N.D. Ill. July 

23, 2018) (denying summary judgment on Equal Pay Act claim).  

  This Motion accordingly turns on whether defendants can meet their burden to prove 

their affirmative defense that the pay disparity was caused by a “factor other than sex.”  They 

cannot. In their Brief (ECF 87)) defendants limit their argument in support of their affirmative 

defense to a single theory.  They rely exclusively2 on the fact that a different Gannett entity, the 

Sports Media Group, had paid Martin a base salary of $190,000 before that group was disbanded.    

 Defendants assert that this base salary, which exceeded plaintiff’s base salary at the time 

of Martin’s transfer into the same department by $63,000 per year (PSAF at ¶ 15) was 

maintained so that Martin would not quit. Fair enough. But this situation does not sustain 

defendants’ burden of proof, because they offer no evidence whatever to support their implicit 

decision not to increase plaintiff’s base salary to match Martin’s once they began working in the 

same job. This violated the Equal Pay Act. 

 Congress clearly intended that employers equalize unequal wages of male and female 

employees by increasing the pay of the lower paid employee, because it included this proviso in 

the Equal Pay Act.: 

  Provided, That an employer who is paying a wage rate  
  differential in violation of this subsection shall not, in order 
   to comply with the provisions of this subsection, reduce the 
   wage rate of any employee. 29 USCS § 206 3 

 
                                                             
2 
 This is not surprising either.  They offer no evidence that Martin was a more successful sales 
person, that he had more experience or more education, or that he was in any way more qualified 
than plaintiff to sell advertising for USA Today. He was not PSAF  ¶ 30. 

3The Illinois statute similarly provides that “ An employer who is paying wages in violation of this Act 
may not . . . reduce the wages of any other employee.” 820 ILCS §12/10. 
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 Logically, if an employer must pay equal wages, and is prohibited from decreasing those 

of any employee, it is expected–indeed required-- that employers will increase the wages of the 

employee who is underpaid. Defendants’ utter failure to even attempt to explain why they did not 

increase plaintiff’s base pay to match Martin’s necessarily defeats their affirmative defense on 

the Equal Pay claims, where they have the burden of proof. 

 The cases upon which defendants rely do not advance their affirmative defense in this 

instance.  They rely heavily on Lauderdale v. Illinois Department of Human Services, 876 F. 3d 

904 97th Cir. 2017).  But Lauderdale is immediately distinguishable because the governmental 

employer there was constrained by the Illinois Administrative Code and could not increase the 

plaintiff’s salary to match that of her male predecessor for that reason. The State of Illinois was 

also constrained by budget concerns.    

  In Wernsing v. Dept. of Human Services, 427 F.3d 466 (7th Cir. 2005), unlike this case, 

the plaintiff and her male comparator started the same State jobs at the same time at different 

wage rates determined under the governmental employer’s formula which utilized applicants’ 

prior rates of pay.  The plaintiff argued that using prior wages is inherently discriminatory 

because of historical patterns of wage discrimination.  The court rejected her argument because it 

was based upon assumption rather than evidence. 4  

 Defendants also rely on Golla v. Office of the Chief Judge, 875 F.3d 404 (7th Cir. 2017) 

                                                             
4 Perhaps Ms. Wernsing was ahead of her time.  The City of Chicago recently stopped inquiring 
into past salaries at job interviews. http://www.chicagotribune.com/business/ct-biz-mayor-bans-
salary-history-questions-0412-story.html; (April 11, 2018); Also, on August 7. 2018, the Illinois 
General Assembly sent to the Governor an amendment to the Illinois Equal Pay Act which, if 
enacted, will prohibit  requesting or requiring as a condition of being interviewed or as a 
condition of continuing to be considered for an offer of employment that an applicant disclose 
prior wages or salary.as well as other practices which could perpetuate low salaries based on past 
discrimination.ww.ilga.gov/legislation/BillStatus.asp?DocNum=4163&GAID=14&DocTypeID=
HB&SessionID=91&GA=100.   
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in which the plaintiff challenged disparate compensation, but did not bring a claim under the 

Equal Pay Act., so its analysis is inapplicable. And Serratore v. Harrah's Operating Co., No. 05 

C 3524, 2007 U.S. Dist. LEXIS 34150 (N.D. Ill. Jan. 19, 2007) does not support the use of prior 

salaries, standing alone, as justification for unequal wages.  There were multiple factors “other 

than sex,” in that case. The undisputed evidence is that the reasons Harrah's paid Butler and 

Elizondo more than Serratore for the same job are that the women had more experience, had 

made more money at their previous jobs and had asked for more money in their negotiations. 

These are "factors other than sex" within the meaning of the Equal Pay Act. 

 In a powerful opinion, the Ninth Circuit recently held that prior wages do not  

constitute a “factor other than sex,” within the meaning of the Equal Pay Act’s catchall 

 exception.  Rizo v. Yovino, 887 F.3d 453 (Ninth Cir. En Banc, April 9, 2018).   

 Against this background, defendants incorrectly attempt to impose a burden on plaintiff to 

“show the pay differential was based on sex..” (ECF 89 at p. 9). This proposed analysis would 

reverse the parties’ respective burdens.  Plaintiff is not required to show intention or motivation, as 

the Supreme Court explained [T]he EPA and Title VII are not the same. In particular, the EPA does 

not require the filing of a charge with the EEOC or proof of intentional discrimination. Ledbetter v. 

Goodyear Tire & Rubber Co., 550 U.S. 618, 640, 127 S. Ct. 2162, 2176 (2007). The burden of proof 

on the Equal Pay Act affirmative defense remains on defendants.  Plaintiff need not show anything 

relating to the motivation for their illegal pay practices.

 Summary judgment on Counts I and II should be denied. 
 
 

C.  Disputed Facts Preclude Judgment in Defendants’ Favor  
on Plaintiff’s Sex Discrimination Claims 

 

 Plaintiff’s receipt of far lower compensation than the male account director in the same 
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office also supports claims for sex discrimination under State and Federal law.  Plaintiff further 

alleges other ways in which she experienced discriminatory treatment.  Unlike Martin, she was 

placed in a cubicle where the noise level was “tough,” she knew from her co-workers that 

Marquardt, the manager who supervised both Martin and her, complained on the occasions when 

she worked from home, but permitted Martin to do it regularly, without complaint.  She knew 

that she logged her days off into a system which tracked vacation credit while Martin did not.  

Similarly with the Salesforce lead tracking system, the expectations were completely different. 

(PSAF at ¶ 16 and 17). 

 The fact that plaintiff was saddled with the Starbucks account meant that she had reduced 

time to work on her more potentially lucrative accounts, while Martin had no barter accounts, 

could work from home, could close his office door and was apparently excused from 

administrative tasks which plaintiff had been instructed to complete on a regular basis. 

Defendants’ attempt to trivialize these differences in treatment, at most, would leave factual 

issues to be resolved by the jury. 

D. Plaintiff Exhausted Administrative Remedies. 

 There is no dispute that plaintiff filed an EEOC Charge of Discrimination and obtained a 

Right to Sue Letter from the EEOC before filing her Complaint. The Charge was cross-filed with 

the Illinois Department of Human Rights.   

 Defendants contend that there was a separate exhaustion requirement for plaintiff’s State 

law claims under the Illinois Human Rights Act, (Count IV), notwithstanding that Illinois courts 

have adopted the same analytical framework used by Federal courts in Title VII cases.   

Zaderaka v. Ill. Human Rights Com., 131 Ill. 2d 172, 137 Ill. Dec. 31, 545 N.E.2d 684 (1989) 
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while available remedies differ somewhat, there is no substantive difference between plaintiff’s 

Title Vii claim in Count III and her IHRA claim in Count IV.  The scope of the EEOC Charge is 

necessarily sufficient to encompass the nearly identical State law claim. [C]ourts are directed to 

review the scope of an EEOC charge liberally, and certain claims not made in an EEOC charge 

can nevertheless be brought "if they are like or reasonably related to the allegations of the 

[EEOC] charge and growing out of such allegations.” Milbrandt v. Brown, No. 15 C 7050, 2016 

U.S. Dist. LEXIS 79648, at *6 (N.D. Ill. June 20, 2016).

 The cases defendants cite involved situations where there was a need for a separate 

investigation and exhaustion requirement for an IHRA claim.  In Rabe v. United Air Lines, the 

plaintiff had filed separate charges with the EEOC and the IDHR.  The filings were three months 

apart and encompassed different types of claims.  The plaintiff sued in Federal court while her 

request for review of IDHR’s initial determination was pending.  Obviously she had an 

unexhausted administrative claim which was not encompassed by her EEOC Right to Sue Letter. 

In Egan v. Huntington Cooper Moody Maguire, Inc., the plaintiff sued an individual on an 

employment discrimination theory, something not permitted under Title VII, but available under 

the IHRA.  Under those circumstances a Right to Sue letter from the EEOC was clearly 

insufficient.  In Nickerson v. US Airways, Inc., No. 15 C 2970, 2016 U.S. Dist. LEXIS 85862 

(N.D. Ill. July 1, 2016), the plaintiff had charged only race discrimination and retaliation with the 

EEOC.  She received a right to sue letter but included additional claims in her federal court 

complaint.  Only after she filed the lawsuit did she file anything with IDHR.  Her IHRA claims 

were dismissed without prejudice.   
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        Hankins v. Best Buy Co., No. 10 CV 4508, 2011 U.S. Dist. LEXIS 139037 (N.D. Ill. Dec. 2, 

2011) was decided under an earlier version of the IHRA, which is no longer in effect.   

Finally, Copeling v. Ill. State Toll Highway Auth., No. 12 C 10316, 2014 U.S. Dist. LEXIS 16874 

(N.D. Ill. Feb. 11, 2014) does not mention whether the plaintiff filed an EEOC charge or whether 

her IHRA claims could be brought within it.  5 

 Defendants’ authorities do not support summary judgment on a failure to exhaust theory 

where the State and Federal claims are virtually identical.  A requirement that a civil rights 

plaintiff obtain two separate rights to sue letters from two distinct agencies would be unworkable 

and could cause a proliferation of litigation.  Once the EEOC issues a right to sue letter, the clock 

starts to run on the ninety-day period for filing a Complaint.  The likelihood that IDHR would 

complete its investigation and issue a right to sue letter within that time period is minimal.  There 

is no substantive benefit to be gained from duplication.                                                     

E.  Defendants Shortchanged Plaintiff on Her Final  
Commission and Attempted to Conceal the Evidence 

 

 The crux of defendants’ argument for summary judgment on Count V is that “plaintiff. . 

has never been able to identify any evidence indicating that net revenue numbers credited to her 

were inaccurate.” (ECF 89 at p. 14.).  

 The facts supporting plaintiff’s wage claim, however, are abundant.  See PSAF at ¶ 37. 

                                                             
5Notably, the court in Copeling explained that any dismissal of an IHRA claim for failure to 
exhaust administrative remedies should be without prejudice.  Plaintiff accordingly requests that, 
in the event this Court accepts defendants’ theory on exhaustion, it should dismiss Count IV 
without prejudice rather than entering summary judgment. 
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Plaintiff was unable to provide these facts at her deposition because defendants withheld 

requested documents on this issue for several months.    See ECF 40 (Plaintiff’s s Motion to 

Compel production, inter alia, of Salesforce information which permitted plaintiff ultimately to 

provide an explanation of the shortfall in her commission.)  See also ECF 51 (Magistrate Judge 

Gilbert’s docket entry expressing displeasure with defendants’ discovery delay.) Ultimately, the 

Salesforce dashboard, as plaintiff saw upon leaving defendants employment was correct and she 

should have been paid at the 80% plus % threshold not 68%. 

      Conclusion 

 The law and the evidence are more than adequate to preclude summary judgment on each 

of plaintiff’s claims.  Defendants’ Motion should be denied in its entirety and the matter set for 

jury trial. 

        Respectfully submitted, 
 
       
        /S/ Kathryn E. Korn 
 
Kathryn E. Korn 
Attorney at Law 
8501 W. Higgins, Ste 440 
Chicago, IL 60631 
(773) 444-0041 
kathrynkorn@aol.com 
 

Frederick E. Roth  
Roth Law Firm 
33 N. Dearborn St., Suite 2350 
Chicago, Il 60602 
(630) 778-1100 
fred@rlfirm.com 
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