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INTRODUCTION 

Plaintiffs’ suit is an unprecedented attempt to hold a regulator liable for failing to prevent 

alleged market manipulation that might have been perpetrated by unidentified persons on 

unspecified occasions, leading to unspecified losses by unspecified market participants.  Plaintiffs’ 

complaint relies largely on an academic paper—authored by a person who admits that he “may 

stand to profit from litigation related to the subject matter of this article”—that examines only 

averaged-out aggregate data across scores of derivatives settlements to suggest that the settlement 

process may be susceptible to manipulation.  Plaintiffs, however, do not allege that in the years 

since the article surfaced they have found any witnesses who state actual wrongdoing occurred, 

and do not allege how this purported manipulation transpired beyond positing hypothetical 

strategies that might have been used.  Nevertheless, based on their speculation that manipulation 

might have occurred at some point in the last fourteen years, Plaintiffs have sued an unspecified 

number of anonymous market participants, as well as a regulator, Cboe.1  Plaintiffs allege that 

Cboe did not adequately design and surveil its markets to protect Plaintiffs against unspecified 

manipulation of those markets by third parties.   

 Federal law does not permit Plaintiffs’ suit.  Plaintiffs attempt to wedge their allegations 

against Cboe into the framework of the federal rule designed to prevent securities fraud by market 

participants: Rule 10b-5.  That attempt is unsuccessful for many reasons.  For one, Plaintiffs’ claim 

is barred by an exchange’s absolute immunity from private liability for alleged inadequacies in the 

exchange’s oversight of its markets.  Instead of authorizing private damages suits like this one, 

Congress opted for a self-regulatory model that affords entities like Cboe wide discretion in setting 

                                                 
1 More precisely, Plaintiffs have sued two exchanges, Cboe Exchange, Inc. (“Cboe Options”), which 
regulates options trading, and Cboe Futures Exchange, LLC (“Cboe Futures”), which regulates futures 
trading.  Plaintiffs have also sued those entities’ holding company, Cboe Global Markets, Inc. (“Cboe 
Global”).  Collectively, these entities are referred to as “Cboe.”  
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2 

up their markets and crafting and enforcing their own rules—leaving it to federal regulators, not 

private plaintiffs, to oversee an exchange’s performance of its regulatory responsibilities.  

Moreover, Plaintiffs’ claim arises from alleged Cboe actions in designing and monitoring a 

settlement process that was implemented with the SEC’s specific approval under the Securities 

Exchange Act’s prescribed process for reviewing exchange actions.  See 15 U.S.C. § 78s(b).  

Plaintiffs are therefore precluded from seeking to hold Cboe liable for those actions under the 

Securities Exchange Act’s general anti-fraud provision. 

 Beyond these threshold defects, Plaintiffs have not adequately pleaded Rule 10b-5’s 

elements.  First, Plaintiffs have not adequately alleged any actionable misrepresentations or 

omissions.  The sole alleged misrepresentations are generic statements that cannot support a 

securities fraud claim, and Plaintiffs do not even attempt to identify with particularity any 

misleading omissions, as required by the Private Securities Litigation Reform Act (“PSLRA”).  

Plaintiffs try to deflect from their pleading failure by alleging a fraudulent “scheme,” but a plaintiff 

cannot avoid the PSLRA’s pleading requirements by repackaging a defective allegation as a 

“scheme” claim.  Plaintiffs also fail to allege the “strong inference” of scienter required by the 

PSLRA: the far stronger inference is that Cboe, in good faith, failed to detect any manipulation (if 

it even occurred).  Finally, Plaintiffs’ allegations regarding reliance and causation fall short, at core 

because Plaintiffs rely on inapposite legal theories established for the classic Rule 10b-5 case—

where a company’s lies affect its stock price.  Those theories do not map onto Plaintiffs’ 

unprecedented effort to hold a regulator responsible for market manipulation by third parties. 

 Plaintiffs’ claims under the Commodities Exchange Act (“CEA”) similarly lack merit.  

Unlike the federal securities laws, the CEA includes a private cause of action against self-

regulatory organizations (“SROs”) like Cboe that fail to enforce their rules.   However, recognizing 

Case: 1:18-cv-04171 Document #: 185 Filed: 11/19/18 Page 13 of 72 PageID #:3624



3 

that SROs must have leeway to exercise their regulatory responsibilities, Congress circumscribed 

that cause of action to apply only to a narrow class of egregious cases:  To maintain a CEA claim 

under the CEA, a plaintiff must identify a specific instance in which an SRO failed to enforce a 

rule, must plead that this failure was based on an ulterior bad-faith motive, and must show harm 

from that failure to enforce.  Plaintiffs meet none of these requirements. Instead, they allege 

generally that Cboe Futures’ enforcement program over a span of fourteen years was deficient—

without identifying the particular transactions that purportedly were affected—based on vague 

assertions of Cboe’s generalized goal of earning profit.  Federal law does not allow such a claim. 

 Plaintiffs’ state-law negligence claim similarly lacks merit.  That claim is preempted:  This 

is a case about securities and futures trading governed by federal law.  Further, like Plaintiffs’ Rule 

10b-5 claim, Plaintiffs’ state-law claim is barred by absolute immunity.  Plaintiffs also have not 

alleged the elements of a state-law negligence claim, such as a duty or noneconomic loss.   

 Finally, all of Cboe’s arguments, to this point, have assumed that Plaintiffs have pleaded a 

claim of market manipulation against third parties.  But they have not.  Plaintiffs have not alleged 

any specific acts of manipulation.  Instead, they have alleged that certain aggregate statistical 

evidence suggests that manipulation might have occurred on unspecified occasions over a long 

period.  Their claims are brought against “John Doe” defendants not because Plaintiffs lack only 

the identity of specific market participants, but because they do not even know what particular 

settlements were purportedly manipulated, how they were allegedly manipulated by particular 

market activity, or who the alleged victims might be.  Plaintiffs cannot bring a lawsuit based on 

such generalized speculation. 

BACKGROUND 

This case concerns financial derivatives on the Cboe Volatility Index (“VIX”).  The VIX 
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Index is designed to provide a gauge of expected market volatility or change.  It measures the 

expected volatility of the S&P 500 (“SPX”)—an index of the market value of 500 large 

companies—over the next 30 calendar days.  Compl. ¶¶ 42, 47.   

Understanding the VIX Index requires an explanation of two types of financial derivatives: 

options and futures.  An options holder pays a premium to purchase the option and, in exchange, 

obtains the right, but not the obligation, to buy (in the case of call options) or to sell (in the case of 

put options) an underlying interest at a pre-determined price (the “strike price”) upon the expiration 

of the option.  Compl. ¶ 35.  When options are cash-settled, a successful option holder receives a 

cash payment calculated as the difference between the strike price and the value of the underlying 

interest at the time of expiration, known as the “settlement value.”  Compl. ¶ 37.  For instance, a 

call option with a $50 strike price gives the holder the right to purchase the underlying interest for 

$50 dollars.  If the value of the interest were $40 at expiration, the holder would not exercise the 

option; if it were $60, and the option is cash-settled, the holder would receive a $10 payment.   

A futures contract involves the promise to pay a predetermined price for the underlying 

interest on a date when the futures contract expires.  Compl. ¶ 40.  When futures are cash-settled, 

the holder receives the settlement value of the futures at the expiration date.  Id.  Thus, a futures 

contract on an underlying interest priced at $50 requires the holder to purchase that interest for 

$50.  For cash-settled futures, if the settlement value is $40, the holder will make a $10 payment 

at final settlement; if it is $60, the holder will receive a $10 payment. 

 The VIX Index is calculated based on a formula that uses the prices of certain options on 

the S&P 500 index (“SPX options”).  Compl. ¶ 48.  The VIX calculation uses the prices of “out-

of-the-money” SPX options—i.e., SPX options where the holder would not be entitled to a cash 

payment if the option were exercised then, because the strike price exceeds the current SPX value 
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(in the case of a call) or is less than the current SPX value (in the case of a put).  Compl. ¶ 38.   

In addition to buying SPX options, traders can buy options and futures on the VIX Index.  

VIX options and VIX futures are cash-settled to the final VIX settlement value at expiration.  

Compl. ¶ 55.  For example, if a person has a VIX option with a $50 strike price, and the VIX 

settlement value at expiration for that option is $60, that person would receive $10. 

Settling VIX options and futures requires calculating the VIX settlement value on the 

expiration date for those instruments.  The final VIX settlement value is determined through a 

special opening quotation (“SOQ”) of the VIX Index on that date.  Compl. ¶ 55.  The SOQ is 

calculated from the opening prices of certain SPX options generated during the opening auction 

on that expiration date.  Compl. ¶¶ 55-56.   

  Three Cboe entities are named in the complaint.  Cboe Options is an exchange and SRO 

that provides a market for parties to trade options on both the S&P 500 Index and the VIX Index, 

among other securities and securities indices.  Compl. ¶ 2.  Cboe Options is regulated by the 

Securities and Exchange Commission (“SEC”), which has jurisdiction over securities options 

trading.  Compl. ¶¶ 141, 161.  Cboe Futures is an exchange that provides a market for parties to 

trade futures contracts on the VIX index, among other instruments.  Cboe Futures is a type of SRO 

known as a “designated contract market,” 7 U.S.C. § 7.  It is regulated by the Commodities Futures 

Trading Commission (“CFTC”), which has jurisdiction over futures trading.  Compl. ¶¶ 141, 233.  

Finally, Cboe Global is the holding company of Cboe Options and Cboe Futures. 

Plaintiffs allege that “John Does” manipulated the SOQ so as to affect the settlement value 

of VIX options and futures.  Plaintiffs allege no facts showing direct evidence of manipulation; 

rather, they point to various purported anomalies in the SOQ as circumstantial evidence of 

manipulation.  The plaintiff class is defined so broadly that it includes any individual who traded 
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in any VIX derivative or any SPX option since 2004.  Compl. ¶ 214.  In addition to bringing claims 

against the John Does, Plaintiffs have sued the three Cboe entities.  Plaintiffs do not allege that 

any Cboe entity ever manipulated anything.  Rather, they allege only that the way that those entities 

designed the auction used to generate the SOQ made it susceptible to manipulation, and that those 

entities failed to bring disciplinary actions that might have stopped the alleged manipulation.   

LEGAL STANDARD 

To survive a motion to dismiss under Rule 12(b)(6), a plaintiff’s complaint must at least 

contain “enough facts to state a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007).  This standard requires “more than a sheer possibility that a 

defendant has acted unlawfully.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Although these 

standards impose a universal floor for adequate pleading, the bar for several of Plaintiffs’ key 

allegations in this case is set significantly higher, as discussed in detail below.   

At the motion to dismiss stage, the Court may consider not only the complaint itself, but 

also “documents incorporated into the complaint by reference, and matters of which a court may 

take judicial notice.”  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007).  The 

latter category includes all facts that are “capable of accurate and ready determination through 

sources whose accuracy cannot be questioned.”  Ennenga v. Starns, 677 F.3d 766, 773-74 (7th Cir. 

2012).  “[Ex]ecutive and agency determinations are subject to judicial notice.”  Fornalik v. 

Perryman, 223 F.3d 523, 529 (7th Cir. 2000); see, e.g., Credit Suisse Sec. (USA) LLC v. Billing, 

551 U.S. 264, 277 (2007) (considering SEC regulatory actions in evaluating motion to dismiss). 

ARGUMENT 

I. Plaintiffs’ Claim Based On Rule 10b-5 Should Be Dismissed. 

Plaintiffs allege that the Cboe defendants defrauded them, in violation of the Securities 
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Exchange Act and Rule 10b-5, 17 C.F.R. § 240.10b-5, by (1) allowing trading in SPX options used 

to settle VIX derivatives pursuant to a “fatally flawed process” that is susceptible to manipulation, 

and (2) touting the merits of these derivatives without disclosing that alleged susceptibility to 

manipulation.  See, e.g., Compl. ¶¶ 7, 225-230.  As a threshold matter, Plaintiffs’ securities fraud 

claim should be dismissed with respect to Cboe Futures and Cboe Global.  Cboe Futures is a 

registered futures exchange that regulates trading of VIX futures, which are not “securities.”  See 

15 U.S.C. § 78c(a)(10).  There is no allegation in the complaint that Cboe Futures took any 

fraudulent act “in connection with the purchase or sale of any security.”  15 U.S.C. § 78j(b).  

Similarly, Cboe Global is a holding company, and there is no allegation that it engaged in any 

fraudulent conduct at all, much less in connection with a transaction in a security. 

Plaintiffs’ Rule 10b-5 claim against Cboe Options should be dismissed as well.  As 

explained below, this claim is barred by immunity and preclusion.  Further, Plaintiffs have failed 

to plausibly allege the elements of a Rule 10b-5 claim. 

A. Plaintiffs’ Claim Is Barred By Regulatory Immunity. 

1. Cboe Options Is Immune From Suit For Acts And Omissions Relating To 
The Functioning Of The Regulatory System. 

Cboe Options, the exchange on which SPX options and VIX options are traded, is a 

registered “national securities exchange” under the Securities Exchange Act.  15 U.S.C. § 78f(a).  

This registration rests on the SEC’s determination that the exchange and its rules satisfy several 

criteria, including that the exchange’s rules are adequately “designed to prevent fraudulent and 

manipulative acts and practices.”  15 U.S.C. § 78f(b)(5).  Cboe Options is a “self-regulatory 

organization” (“SRO”).  15 U.S.C. § 78c(a)(26).  This means that Cboe Options must “comply 

with the provisions of [the Securities Exchange Act], the rules and regulations thereunder, and its 

own rules,” and that it must “enforce compliance” by its members as appropriate.  15 U.S.C. 
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§ 78s(g)(1).  Cboe Options’ status as an SRO also means that it must submit all proposed changes 

to its rules for review by the SEC, which in turn is empowered to take action (after public 

comment) according to whether each proposal is “consistent with the requirements of [the Act],”  

15 U.S.C. § 78s(b)(1), (b)(2)(C)(i).  Thus, an SRO such as Cboe Options is “subject to extensive, 

ongoing oversight and control by the SEC,” both in its provision of an exchange market and in its 

exercise of regulatory authority over that market.  Swirsky v. Nat’l Ass’n of Sec. Dealers, 124 F.3d 

59, 62 (1st Cir. 1997); 15 U.S.C. § 78s(b), (h).  And the SEC has broad authority to sanction an 

SRO for failing to meet any of its statutory obligations.  15 U.S.C. § 78s(h)(1); see, e.g., Compl. 

¶¶ 159-164 (describing an SEC administrative proceeding against Cboe Options for inadequate 

enforcement of certain rules); see also Swirsky, 124 F.3d at 62. 

Cboe Options’ responsibilities under the Act and its being subject to SEC supervision have 

an important corollary:  It is “immune ‘from suit for conduct falling within the scope of the SRO’s 

regulatory and general oversight functions.’”  Huntley v. Chi. Bd. of Options Exch., 161 F. Supp. 

3d 612, 616 (N.D. Ill. 2015) (quoting D’Alessio v. N.Y. Stock Exch., Inc., 258 F.3d 93, 105 (2d Cir. 

2001)).  Immune functions are those that are conducted “in connection with [SROs’] discharge of 

their regulatory responsibilities” and include, for example, making rule changes that touch on 

market regulation; initiating or forgoing disciplinary proceedings; and permitting or suspending 

trading in a given security.  See, e.g., Standard Inv. Chartered, Inc. v. Nat’l Ass’n of Sec. Dealers, 

Inc., 637 F.3d 112, 116–17 (2d Cir. 2011) (alleged misrepresentations relating to rule change); In 

re NYSE Specialists Sec. Litig., 503 F.3d 89, 99 (2d Cir. 2007)  (Sotomayor, J.) (alleged “failure 

or abandonment of the Exchange’s regulatory duties” by not policing “manipulation”); Sparta 

Surgical Corp. v. Nat’l Ass’n of Sec. Dealers, Inc., 159 F.3d 1209, 1214 (9th Cir. 1998) (alleged 

misrepresentations in connection with “listing and de-listing stock offerings” on the exchange), 
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abrogated on other grounds by Merrill Lynch, Pierce, Fenner & Smith Inc. v. Manning, 136 S. Ct. 

1562 (2016).  “The common thread in these cases is that absolute immunity attaches where the 

activity ‘relate[s] to the proper functioning of the regulatory system.’”  NYSE Specialists, 503 F.3d 

at 96 (quoting D’Alessio, 258 F.3d at 106).   

Regulatory immunity gives SROs “breathing room to exercise their powers without fear 

that their discretionary decisions may engender endless litigation.”  Id. at 97.  The same reasoning 

supports immunizing SROs’ decisions not to initiate regulatory action: “It makes little logical 

sense to cabin that needed breathing room by according immunity only to the decision to act,” 

rather than “their decisions not to act.”  Id.  Regulatory immunity does not make SROs 

unaccountable: the “SEC, after all, retains formidable oversight power to supervise, investigate, 

and discipline the [SRO] for any possible wrongdoing or regulatory missteps.”  Id. at 101.  Instead, 

it vests the SEC—rather than private plaintiffs—with the authority to hold SROs accountable for 

their actions, or failures to act, in carrying out their regulatory responsibilities.2   

2. Plaintiffs’ Allegations Relate To The Proper Functioning Of The 
Regulatory System. 

Plaintiffs’ claims in this case “relate[] to the proper functioning of the regulatory system” 

set up by the Securities Exchange Act.  Id. at 96 (citation omitted).  Plaintiffs allege that Cboe 

Options should have designed the SOQ process differently to better guard against potential 

manipulation, and then should have policed the markets more effectively to root out the alleged 

                                                 
2 If Cboe Futures were subject to Plaintiffs’ securities fraud claim, Cboe Futures would be entitled to the 
same regulatory immunity as Cboe Options.  See, e.g., Mandelbaum v. N.Y. Mercantile Exch., 894 F. Supp. 
676, 680 (S.D.N.Y. 1995) (futures SRO entitled to regulatory immunity).  And if Cboe Options’ actions 
were imputed to Cboe Global—which Plaintiffs do not allege, and Cboe denies, see Pugh v. Tribune Co., 
521 F.3d 686, 698 (7th Cir. 2008)—that would essentially mean that Cboe Global, too, regulated derivatives 
markets, which would entitle Cboe Global to regulatory immunity as well. 
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manipulation.3  But guarding against and responding to manipulation are core regulatory and 

oversight functions of an exchange.  Indeed, the Act specifically requires an exchange to have and 

enforce rules “designed to prevent fraudulent and manipulative acts and practices.”  15 U.S.C. 

§ 78f(b)(5).  Plaintiffs’ complaint is that Cboe Options’ rules prescribing the SOQ process were 

not so designed, and that its rules against manipulation were not enforced with sufficient vigor.  

Cboe Options is immune because those are complaints about how it discharged its regulatory 

responsibilities.  See NYSE Specialists, 503 F.3d at 99 (where plaintiffs claimed “that the [New 

York Stock Exchange] turned a blind eye to the manipulation of the tick price of [a] stock,” 

defendants were immune from claims that “involve[d] the NYSE’s action or inaction with respect 

to trading on the Exchange, which is indisputably within the NYSE’s regulatory powers”). 

NYSE Specialists also demonstrates how a plaintiff’s “own characterizations of [its] 

claims” can “implicitly concede that the [exchange] was acting within the realm of [its] oversight 

powers.”  503 F.3d at 99.  The Second Circuit held that, by accusing the exchange of “deliberately 

fail[ing] to halt, expose or discipline the illegal trading practices” and of “violat[ing] its own 

internal rules” prohibiting manipulation, the plaintiffs had made “a tacit concession that the 

[exchange’s] decisions to act (or not to act) with respect to the [challenged] conduct is consistent 

with the powers delegated to it by the SEC.”  Id. at 99 & n.4 (quotation marks omitted).  Plaintiffs 

have pleaded themselves out of court here in exactly the same way.  For example, they allege that 

“CBOE disregarded its oversight responsibility” by allegedly designing a settlement process that 

is susceptible to manipulation and then failing to bring disciplinary actions to stop manipulation, 

if any occurred.  Compl. ¶ 4.  And just as in NYSE Specialists, they point to Cboe Options’ own 

                                                 
3 See, e.g., Compl. ¶ 78 (alleging that various “features of [the] SOQ process rendered it more susceptible 
to manipulation”); id. ¶ 74 (alleging that SOQ process “was ripe for corruption”); id. ¶ 179 (alleging that 
SOQ process does not implement “best-practices” for avoiding manipulation); id. ¶ 172 (alleging that Cboe 
“did nothing to address” manipulation that allegedly occurred).   
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rules against manipulation as evidence that Cboe Options was derelict in its responsibilities, id. 

¶¶ 143-145—thus confirming that the conduct they challenge is regulatory in nature.  

Similarly, Plaintiffs recount that Cboe Options has previously been faulted by the SEC for 

failing in its “regulatory obligations” and for failing to adequately discharge its “regulatory and 

compliance responsibilities.”  Compl. ¶¶ 160-164.   Plaintiffs assert that the failure alleged here is 

“precisely” of the kind at issue in that SEC enforcement case.  Id. ¶ 159.  The SEC action Plaintiffs 

describe actually dealt with an unrelated regulatory matter.  See infra § I.D.4.  But Plaintiffs’ 

allegations are telling nonetheless.  Plaintiffs allege that the conduct they challenge here is similar 

to the conduct that was the subject of that enforcement matter—where the latter conduct 

indisputably concerned Cboe Options’ exercise of its regulatory responsibilities.  This is a virtual 

concession that regulatory immunity applies here. 

Plaintiffs also allege that several specific disciplinary proceedings brought by Cboe 

Options “confirm CBOE’s ability to identify manipulative acts, and knowledge that manipulation 

of VIX products was taking place.”  Compl. ¶ 172.  Plaintiffs insist that Cboe Options should have 

brought more of such disciplinary proceedings.  But whether that is right or wrong, the decision 

whether to bring a disciplinary action is a regulatory decision.  As the Second Circuit recognized, 

“just as an SRO is entitled to absolute immunity for initiating disciplinary action against a member 

firm, it is also immune from suit if it decides not to take such disciplinary actions.” City of 

Providence v. Bats Glob. Mkts., Inc., 878 F.3d 36, 47–48 (2d Cir. 2017). 

Because Plaintiffs’ allegations “concern[] the exchange’s functions in its supervisory and 

oversight role,” id. (quotation marks omitted), their claims are barred by absolute immunity. 

3. Plaintiffs’ Efforts To Plead Around Cboe Options’ Immunity Fail. 

Despite their implicit concessions, Plaintiffs make several attempts to circumvent the 

settled immunity principles set out above.  Each should be rejected. 
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a) “Proprietary Products.”   

Plaintiffs cast their claims as targeting “proprietary products” that are allegedly vulnerable 

to manipulation.  E.g., Compl. ¶¶ 2, 11, 225.  The implicit suggestion is that, while Cboe Options 

may be immune for failing to crack down on manipulation, its immunity does not extend to the 

initial design of “products” allegedly susceptible to this outcome.  That suggestion is wrong. 

Plaintiffs’ theory founders on the fact that the SEC—Cboe Options’ regulator—

specifically approved the offering of VIX options pursuant to the settlement process that Plaintiffs 

attack.  Indeed, in approving Cboe Options’ initial rule filing for VIX options, the SEC specifically 

“f[ou]nd[] that CBOE has adequate surveillance procedures in place to monitor for manipulation 

of the volatility index options”; that Cboe’s proposal (including the SOQ process) would 

“provide[] investors with an important trading and hedging mechanism”; and that Cboe’s rule 

changes implementing the process were “consistent with the requirements of Section 6(b)(5) of 

the [Securities Exchange] Act”—meaning that the new rules were sufficiently “designed to prevent 

fraudulent and manipulative acts and practices,” 15 U.S.C. § 78f(b)(5); see infra at 18 (listing SEC 

orders).  If the design of the SOQ process were not “relate[d] to the proper functioning of the 

regulatory system,” NYSE Specialists, 503 F.3d at 96, it would have made no sense for the SEC to 

review the SOQ process for conformity with the goals of the Act. 

Even setting aside the SEC’s oversight role, Plaintiffs’ effort to cast this case as one about 

the “design” of the SOQ lacks merit for three reasons.  First, Plaintiffs’ claim boils down to a 

disagreement not with the abstract “design” of the SOQ, but with Cboe Options’ decision to list 

an allegedly defective product on the exchange.  Cboe Options made a judgment that the “product” 

at issue had appropriate safeguards.  Plaintiffs’ allegation that Cboe Options recklessly disregarded 

the risk of manipulation in designing the SOQ is inescapably a challenge to Cboe Options’ 

regulatory decision that the trading in SPX options used to settle VIX derivatives had appropriate 
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safeguards.  Huntley, 161 F. Supp. 3d at 619 (listing of options contracts “fall[s] squarely within 

… regulatory function” for immunity purposes); Sparta, 159 F.3d at 1214 (upholding immunity 

based on SRO’s “discretionary authority over the initial and continued inclusion of securities”).   

Second, while Plaintiffs attempt to characterize their claim as arising from Cboe Options 

having designed a defective “product,” they cannot disguise that the alleged source of Plaintiffs’ 

injuries was allegedly illegal activity that Cboe Options, in its capacity as regulator, allegedly 

should have stopped either by listing a product with a different settlement mechanism or by 

pursuing more disciplinary actions.  See, e.g., Compl. ¶¶ 136-137.  Plaintiffs cannot circumvent 

Cboe Options’ immunity for that alleged regulatory failure by saying that its regulatory job might 

have been easier if the settlement process had been designed differently.   

Plaintiffs’ scienter allegations confirm that their claim implicates Cboe Options’ 

performance as a regulator.  Plaintiffs allege that Cboe Options was reckless as to the susceptibility 

of the VIX derivative settlement process to manipulation because—in its capacity as a regulator—

Cboe Options failed to adequately detect manipulation.  Compl. ¶¶ 136, 140 (Cboe defendants 

“had access to all of the relevant data,” and Cboe Options engages in “market surveillance” as part 

of its regulatory responsibilities); see ¶¶ 139-142.  If this case proceeds to trial, Plaintiffs will bear 

the burden of proving that Cboe Options recklessly disregarded the risk of manipulation, and they 

inevitably will attempt to meet that burden by pointing to purported trading anomalies that Cboe 

Options purportedly failed to detect.  The trial will thus turn into a referendum on whether Cboe 

Options—in its capacity as regulator—recklessly failed to detect manipulation.  That is the precise 

sort of trial that regulatory immunity is designed to prevent.    

Third, any claim premised on the negligent design of the VIX Index or its settlement 

process would be untimely.  Securities fraud claims under Rule 10b-5 are subject to a five-year 
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statute of repose.  28 U.S.C. § 1658(b).  That bar is “unqualified” and not subject to any discovery 

rule or tolling.  Merck & Co. v. Reynolds, 559 U.S. 633, 650 (2010).  Cboe designed the SOQ well 

over five years ago.  Compl. ¶ 54 (VIX Futures and VIX Options listed in 2004 and 2006, 

respectively); infra at 18 (listing SEC orders approving SOQ from mid-2000s). 

Plaintiffs’ attempts to frame this as a case about “products” may be an effort to analogize 

their claims to the Second Circuit’s recent decision in City of Providence v. Bats Global Markets, 

Inc., 878 F.3d 36 (2d Cir. 2017).  If so, the analogy is inapt.  In Providence,4 the plaintiffs alleged 

that the exchanges provided certain services in order to advantage supposedly “favored” high-

frequency traders.  Id. at 42-43.  The court determined that this activity was “wholly divorced from 

the exchanges’ role as regulators” and so was not protected by regulatory immunity.  Id. at 48.  

Critically, the exchanges were not being sued for listing securities designed in any particular way.  

Id.  The Second Circuit distinguished and reaffirmed regulatory immunity precedents involving an 

exchange’s oversight of its market including, among other things, an alleged “fail[ure] to 

adequately monitor and police” a market for manipulation.  Id.  Thus, Providence does not 

undermine Cboe Options’ immunity defense here, where the claim is that Cboe Options failed to 

perform its oversight responsibilities to prevent manipulation.  See Citadel Sec. LLC v. Chi. Bd. 

Options Exch. Inc., No. 16 C 9747, slip op. at 8-9 (N.D. Ill. Oct. 23, 2018), ECF No. 59 

(distinguishing Providence where plaintiff alleged that Cboe failed to monitor its members). 

b) Statements.   

Plaintiffs also point to statements by Cboe defendants that allegedly “promoted VIX 

Options and VIX Futures as an accurate and reliable means for investors to take positions on 

                                                 
4 Cboe respectfully disagrees with the ultimate result in Providence.  But for the reasons stated, the Court 
need not decide whether the result in Providence is correct to rule in Cboe’s favor in this case.  
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market volatility.”  Compl. ¶ 65; see id. ¶¶ 65-72.5  Any allegations of fraud based on these 

statements also are barred by regulatory immunity.  Statements about market integrity or Cboe 

Options’ vigilance only could be judged “false” if, in fact, Cboe Options’ market-policing efforts 

were deficient.  But that is precisely the judgment that SRO immunity removes from judicial 

review.  Plaintiffs’ legal theory would therefore effect an end-run around regulatory immunity. 

Plaintiffs allege that these statements misleadingly omit that the settlement value of VIX 

derivatives was susceptible to manipulation.  Even if the statements could be characterized as 

implying that VIX derivatives would not be manipulated, but see infra § I.C.1.a, that implicit 

statement would reflect the regulatory judgment that VIX derivatives were safe.  Again, Plaintiffs’ 

assertion that any “omission” was “misleading” depends on the premise that, in fact, VIX 

derivatives were vulnerable to manipulation, and that Cboe Options’ regulatory judgment that they 

were not vulnerable was wrong.  Plaintiffs’ case therefore necessarily would require a jury to 

second-guess that regulatory judgment, in contravention of Cboe Options’ regulatory immunity. 

Further, Plaintiffs overlook that Cboe Options’ statements at issue here are themselves acts 

protected by regulatory immunity.  See DL Capital Grp., LLC v. Nasdaq Stock Mkt., Inc., 409 F.3d 

93, 97–98 (2d Cir. 2005) (“reporting … regulatory actions to the public is, at the very least, 

certainly ‘consistent with [an exchange’s] quasi-governmental powers’ as an SRO.” (emphasis in 

original) (quoting D’Alessio, 258 F.3d at 106)); see also Troyer v. Nat’l Futures Ass’n, No. 1:16-

cv-00146-SLC, 2017 WL 2971962, at *12 (N.D. Ind. July 12, 2017) (concluding, in preemption 

analysis, that “the NFA’s statement on its website” that it performs a “rigorous registration 

screening” was “incidental to its regulatory and general oversight functions”).  There is little doubt 

that when the SEC and the CFTC issued an order explicitly stating that VIX derivatives should not 

                                                 
5 Several other statements are offered as evidence of Cboe’s alleged knowledge of manipulation, but are not 
alleged to be misrepresentations themselves.  See Compl. ¶¶ 135-142 (section IV.A). 
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be vulnerable to manipulation, see infra at 18-19, that order was a regulatory act protected by 

immunity—and if those agencies had issued a press release summarizing their findings, the press 

release would be protected by immunity too.  Cboe Options’ purported implicit statements that 

VIX derivatives should not be vulnerable to manipulation are entitled to no less protection.   

Any other rule would eviscerate regulatory immunity.  As detailed above, policing 

manipulation is protected by regulatory immunity.  But if an activity that is itself immune could 

become a basis for a fraud claim as soon as the SRO makes any statement about that activity, the 

underlying immunity would be meaningless.  Exchanges such as Cboe Options routinely report on 

their own activities.  That cannot convert any alleged lapse in conducting the underlying regulatory 

functions into an actionable fraud claim that trumps the regulator’s immunity.  The result would 

be to create the very “fraud exception” to regulatory immunity that courts have uniformly rejected.  

Huntley, 161 F. Supp. 3d at 617 (“If courts were to allow a fraud exception to the doctrine of 

regulatory immunity, the exception would swallow the rule.”).   

c) For-Profit Status.   

Finally, Plaintiffs’ claims that Cboe Options acted “as a profit-seeking enterprise,” Compl. 

¶¶ 11, 138, are irrelevant to immunity.  As the Second Circuit has held, “import[ing] a … motive 

element to absolute immunity” would be “incompatible with the doctrine’s purpose.”  NYSE 

Specialists, 503 F.3d at 98-99 n.3 (internal quotation marks omitted). “[A]bsolute immunity is 

such that it accords protection from any judicial scrutiny of the motive for and reasonableness of 

official action.”  Id. (quotation marks and alterations omitted); see Dexter v. Depository Tr. & 

Clearing Corp., 406 F. Supp. 2d 260, 263 (S.D.N.Y. 2005) (“Nor do SROs lose their immunity 

because, in addition to their regulatory functions, they also are profit-making and profit-seeking 

enterprises.”), aff’d, 219 F. App’x 91 (2d Cir. 2007).  A contrary rule would extinguish regulatory 

immunity, given the SEC’s observation (in an order quoted by Plaintiffs) that “an inherent conflict 
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exists within every SRO between the regulation of its members and its business interests.”  SEC 

Release No. 69726, at 2 (June 11, 2013) (emphasis added); see Compl. ¶ 161.  Thus, if a plaintiff 

could plead around immunity by alleging that the SRO mismanaged this conflict—i.e., that it 

“prioritiz[ed] profits over its regulatory responsibilities,” Compl. at 57 (capitalization omitted)—

the immunity would be meaningless.   

 Because Plaintiffs’ claim challenges regulatory functions that fall squarely within Cboe 

Options’ regulatory immunity, Plaintiffs’ Rule 10b-5 claim should be dismissed. 

B. Plaintiffs’ Claim Is Also Precluded By The Securities Exchange Act. 

Even if regulatory immunity did not apply, Plaintiffs’ claims would be precluded by the 

Securities Exchange Act because they seek to impose liability based on Cboe Options rules that 

the SEC approved.  The Supreme Court has recognized that a federal regulator’s approval of 

particular conduct may preclude plaintiffs from bringing suit under federal law based on that 

conduct.  See Billing, 551 U.S. at 267 (holding that SEC regulation of IPO underwriters precluded 

antitrust claim).  Significantly, the Second Circuit’s Providence decision, which declined to extend 

immunity to the activities at issue there, noted this distinct potential ground for dismissal: “[W]hen 

a plaintiff challenges actions of an SRO that are in accordance with rules approved by the SEC, 

the challenge may be precluded because it would conflict with Congress’s intent that the SEC, 

with its expertise in the operation of the securities markets, make the rules regulating those 

markets.”  Providence, 878 F.3d at 50 n.5 (internal quotation marks omitted).  The Second Circuit 

cited the SEC’s amicus brief, which similarly argued that “federal Section 10(b) claims that 

conflict with Commission regulation, including Commission regulation of SRO rules,” would be 

precluded.  Id.; see Brief of the SEC, City of Providence v. Bats Global Mkts., Inc., 878 F.3d 36 

(2d Cir. 2017), 2016 WL 7030327, at *33-34  (filed Nov. 28, 2016).  The Second Circuit declined 
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to resolve the preclusion issue in that case because the parties had not briefed it, id., although the 

issue is subject to a renewed motion to dismiss that is currently pending on remand. 

There is no such obstacle to dismissal here.  The gravamen of Plaintiffs’ complaint is that 

the “SOQ settlement process” is “uniquely vulnerable to being manipulated.”  Compl. ¶ 7.  But 

the SEC has approved the process with which Plaintiffs take issue—including the opening auction 

used to settle VIX derivatives (cf. Compl. ¶ 81), the use of a cut-off time for strategy orders (cf. 

Compl. ¶ 78), and the shift to an automated system that does not utilize an “order book official” 

(cf. Compl. ¶ 57 (capitalization omitted)).  See SEC Release No. 49798 (June 3, 2004) (approving 

modified opening procedures); SEC Release No. 49563 (Apr. 14, 2004) (approving listing of VIX 

options); SEC Release No. 49698 (May 13, 2004) (approving listing of additional VIX options, 

including the associated rules of the SOQ process); SEC Release No. 52367 (Aug. 31, 2005) 

(approving use of a strategy order cut-off time); SEC Release No. 55874 (June 7, 2007) (approving 

shift to “Hybrid 3.0” automated trading platform); SEC Release No. 75501 (July 21, 2015) 

(approving listing of weekly VIX options and associated rules).   

In addition, before VIX derivatives were listed, the SEC and the CFTC issued a joint order 

excluding the VIX Index from the definition of a “narrow-based security index,” which resulted 

in the CFTC having exclusive jurisdiction over VIX futures.  See Joint Order Excluding Indexes 

Comprised of Certain Index Options From the Definition of Narrow-Based Security Index, 69 Fed. 

Reg. 16900 (Mar. 31, 2004).  The agencies reviewed “the calculation and methodology of [Cboe’s] 

volatility indexes,” and concluded that VIX futures “should not be readily susceptible to 

manipulation because of the composition, weighting, and liquidity of the [SPX options] in the 

Underlying Broad-Based Security Index [i.e., the VIX Index].”  Id. at 16900-01 & n.7.  The 

agencies considered the possibility that market participants might seek to “manipulate the price of 
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[VIX futures] using the options comprising the index,” but they concluded that design features of 

the VIX Index and VIX derivatives “should substantially reduce the ability” to do so, reducing any 

risk below the governing “readily susceptible to manipulation” standard.  Id. at 16901.   

Congress could not have intended to subject SROs to liability under § 10(b)’s generic anti-

fraud cause of action for products and procedures put in place after SEC review and approval under 

the process prescribed elsewhere in the Securities Exchange Act, see 15 U.S.C. § 78s(b).  Nothing 

in that comprehensive scheme suggests that Congress intended to allow second-guessing of the 

SEC’s judgments under the rubric of “securities fraud.”  Thus, preclusion bars any claim that Cboe 

Options committed securities fraud through the SEC-approved design choices that Plaintiffs 

challenge. Cf. Billing, 551 U.S. at 275-76. 

C. Plaintiffs Have Not Adequately Alleged Any Fraudulent Acts. 

Plaintiffs also fail to plead any of the elements of a claim under Rule 10b-5.  Section I.C 

will address Plaintiffs’ failure to allege any misrepresentation, culpable omission, or “scheme” 

covered by Rule 10b-5.  Sections I.D, I.E, and I.F will address Plaintiffs’ deficient allegations of 

scienter, reliance, and loss causation, respectively. 

Plaintiffs’ fraud allegations can be divided into three basic categories.  First, they point to 

certain allegedly misleading statements, including both “misleading qualitative statements about 

the integrity of its VIX Options and VIX Futures,” and “wrong, manipulated prices.”  Compl. 

¶¶ 65-72, 137.  Second, they allege “material omissions of fact … that Defendants had a duty to 

disclose.”  Id. ¶ 203.  And third, they allege a “scheme” or “course of business” that “operated as 

a fraud [or] deceit.”  Id. ¶ 225.  None of these allegations suffices to state a claim. 

1. Plaintiffs Have Not Adequately Alleged Any Misleading Statements. 

For any Rule 10b-5 claim premised on a misrepresentation, the PSLRA requires that the 

complaint “specify each statement alleged to have been misleading, the reason or reasons why the 
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statement is misleading, and, if an allegation regarding the statement or omission is made on 

information and belief, the complaint shall state with particularity all facts on which that belief is 

formed.”  15 U.S.C. § 78u-4(b)(1).  Plaintiffs’ allegations do not satisfy that requirement. 

a) General Statements About The VIX And VIX Derivatives. 

Plaintiffs first allege that “CBOE has long promoted VIX Options and VIX Futures as an 

accurate and reliable means for investors to take positions on market volatility,” and they cite eight 

statements in support.  Compl. ¶ 65; see id. ¶¶ 65-72.  Plaintiffs do not allege why those statements 

are misleading.  Indeed, each is innocuous and unremarkable.  Most describe the basic properties 

of the VIX Index and the opportunities that VIX derivatives offer to “hedge or capitalize on 

volatility.”  Id. ¶ 66.6  They are not materially different from what the SEC itself has said about 

VIX derivatives.  See, e.g., SEC Release No. 49563, at 5 (Apr. 14, 2004) (“The Commission further 

believes that trading options on these volatility indexes provides investors with an important 

trading and hedging mechanism.”).  Several of the other cited statements have nothing to do with 

the subject matter of Plaintiffs’ claims at all.  See, e.g., Compl. ¶ 69 (stating that weekly options 

expirations “more precisely track the performance of the VIX Index” than monthly expirations, 

which is not at issue); id. (stating that the VIX is “a leading measure” of volatility that has won 

“growing acceptance,” which Plaintiffs themselves admit to be the case, see Compl. ¶ 1).7   

Most importantly, none of these statements says or implies that VIX derivatives are 

immune from manipulation by third parties.  No reasonable investor—and certainly not 

sophisticated investors who trade in derivatives of a volatility index—would understand any of 

                                                 
6 See also id. ¶ 67 (quoting statements that VIX derivatives “[h]elp protect a portfolio against downward 
moves in the market” and have a “high negative correlation to the broad market”).  
7 Any claims based on alleged misrepresentations prior to 2013 are also barred by the applicable five-year 
repose period.  28 U.S.C. § 1658(b); see McCann v. Hy-Vee, Inc., 663 F.3d 926, 932 (7th Cir. 2011).  For 
example, two of the cited statements about VIX derivatives are from 2007 and 2012 and so cannot be the 
basis of a fraud claim now.  See Compl. ¶ 71. 
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these vague statements to provide such an assurance.  See Searls v. Glasser, 64 F.3d 1061, 1067 

(7th Cir. 1995) (statements are not actionable when they are “too vague . . . to affect the mix of 

more detailed information upon which a reasonable investor typically relies”); Eisenstadt v. Centel 

Corp., 113 F.3d 738, 745 (7th Cir. 1997) (“The heart of a reasonable investor does not begin to 

flutter when a firm announces that some project or process is proceeding smoothly[.]”).  Indeed, 

courts have often held statements far more specific than these to constitute only non-actionable 

“puffery.”  See, e.g., ECA, Local 134 IBEW Joint Pension Tr. of Chi. v. JP Morgan Chase Co., 

553 F.3d 187, 205–06 (2d Cir. 2009) (statements that company had “risk management processes 

[that] are highly disciplined and designed to preserve the integrity of the risk management process” 

were puffery); City of Austin Police Ret. Sys. v. Kinross Gold Corp., 957 F. Supp. 2d 277, 297 

(S.D.N.Y. 2013) (concluding that “very detailed,” “in-depth,” and “exhaustive” were “rosy but 

general portraits of [defendant’s] due diligence” and therefore puffery).  Insofar as Plaintiffs allege 

that the cited statements are actionable misrepresentations, therefore, they fail to state a claim.8 

b) Published Prices. 

Plaintiffs also allege that Cboe Options “published the wrong, manipulated prices to the 

market,” and that these prices constituted “materially misleading” statements.  Compl. ¶ 137.  This 

single paragraph alleges scores of distinct misrepresentations—one for each VIX settlement value 

published during the Class Period.  These allegations are deficient, for two reasons. 

First, Plaintiffs identify no statement in which any Cboe defendant warranted that final 

settlement values were free of manipulation.  Such a representation would be tantamount to 

                                                 
8 As noted above (supra n.5), Plaintiffs cite a handful of other statements as evidence of Cboe’s alleged 
knowledge of manipulation, but they do not allege that these were misrepresentations.  See Compl. ¶¶ 135-
142 (section IV.A, captioned “CBOE Was Aware of the Manipulation …”).  In any case, these statements—
which say that Cboe “monitor[s] certain trading activity” and “expend[s] considerable time, financial 
resources, and effort” on regulation—are true, and Plaintiffs fail to explain why they believe them to be 
false (if Plaintiffs do believe them to be false). Compl. ¶¶ 139-140. 
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pledging that the VIX derivatives markets, unlike essentially all others, are immune to 

manipulation—a representation that no rational exchange would ever make.  Indeed, Cboe’s rules 

actually disclaim any warranties with respect to the closing value of the VIX index.  See Cboe 

Rule 24.14 (stating that reporting authorities make no “warranty, express or implied” concerning 

the “results to be obtained” from “the use” of the index, or “any opening, intra-day or closing value 

therefor”).9  Absent a representation that the settlement is immune from manipulation, however, 

the settlement values themselves cannot be false or misleading. 

Second, even if a manipulated settlement value could constitute a false statement, Plaintiffs 

do not allege or identify any facts to suggest that each VIX settlement, or even any particular VIX 

settlement, was manipulated.  They have therefore failed to “state with particularity” any “reasons” 

for believing that “each” of the corresponding statements of a final settlement value was false or 

misleading.  15 U.S.C. § 78u-4(b)(1); see also Fed. R. Civ. P. 9(b) (requiring Plaintiffs to “state 

with particularity the circumstances constituting fraud”).  Instead, Plaintiffs’ allegations rely on 

aggregate data and averages spanning scores of VIX settlements.  See, e.g., Compl. ¶¶ 96-97 

(comparing “volume on [all] settlement Wednesdays to [all] non-settlement Wednesdays”).10  

Plaintiffs’ complaint reflects the limitations of the academic paper on which they rely, which does 

not allege that any particular settlements were tainted by fraud.  Rather, that paper concludes only 

that “the aggregate evidence aligns itself with what one would expect to see in the case of market 

manipulation of certain [unidentified] settlements.”  John M. Griffin & Amin Shams, Manipulation 

                                                 
9 Cboe’s rules, which are SEC-approved, are available at https://www.cboe.com/publish/cboe-rules/cboe-
exchange-inc-rule-book.pdf.  The Court may take judicial notice of Cboe’s rules because they are “capable 
of accurate and ready determination through sources whose accuracy cannot be questioned.”  Ennenga, 677 
F.3d at 773-74; see Forgione v. Gaglio, No. 13 Civ. 9061(KPF), 2015 WL 718270, at *17 (S.D.N.Y. Feb. 
13, 2015) (taking judicial notice of SRO’s registration requirements). 
10 Plaintiffs’ allegation regarding market activity on September 15, 2010 might appear to be an exception.  
But Plaintiffs cite data from that day only “as an example” of one alleged sign of manipulation, and do not 
specifically allege that manipulation occurred, much less how or by whom.  Compl. ¶ 104. 
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in the VIX?, 31 Rev. Fin. Studies 1377, 1416 (2018) (attached as Exhibit A) [“Griffin & Shams”].  

In order to state “with particularity” facts from which one could infer that “each” or indeed any 

published price was false, Plaintiffs must go further than that.  15 U.S.C. § 78u-4(b)(1).  Plaintiffs 

must allege why a particular price was false, rather than alleging, without any settlement-specific 

analysis, that general statistical evidence suggests that some unspecified percentage of scores of 

published prices were affected in an unspecified way by manipulation.11 

2. Plaintiffs Have Not Adequately Alleged Any Culpable Failure To Disclose. 

Plaintiffs also allege that Cboe Options made a culpable omission: that it knew of systemic 

manipulation (or recklessly disregarded it) and committed fraud by failing to disclose that fact.  

See, e.g., Compl. ¶ 177 (“CBOE never disclosed the systemic manipulation at issue in this case.”); 

see also id. ¶¶ 137, 203, 225.  But “[w]hen an allegation of fraud is based upon nondisclosure, 

there can be no fraud absent a duty to speak.”  Chiarella v. United States, 445 U.S. 222, 235 (1980).  

And it is well-established “that § 10(b) and Rule 10b–5(b) do not create an affirmative duty to 

disclose any and all material information.”  Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 

44 (2011).  Here, Plaintiffs’ complaint fails to identify any basis in law for imposing a duty on 

Cboe Options to disclose any information to them.  While courts have recognized such a duty in 

two circumstances, Plaintiffs fail to allege that either applies in this case, and neither does. 

First, Rule 10b-5 imposes a duty not to “omit to state a material fact necessary in order to 

make the statements made, in the light of the circumstances under which they were made, not 

misleading.”  17 C.F.R. § 240.10b-5(b) (emphasis added).  This duty not to tell half-truths arises 

“only when” there is some affirmative statement that is made materially misleading absent further 

disclosure.  Matrixx Initiatives, 563 U.S. at 44.  Half-truths are “representations that state the truth 

                                                 
11 Regardless of whether published prices could constitute misrepresentations, prices published prior to 
2013 are off-limits as a basis for a fraud claim under the applicable five year statute of repose. 
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only so far as it goes, while omitting critical qualifying information.”  Universal Health Servs., 

Inc. v. United States ex rel. Escobar, 136 S. Ct. 1989, 2000 (2016).  A “classic example” of such 

a half-truth is where a seller “reveals that there may be two new roads near a property he is selling, 

but fails to disclose that a third potential road might bisect the property.”  Id.  Claims of this kind 

are expressly subject to the PSLRA’s requirements to specify “each statement alleged to have been 

misleading” and to explain “with particularity” why it is so.  15 U.S.C. § 78u-4(b)(1)(B).  Here, 

Plaintiffs do not allege any particular misleading half-truths.  The only statements identified in the 

complaint, concerning the general properties of the VIX Index and the resulting investment 

opportunities presented by VIX derivatives, are characterized as misrepresentations—not half-

truths.  Further, as described above, these statements are too vague to be actionable, whether cast 

as misrepresentations or half-truths.  Supra at 20-21.   

Second, a duty to disclose arises from “a fiduciary or similar relation of trust and 

confidence.”  Chiarella, 445 U.S. at 228 (quotation marks omitted).  Such a duty “attaches only 

when a party has legal obligations other than a mere duty to comply with the general antifraud 

proscriptions in the federal securities laws.”  Dirks v. SEC, 463 U.S. 646, 657 (1983).  The classic 

example is a fiduciary duty: indeed, the Supreme Court has characterized duty-to-disclose cases 

as cases in which “a fraudulent scheme in which the securities transactions and breaches of 

fiduciary duty coincide.”  SEC v. Zandford, 535 U.S. 813, 825 (2002).  Plaintiffs cannot and do 

not allege that Cboe Options owes them any fiduciary duty.  Spicer v. Chi. Bd. Options Exch., Inc., 

No. 88 C 2139, 1990 WL 172712, at *15 (N.D. Ill. Oct. 30, 1990) (“CBOE [is] . . . not in a fiduciary 

relationship with investors who buy and sell options through [its] facilities”).   

Of course, Cboe Options has the regulatory responsibility to seek to prevent manipulation, 

but that is not the same as a duty that supports a private cause of action under Rule 10b-5.  The 
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Securities Exchange Act does not include a private cause of action permitting SROs to be sued 

based on their failure to enforce rules.  But Plaintiffs’ theory effectively would create such a private 

cause of action via Rule 10b-5.  Their theory would allow a plaintiff to characterize the failure to 

publicly disclose wrongdoing as an “omission,” characterize SROs’ regulatory responsibilities as 

“duties” supporting a duty to disclose, and therefore turn any allegedly knowing failure to regulate 

(and hence failure to disclose wrongdoing) into securities fraud under Rule 10b-5.  The Court 

should reject Plaintiffs’ effort to create a new implied cause of action that Congress did not 

authorize.  See Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 736 (1975) (it would be 

“anomalous to impute to Congress an intention to expand the plaintiff class for a judicially implied 

cause of action beyond the bounds it delineated for comparable express causes of action”). 

3. Plaintiffs’ “Scheme” Allegation Adds Nothing. 

Plaintiffs also allege generally that Cboe “employed devices, schemes, or artifices to 

defraud” and “engaged in acts, practices, and a course of business which operated as a fraud and 

deceit.”  Compl. ¶ 225.  This language tracks the terms of subsections (a) and (c) of Rule 10b-5.  

“[C]laims under Rule 10b-5(a) and (c)” are referred to as “‘scheme liability claims’ because they 

make deceptive conduct actionable, as opposed to Rule 10b–5(b), which relates to deceptive 

statements.”  In re DVI, Inc. Sec. Litig., 639 F.3d 623, 643 n. 29 (3d Cir. 2011), abrogated on other 

grounds by Amgen Inc. v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455 (2013).  For two reasons, 

Plaintiffs’ “scheme” claim amounts to a bare legal conclusion and adds nothing to their case.  

First, there is no specific content to the alleged “scheme” or “course of business” apart 

from the alleged misstatements and omissions addressed above.  As Plaintiffs say in the very 

paragraph that alleges scheme liability, their objection is that “CBOE never disclosed such facts 

[about manipulation] to the market.”  Compl. ¶ 225.  Calling that alleged omission a “scheme” 

does not relieve Plaintiffs of the obligation to identify a duty to disclose.  And courts have 
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consistently rejected identical efforts to repackage legally deficient misstatement and omission 

claims as “scheme” claims.  As the Second Circuit put it: “[W]here the sole basis for such claims 

is alleged misrepresentations or omissions, plaintiffs have not made out a … claim under Rule 

10b–5(a) and (c).”  Lentell v. Merrill Lynch & Co., 396 F.3d 161, 177 (2d Cir. 2005); accord WPP 

Luxembourg Gamma Three Sarl v. Spot Runner, Inc., 655 F.3d 1039, 1057 (9th Cir. 2011) (“[a] 

defendant may only be liable as part of a fraudulent scheme based upon misrepresentations and 

omissions under Rules 10b–5(a) or (c) when the scheme also encompasses conduct beyond those 

misrepresentations or omissions”).  In other words, when, as here, “[t]he only scheme liability 

allegations in the [plaintiffs’] complaint which arguably are not merely conclusory are those which 

incorporate the allegations regarding the misrepresentations or omissions,” the scheme claim must 

be dismissed.  Public Pension Fund Grp. v. KV Pharm. Co., 679 F.3d 972, 987 (8th Cir. 2012). 

Second, Plaintiffs may not employ a “scheme” allegation to hold Cboe Options liable for 

market manipulation by third parties.  The historic purpose of Rule 10b-5(a) and (c) was to create 

a cause of action against those who engage in secret market manipulation but do not make public 

misstatements.  Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 476 (1977) (explaining that § 10(b)’s 

bar on “manipulative” devices is “virtually a term of art” and covers “practices, such as wash sales, 

matched orders, or rigged prices, that are intended to mislead investors by artificially affecting 

market activity”); Lentell, 396 F.3d at 177 (describing claims under Rule 10b-5(a) and (c) as 

“market manipulation” claims).  If Plaintiffs could allege manipulation (but see infra § V), they 

might have a claim of this kind against the John Doe defendants.  But Plaintiffs do not allege that 

Cboe Options engaged in manipulative trading.  Moreover, if Plaintiffs’ “scheme” claim is meant 

to allege that Cboe Options facilitated others’ manipulation, it should be dismissed because there 

is no aiding-and-abetting liability under § 10(b).  See Stoneridge Inv. Partners, LLC v. Scientific-
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Atlanta, Inc., 552 U.S. 148, 163 (2008) (noting “Congress’ determination that this class of 

defendants should be pursued by the SEC and not by private litigants”); Cent. Bank of Denver, 

N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 191 (1994).   

D. Plaintiffs Have Not Adequately Alleged Scienter. 

Under the PSLRA, Plaintiffs must, “state with particularity facts giving rise to a strong 

inference that the defendant acted with the required state of mind.”  15 U.S.C. § 78u-4(b)(2)(A) 

(emphasis added).  “That ‘required state of mind’ is an intent to deceive, demonstrated by 

knowledge of [a] statement’s falsity or reckless disregard of a substantial risk that the statement is 

false.”  Higginbotham v. Baxter Int’l, Inc., 495 F.3d 753, 756 (7th Cir. 2007); see also Makor 

Issues & Rights, Ltd. v. Tellabs Inc., 513 F.3d 702, 704 (7th Cir. 2008) (defining the requisite 

degree of recklessness as “an extreme departure from the standards of ordinary care . . . to the 

extent that the danger was either known to the defendant or so obvious that the defendant must 

have been aware of it”).  In deciding whether Plaintiffs’ particular allegations support the requisite 

“strong inference” of scienter, the Court “must consider plausible, nonculpable explanations for 

the defendant’s conduct.”  Tellabs, 551 U.S. at 323-24.  The complaint survives only if, judged 

against those “plausible opposing inferences,” the inference of scienter is not “merely 

‘reasonable,’” but “cogent and compelling.”  Id. 

In addition, because the Cboe defendants are corporations, Plaintiffs must adequately plead 

“corporate scienter.”  “[T]he corporate scienter inquiry must focus on ‘the state of mind of the 

individual corporate official or officials who make or issue the [allegedly misleading] statement 

(or order or approve it or its making or issuance, or who furnish information or language for 

inclusion therein, or the like)”; the inquiry does not refer “generally to the collective knowledge 

of all the corporation’s officers and employees acquired in the course of their employment.”  Pugh 

v. Tribune Co., 521 F.3d 686, 697 (7th Cir. 2008) (quoting Tellabs, 513 F.3d at 708) (internal 
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citation omitted).  Plaintiffs must allege facts to support a strong inference that particular Cboe 

officials who authorized misleading statements or omissions personally knew of or “must have 

been aware of” alleged manipulation.  If no such person exists, then the corporate defendant cannot 

be held liable under principles of respondeat superior.  See id. at 697-98.12   

Here, there is no plausible (much less strong) basis for inferring that any Cboe official who 

approved any relevant statements knew of any material degree of manipulation, or—what comes 

to the same thing, see Tellabs, 513 F.3d at 704—that it was “so obvious” that material manipulation 

was occurring that the Court can infer those officials must have been aware of it.  Id.  Even taken 

together, Plaintiffs’ assorted efforts to support an inference of scienter are inadequate. 

1. Cboe’s Access To Trading Data Does Not Meaningfully Support Scienter. 

Plaintiffs’ main argument is that the alleged manipulation must have been obvious to the 

Cboe defendants because they “had access to all of the relevant data” and because Cboe Options 

engages in “market surveillance” as part of its regulatory responsibilities.  Compl. ¶¶ 136, 140; see 

id. ¶ 139 (“It had the data to review[.]”); id. ¶¶ 139-142.  This theory fails for three reasons. 

First, Plaintiffs never allege that any official responsible for making any allegedly 

misleading statements (or half-truths)—such as the cited statements on the Cboe website, see supra 

at 20—had any reason to analyze the trading data or, indeed, would have had the technical 

capabilities to do so.  The more natural assumption is that, as in practically every company, those 

officials rely on the technical expertise of others.  But to establish the requisite “intent to deceive,” 

Higginbotham, 495 F.3d at 756, Plaintiffs must show that someone who actually spoke for the 

relevant Cboe defendant knew of (or was reckless about) the alleged manipulation.  Supra at 27-

28 (explaining corporate scienter rule).  Thus, for example, the Seventh Circuit recently rejected a 

                                                 
12 Plaintiffs need not always “name the individuals” whose fraudulent intent is at issue.  Tellabs, 513 F.3d 
at 710.  But their allegations must support a strong inference that some such person exists.  Id. 
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claim of scienter at the motion to dismiss stage because, while “[i]t is quite possible that [the 

company’s] accountants …  knew they were pushing the boundaries of [accounting rules] to keep 

leases off the balance sheet, … their knowledge is immaterial to the scienter of those making the 

statements.”  Pension Tr. Fund for Operating Eng’s v. Kohl’s Corp., 895 F.3d 933, 940 (7th Cir. 

2018).  Here, Plaintiffs do not allege that any Cboe official who made a challenged statement or 

omission knew or had reason to suspect that the trading data suggested manipulation, and certainly 

have not offered a “cogent and compelling” case for that conclusion.  Tellabs, 551 U.S. at 324; see 

also Kohl’s Corp., 895 F.3d at 937 (explaining that “careless mistakes at the management level 

based on false information fed it from below” are inconsistent with scienter). 

Second, Plaintiffs’ theory of scienter based on access to the trading data rests on the 

assumption that any competent observer would detect manipulation.  As explained below, this is 

incorrect, because Plaintiffs’ quantitative analyses do not make an inference of manipulation 

plausible, let alone strong.  See infra § V.  But even setting the substantive weaknesses of those 

analyses aside, there are powerful reasons to reject the notion that any analyst who simply 

disagreed with Plaintiffs’ interpretation of the data must have been incompetent.  For one, 

Plaintiffs do not allege that anyone suspected manipulation prior to the publication of an academic 

paper in May 2017.  See Compl. ¶ 88.  In fact, Plaintiffs contend that manipulation was so difficult 

to discern from the data that it would not even have caused a reasonably diligent person to 

investigate the possibility of manipulation, thus requiring statutes of limitations to be tolled.  

Compl. ¶ 206.  And Plaintiffs quote from an article reporting that—as of just months ago—“[m]any 

traders” still believe that the allegations of manipulation are “preposterous.”  See id. ¶ 210.13  All 

                                                 
13 Nick Baker & Cecile Vannucci, What If Somebody Really Is Gaming the VIX?, Bloomberg (Feb. 13, 
2018), https://www.bloomberg.com/news/articles/2018-02-14/billions-in-vix-rigging-profits-a-battered-
index-takes-new-hit. 
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of this severely undercuts any suggestion that someone with access to the trading data must have 

been highly reckless not to believe that significant manipulation was afoot. 

Third, even assuming contrary to fact that the trading data are, in fact, best interpreted to 

suggest material manipulation, the Seventh Circuit has repeatedly rejected the notion that 

recklessness can be inferred from a defendant’s failure to detect a fraud.  For example, in Pugh v. 

Tribune Co., 521 F.3d 686 (7th Cir. 2008), plaintiffs sued the Tribune Company for overstating a 

subsidiary’s circulation after the subsidiary itself provided inflated numbers.  To establish scienter, 

the plaintiffs “contend[ed] that the [defendants] intentionally or recklessly created weak circulation 

controls” to guard against such misrepresentations by subsidiaries.  Id. at 694.  “But rather than 

stating allegations about the existing or missing controls, the plaintiffs argue[d] that the 

controls must have been weak because a fraud actually occurred.”  Id.  The Seventh Circuit 

derided this circular argument as “fraud by hindsight.”  Id. at 694-95 (quotation marks omitted).  

As the court explained, “by definition, all frauds demonstrate the inadequacy of existing controls, 

just as all bank robberies demonstrate the failure of bank security”—but that does not indicate that 

the existing security measures were recklessly deficient.  Id.; see also Higginbotham, 495 F.3d at 

760 (same).  Here, too, Plaintiffs cannot infer the recklessness of Cboe’s regulatory controls simply 

from the fact that they (allegedly) failed to detect an alleged fraud by the John Doe defendants.  

Even if someone who spoke for Cboe should have detected the alleged manipulation but failed to 

do so, “the allegations do nothing to show why it was reckless, rather than just negligent, that 

[Cboe’s] executives did not realize that something was amiss.”  Kohl’s Corp., 895 F.3d at 939. 

2. Cboe’s Rules Do Not Support Scienter. 

Plaintiffs also allege that the existence of Cboe Options’ (and Cboe Futures’) rules against 

manipulation support scienter.  See Compl. ¶¶ 143-145.  Specifically, according to Plaintiffs, these 

rules “serve as further indicators that CBOE had—or, was reckless not to have—processes in place 
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to tell it” about manipulation.  Id. ¶ 145.  Once again, however, the question is not whether 

“CBOE”—an undifferentiated “it”—knew about or was reckless about manipulation; the issue is 

whether an official who made some materially misleading statement or omission knew or was 

reckless.  Supra at 27-28.  And in any event, the fact that the Cboe defendants prohibit 

manipulation shows only that they are carrying out their statutory obligations.  Indeed, if the 

existence of these rules is evidence of anything, it is evidence against an inference of recklessness.  

If Cboe Options lacked rules against manipulation, surely that would be offered as evidence of 

reckless disregard for the risk.  Moreover, if the simple existence of statutorily-required exchange 

rules were somehow significant evidence of scienter with respect to any undetected fraud, a 

plaintiff could prove scienter against an exchange defendant in every single case. 

3. Cboe’s Economic Interest In VIX Derivatives Does Not Support Scienter. 

Plaintiffs’ allegations about Cboe’s motive to protect VIX derivatives—Cboe’s alleged 

“crown jewels”—are similarly unpersuasive, for two distinct reasons.  See Compl. ¶¶ 146-158 

(capitalization omitted).   

First, allegations of a generic motive to protect the company are an insufficient basis for 

inferring the requisite scienter.  As the Seventh Circuit recently explained, executives often “ha[ve] 

a motive to pretend nothing was amiss,” but that “generalized motive common to all corporate 

executives is not enough to establish scienter.”  Kohl’s Corp., 895 F.3d at 939-40.  “Otherwise, 

‘virtually every company in the United States that experiences a downturn in stock price could be 

forced to defend securities fraud actions.’”  Id. (quoting Zucco Partners, LLC v. Digimarc Corp., 

552 F.3d 981, 1005 (9th Cir. 2009)).  This principle applies even when the alleged fraud “relate[s] 

to a core part of [the defendant’s] business,” just as Plaintiffs allege here.  Id. at 939. 

Second, Plaintiffs’ allegations about the importance of the VIX derivatives markets to Cboe 

actually cut sharply against an inference of scienter.  Plaintiffs allege that “[a]nything that 
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threatened the market’s confidence in CBOE’s ‘flagship’ VIX products … could kill CBOE’s cash 

cows, and bring the company to ruin.”  Compl.  ¶ 158.  Plaintiffs seek to cast that as a motive for 

a hypothesized, years-long effort to knowingly develop a product susceptible to manipulation, and 

then cover it up.  In fact, it is a powerful motive to aggressively police manipulation.  Given the 

importance of market confidence to Cboe’s business, it is not plausible that Cboe would knowingly 

tolerate manipulation and thereby risk allowing the John Doe defendants to “kill CBOE’s cash 

cows” for their own benefit.  Id.  Indeed, as the Seventh Circuit has observed, “it would be most 

unlikely for the Exchange to want to help a[n intermediary] defraud his customers, for scandals 

such as [a fraud] can only hurt the Exchange.”  Bosco v. Serhant, 836 F.2d 271, 279 (7th Cir. 

1987).  Even if Cboe took a strictly self-interested point of view, aggressive enforcement against 

any perceived manipulation would be a vastly better strategy than undertaking a years-long cover-

up and risking a broad erosion of market confidence—and catastrophic regulatory consequences—

if the cover-up was exposed.   

The Seventh Circuit has applied similar reasoning in rejecting an inference of scienter in a 

case where the defendant’s alleged gains “could not approach the losses [the defendant] would 

suffer from a perception that it would muffle a client’s fraud.”  Tricontinental Indus., Ltd. v. 

PricewaterhouseCoopers, LLP, 475 F.3d 824, 841 (7th Cir. 2007).  That cost-benefit calculus is 

particularly clear here because the patterns allegedly showing manipulation are discernable from 

publicly available data, and so could have been brought to light by anyone at any time.  Thus, to 

accept Plaintiffs’ theory, the Court would have to assume not only that Cboe officials were 

deceitful, but also that they were unbelievably foolish.  The obvious alternative explanation—that 

there was no cover-up, because any manipulation simply was not known or obvious to Cboe 

(perhaps including because it did not exist)—is far more plausible.  Thus, Plaintiffs have not met 
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the PSLRA’s requirement that “[a] plaintiff alleging fraud in a § 10(b) action … plead facts 

rendering an inference of scienter at least as likely as any plausible opposing inference.”  Tellabs, 

551 U.S. at 328.   

4. An Unrelated SEC Settlement Does Not Support Scienter. 

Plaintiffs also point to an unrelated 2013 settlement with the SEC based on Cboe Options’ 

failure to investigate a member firm’s compliance with an SEC regulation regarding short selling.  

See Compl. ¶¶ 159-164.  But an unrelated failure to enforce a different regulation—in a separate 

matter having nothing to do with VIX derivatives—is not a plausible basis for inferring that any 

Cboe official acted deceptively in making any statement or omission with respect to alleged VIX 

manipulation.  See Kohl’s, 895 F.3d at 939 (rejecting the notion that alleged “errors [we]re so alike 

as to make the recklessness inference at least as compelling as any other”).   

5. Scienter Cannot Be Inferred From Subsequent Measures. 

Plaintiffs next allege that Cboe “eventually tried to fix the problems” they raise and 

construe this as some form of admission that the prior standards were deficient.  Compl. at 59 

(capitalization omitted).  The Seventh Circuit’s decisions in Pugh and Higginbotham foreclose this 

argument.  In Pugh, the plaintiffs “seize[d] upon Tribune’s disclosure … that in the future it would 

require certain executives to certify the accuracy of their newspaper’s circulation figures.”  521 

F.3d at 695.  The Seventh Circuit answered that “drawing an inference from such facts does not 

comport with Federal Rule of Evidence 407, which provides that subsequent remedial measures 

may not be used as evidence of liability.”  Id.; see also Higginbotham, 495 F.3d at 760 (same).  

And “[q]uite independent of Rule 407, changing [a company’s] protocols does not show that earlier 

ones were recognized as deficient”; indeed, “[f]or all the complaint reveals, improving [them] … 

has been undertaken only as a public-relations measure, or to forestall future litigation, the cost of 
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which easily can exceed the losses attributable to fraud.”  Id.; see Pugh, 521 F.3d at 695.  Plaintiffs’ 

allegations about later measures are similarly irrelevant, both legally and factually, here. 

6. Cboe Options’ Disciplinary Proceedings Do Not Support Scienter. 

Finally, Plaintiffs suggest that several disciplinary proceedings that Cboe Options brought 

with respect to trading in VIX options or allegedly similar matters somehow further support an 

inference of scienter.  See Compl. ¶¶ 172-177.  This argument simply underscores the “damned if 

you do, damned if you don’t” approach of Plaintiffs’ entire case for scienter.  If Cboe Options did 

not enforce rules that it had on the books, that purportedly shows scienter. See supra at 30-31.  But 

if Cboe Options did enforce its rules, that somehow also shows scienter.  This does not make sense.   

The logical inference to draw from Cboe’s disciplinary proceedings is that it initiated such 

proceedings when it believed the circumstances warranted it.  Indeed, Plaintiffs do not allege a 

single enforcement case that they believe Cboe should have initiated but did not.  In any event, the 

decision to bring the alleged disciplinary proceedings does not show that Cboe was even negligent 

in failing to take others, let alone that any person who spoke for Cboe committed “an extreme 

departure from the standards of ordinary care . . . to the extent that the danger [of falsity] was either 

known to [her] or so obvious that [she] must have been aware of it.”  Tellabs, 513 F.3d at 704. 

* * * 

 While the above scienter analysis “addresse[s] the[] issues with the complaint one at a 

time,” ultimately the Court must “look at the allegations as a whole.”  Kohl’s Corp., 895 F.3d at 

940.  “Unfortunately for [Plaintiffs], this does not help.”  Id.  Plaintiffs have not identified, even 

by role, the Cboe officials whom they believe acted with an intent to deceive in this case.  And 

Plaintiffs’ scattered allegations do not support a strong inference of scienter on anyone’s part.  

Rather, by far the more plausible inference here is that the relevant Cboe officials simply did not 

believe there was evidence of manipulation—either because that is correct, see infra § V; or 
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because they reasonably relied on subordinates; or, at most, because of some form of negligence 

on their part, which is categorically insufficient to establish scienter.  Plaintiffs have thus failed to 

show that the inference of scienter is not “merely ‘reasonable,’” but “cogent and compelling” in 

light of “plausible opposing inferences.”  Tellabs, 551 U.S. at 323-24.   

E. Plaintiffs Fail To Plausibly Allege Reliance. 

To prevail on a Rule 10b-5 claim, Plaintiffs must establish reliance on Cboe’s alleged 

misstatements or omissions.  Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005).  

Plaintiffs allege that they “relied upon the fairness of the VIX SOQ process,” Compl. ¶ 202, but 

that is not an allegation of reliance based on any actionable misstatement or omission.  Plaintiffs 

also invoke two doctrines creating a presumption of reliance under certain circumstances (Compl. 

¶¶ 203-204), but neither of those doctrines supports Plaintiffs’ reliance allegations here. 

First, Plaintiffs are wrong that their reliance should be presumed under Affiliated Ute 

Citizens of Utah v. United States, 406 U.S. 128 (1972) (Compl. ¶ 203).  The presumption applies 

only to “an omission of a material fact by one with a duty to disclose.”  Stoneridge Inv., 552 U.S. 

at 159 (emphasis added); see id. (refusing to apply Affiliated Ute presumption because the 

defendants “had no duty to disclose”).  As explained above, there is no basis for a duty to disclose 

in this case.  See supra at 23-25. 

Second, Plaintiffs are wrong that they can invoke the “fraud-on-the-market” doctrine here 

(Compl. ¶ 204).  “The fraud-on-the-market premise is that the price of a security traded in an 

efficient market will reflect all publicly available information about a company; accordingly, a 

buyer of the security may be presumed to have relied on that information in purchasing the 

security.”   Amgen Inc. v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455, 458 (2013).  The classic 

example is an investor who buys shares in a company at a high price after a favorable (but 

fraudulent) earnings report, but who does so without specific knowledge of the report.  Because 
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the market price is presumed to reflect all information, the investor is deemed to have “indirectly 

reli[ed]” on the report when he paid more for the stock than, once the truth comes out, it will be 

worth.  Id. at 462.  The fraud-on-the-market presumption does not fit this case.  Plaintiffs did not 

buy stock in Cboe; they bought and sold VIX derivatives.  Even if a Cboe defendant had withheld 

information about manipulation of those markets, Plaintiffs have alleged no reason to believe that 

“the market’s” belief about whether trading was or was not being manipulated was “priced in” to 

the prices at which Plaintiffs bought and sold those derivatives.  Indeed, the concept of a unitary 

“stock price” is incoherent as applied to Plaintiffs’ allegations: Plaintiffs allege that a broad group 

of derivatives were susceptible to “manipulation” that might have affected their ultimate settlement 

value in disparate ways, not that a particular stock was sold at an artificially inflated price because 

of withheld information.  Thus, the fraud-on-the-market presumption cannot be used for this case.  

F. Plaintiffs Fail to Plausibly Allege Loss Causation, And Have Not Even Shown 
Article III Standing. 

Even if Plaintiffs plausibly alleged that they relied on Cboe’s alleged misstatements, 

Plaintiffs still would need to allege that “a misrepresentation … also caused a subsequent 

economic loss.”  Erica P. John Fund, Inc. v. Halliburton Co., 563 U.S. 804, 812 (2011).  Here, 

Plaintiffs have not plausibly alleged that they suffered any loss from Cboe’s alleged misstatements.  

Plaintiffs do not tie any particular statements Cboe made to any specific loss Plaintiffs suffered.  

Nor do Plaintiffs explain how any of Cboe’s alleged misstatements about the VIX caused those 

losses.  Instead, Plaintiffs contend only that manipulation by other entities caused their losses—

which is not enough to state a claim against Cboe.   

Moreover, Plaintiffs’ allegations are not even sufficient to establish loss causation by the 

third parties’ manipulation.  Plaintiffs assert that they “were forced to pay more (or to accept less) 

from [VIX derivatives] than they would have in a fair and orderly market,” but that claim is 
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unsupported.  Compl. ¶ 196.  Plaintiffs do not allege whether—in general, or in any particular 

transaction—the manipulation caused settlement prices to go up or down, or whether any price 

change would have harmed them or benefited them.  They simply allege that manipulation caused 

unspecified effects, so some class members must have lost money at some point.14  This is 

insufficient to state a claim, as recent decisions have held in commodities-fraud cases that did not 

even involve the PSLRA’s stringent pleading standards.  For instance, in Sonterra Capital Master 

Fund Ltd. v. Credit Suisse Group, AG, 277 F. Supp. 3d 521 (S.D.N.Y. 2017), the plaintiffs pleaded 

“no specific dates, no number of transactions, not whether [he] bought or sold, not which direction 

of … manipulation allegedly harmed him.”  Id. at 570.  The court dismissed the claim, finding that 

a complaint must “at a minimum provide some details regarding his transactions that are within 

his knowledge and bear on the plausibility that the alleged manipulation caused actual damage to 

his trading positions.”  Id. at 571.  Similarly, in In re LIBOR-Based Financial Instruments Antitrust 

Litigation, 962 F. Supp. 2d 606 (S.D.N.Y. 2013), the plaintiffs alleged manipulation caused prices 

to be “at times, artificially high and, at other times, artificially low.”  Id. at 620.  The court 

dismissed the claim because the plaintiffs failed to “include any allegations that make plausible 

(1) that they transacted in Eurodollar futures contracts on days on which Eurodollar futures 

contracts prices were artificial as a result of trader-based manipulation of LIBOR, or (2) that their 

positions were such that they were injured.”  Id. at 620-21.  Identical reasoning forecloses 

Plaintiffs’ claim here.  Indeed, given that Plaintiffs do not allege whether “their positions were 

such that they were injured,” id., they have not even met Article III’s requirement of pleading 

injury-in-fact.  Plaintiffs’ speculative assertion that some class member might have been injured 

                                                 
14 The named plaintiffs’ certifications pursuant to the PSLRA do not provide the requisite specificity.  These 
certifications list “all of the transactions of the plaintiff in the security that is the subject of the complaint 
during the class period specified in the complaint.” 15 U.S.C. § 78u-4(a)(2)(A)(iv).  They do not pinpoint 
any trades that were manipulated or that caused any loss. 
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at some point is insufficient to establish standing.  See Payton v. Cty. of Kane, 308 F.3d 673, 682 

(7th Cir. 2002) (“[A] named plaintiff cannot acquire standing to sue by bringing his action on 

behalf of others who suffered injury which would have afforded them standing had they been 

named plaintiffs.” (quotation marks omitted)). 

Moreover, although Plaintiffs purport to bring claims on behalf of broad classes of market 

participants, they fail to allege how the vast majority of those class members could have been 

affected by the alleged manipulation.  For instance, the plaintiff class includes individuals who 

sold their VIX derivatives before settlement.  Compl. ¶ 214.  Given that Plaintiffs’ theory is that 

the SOQ was manipulated, there is no basis for alleging that these individuals who did not hold 

VIX derivatives through expiration were harmed.  The plaintiff class also includes all investors 

who transacted in SPX options, on the theory that “Defendants’ manipulation of the SOQ process 

made SPX Option prices artificial.”  Compl. ¶¶ 200, 214.  This allegation is conclusory and 

implausible: Plaintiffs do not explain how allegedly improper quotes or orders submitted during 

an approximate one-hour settlement window, solely in a narrow set of SPX options, would have 

harmed all holders of all SPX options, who transacted in SPX options at other times.15  Plaintiffs’ 

allegations that manipulation was generally going on, and that large classes of market participants 

must therefore have been harmed somehow, do not suffice to plausibly allege loss causation.  

II. Plaintiffs Fail To State A Claim Under The CEA. 

Plaintiffs’ claim under the CEA, which governs futures trading, implicates a different 

regulatory scheme but ultimately fails for much the same reasons.  Cboe Futures, like Cboe 

                                                 
15 While the complaint makes stray allegations about exchange-traded products (“ETPs”) that are sold on 
other exchanges and are based on the value of the VIX, Plaintiffs seek to recover for alleged losses in 
connection with ETP transactions only from the John Doe Defendants and not from Cboe.  See Compl. ¶¶ 
223, 232, 240, 273, 277.  In any event, any allegations about losses to those who traded in ETPs are not 
meaningfully explained and are not plausible.  Plaintiffs’ manipulation allegations are about the SOQ 
process, but Plaintiffs do not explain how the SOQ process determines the value of ETPs. 
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Options, is a self-regulatory organization: It is a designated contract market under the CEA and 

therefore has duties to oversee its market and to enforce applicable standards of conduct.  See 7 

U.S.C. § 7(a); Compl. ¶ 143.  Plaintiffs allege that “[b]y failing to enforce bylaws, rules, 

regulations, and resolutions despite its status as a registered entity, [Cboe Futures] violated the 

CEA, specifically 7 U.S.C. §§ 7 and 25(b), hence allowing prices of VIX Futures to be artificial 

during the Class Period.”  Compl. ¶ 233.  But, as explained below, § 5 of the CEA (7 U.S.C. § 7) 

contains no private right of action.  And Plaintiffs’ claim under § 22(b) of the CEA (7 U.S.C. 

§ 25(b)) suffers from three fatal flaws.  First, Plaintiffs fail to allege any specific failure to enforce 

any rule with respect to any specific manipulative act.  Second, they fail to plausibly allege that 

such a lapse in enforcement caused any losses.  Third, they fail to adequately allege that any such 

lapse was motivated by bad faith, as the CEA’s limited cause of action requires.   

A. Section 5 Of The CEA Is Not Enforceable In Damages Suits. 

The first of the two provisions cited by Plaintiffs, § 5 of the CEA (7 U.S.C. § 7), is not 

enforceable via any private cause of action.  Section 5 specifies “core principles” for contract 

markets and makes compliance with those principles a condition for any entity “[t]o be designated” 

by the CFTC “as a contract market” and to “maintain” that designation. 7 U.S.C. § 7(d)(1)(A).  

“The CEA thus draws a distinction between the requirements for contract market designation in 

§ 5, which is directed to the CFTC, and the operational duties of designated contract markets … 

which [are] addressed to each exchange” elsewhere in the statute.  Sam Wong & Son, Inc. v. N.Y. 

Mercantile Exch., 735 F.2d 653, 667 (2d Cir. 1984).  As the Second Circuit has explained (and no 

court has questioned), “wrenching the provisions in § 5 out of context to create an exchange duty” 

and “implying a private right of action” would “disregard the framework Congress established.”  

Id.; see id. at 667 n.24; accord Klein & Co. Futures, Inc. v. Bd. of Trade of N.Y., 464 F.3d 255, 

259 (2d Cir. 2006) (“CEA § 22 enumerates the only circumstances under which a private litigant 
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may assert a private right of action for violations of the CEA.”); 7 U.S.C. § 25(a)(2) (making 

§ 25(a) and (b) the “exclusive remedies under this chapter available to any person who sustains 

loss as a result of any alleged violation of this chapter”). 

B. Plaintiffs Do Not Allege Any Specific Failure To Enforce Any Specific Rule. 

The CEA provides that a “registered entity”16 that “fails to enforce any bylaw, rule, 

regulation, or resolution that it is required to enforce” is liable “for actual damages sustained by a 

person who engaged in any transaction … to the extent of such person’s actual losses that resulted 

from such transaction and were caused by such failure to enforce,” if the plaintiff shows that the 

exchange “acted in bad faith,” 7 U.S.C. § 25(b)(1), (4) (emphasis added).  Thus, the statute requires 

a plaintiff to identify a specific “failure to enforce” a specific “rule.” 

Plaintiffs do not allege any such specific failure of enforcement here.  In fact, Plaintiffs do 

not even identify what Cboe Futures rules they believe would have averted their losses if those 

rules had been enforced.  See Compl. ¶ 235 (only stating that “many such rules were violated”).  

In their effort to show that the Cboe defendants knew of or recklessly disregarded manipulation, 

Plaintiffs argue that “many of CBOE’s rules recognize its obligation to police for and prevent 

manipulation,” and that the “existence” of these rules somehow shows that the Cboe defendants 

were aware of alleged manipulation.  Compl. ¶¶ 143-145; see supra at 30-31.  But even assuming 

these rules are also supposed to underlie the § 22(b) claim, Plaintiffs’ four “examples” of Cboe 

rules include two rules of Cboe Options, which Cboe Futures has no authority to enforce.  Compl. 

¶ 144(a), (b).  The remaining two “examples,” Rule 601 and Rule 603, broadly prohibit “fraudulent 

act[s]” and “manipulation of the market.”  Compl. ¶ 144(c), (d).  We assume that Plaintiffs’ § 22(b) 

claim rests on an alleged failure to enforce these two Cboe Futures rules. 

                                                 
16 Although Cboe Futures is a “registered entity” under the CEA. Cboe Options and Cboe Global are not—
and Plaintiffs do not allege otherwise.  Thus, those entities cannot be liable under § 22(b). 
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This theory fails because Plaintiffs fail to provide any factual basis to suggest that any 

particular order, quote or trade in SPX options was made with the intent to manipulate VIX 

futures, such that an enforcement action under Rule 601 or Rule 603 was justified (let alone 

required).  Instead, Plaintiffs claim in essence that ‘manipulation was going on’ during a period of 

several years, to the potential detriment of everyone who traded in VIX futures, and that Cboe 

Futures took an overall too-lax approach to enforcement during that period.  See Compl. ¶ 235 

(alleging that “the VIX settlement value” was “actively manipulated” “throughout the Class 

Period,” and that Cboe Futures failed to “address the manipulation”).  This falls far short of 

plausibly alleging any specific “fail[ure] to enforce” a rule on a particular occasion, as the CEA 

requires.  7 U.S.C. § 25(b)(1). 

This is not merely a technical defect.  When a plaintiff complains that an SRO failed to 

enforce a rule in a specific instance, it is possible to evaluate whether the particular circumstances 

actually warranted enforcement, whether the plaintiff suffered losses as a result of the specific 

omission, and other relevant issues.  The Seventh Circuit’s decision in Bosco v. Serhant, 836 F.2d 

271 (7th Cir. 1987), is a good example: A fraudster had tricked the plaintiffs into continuing to 

invest in his fraudulent scheme by omitting “customer designations” on trades and thereby 

obscuring the plaintiffs’ ongoing losses.  Id. at 273-74.  The plaintiffs sued the exchange, arguing 

that if the exchange had enforced its rule requiring customer designations for the fraudster’s trades, 

the fraud could not have continued and their losses would have been averted.  Id. at 277.  Similarly, 

in Troyer v. National Futures Ass’n, 290 F. Supp. 3d 874 (N.D. Ind. 2018), the court considered a 

§ 22(b) claim based on the defendant’s failure to enforce its membership criteria with respect to a 

specific individual; had the rule been enforced, the individual allegedly could not have defrauded 

the plaintiff of the specific sum that the plaintiff invested with him.  Id. at 881-83.  Faced with 
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allegations of the kind at issue in Bosco or Troyer, a court can decide whether the circumstances 

warranted enforcement of the cited rule, whether enforcement would have averted the loss, and 

whether the decision not to enforce was made in bad faith.  By contrast, a court could not even ask 

those questions about years of activity by numerous unnamed market participants that might or 

might not have violated any particular rule.  Just as a claim based on a federal agency’s failure to 

act “can proceed only where a plaintiff asserts that an agency failed to take a discrete agency action 

that it is required to take,” so, too, it is impossible to evaluate an SRO’s alleged failure to exercise 

its delegated enforcement powers absent similarly discrete allegations.  Norton v. S. Utah 

Wilderness All., 542 U.S. 55, 64 (2004).  Here, Plaintiffs have not identified any specific violation 

of a Cboe Futures rule that they believe Cboe Futures failed to enforce in connection with particular 

market activity, making it impossible for them to plausibly allege that Cboe Futures acted 

impermissibly in not enforcing Rules 601 or 603 in some unidentified circumstances. 

C. Plaintiffs Do Not Adequately Allege Any Causal Connection From A Failure 
Of Enforcement To Their Alleged Losses. 

Under the CEA, Plaintiffs must also plausibly allege that their losses “were caused by such 

failure to enforce,” i.e., by the SRO’s failure to enforce a specific rule in a given instance.  7 U.S.C. 

§ 25(b)(1); see id. § 25(b)(4) (reiterating that plaintiff must show that “such failure or action caused 

the loss”).  For several reasons, Plaintiffs fail to adequately allege causation here. 

1. Plaintiffs Cannot Plead Causation Without Identifying Specific Failures Of 
Enforcement. 

First, Plaintiffs’ failure to identify any discrete lapse in enforcement, see supra § II.B, also 

makes it impossible for them to adequately plead causation.  Because Plaintiffs do not allege any 

specific transactions that should have been the basis of enforcement, they cannot plausibly allege 

that their asserted losses are due to such a failure of enforcement. 
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Another court in this district recently rejected a § 22(b) complaint for just this reason. 

Braman v. CME Grp., Inc., 149 F. Supp. 3d 874, 892 (N.D. Ill. 2015).  There, the plaintiffs 

complained about an exchange’s allowance of high-frequency trading and allegedly preferential 

policies toward high-frequency traders (“HFTs”), which the plaintiffs claimed had the effect of 

distorting the market.  But the plaintiffs failed to “allege[] that any particular HFTs violated any 

particular rule or regulation that the defendants were required to enforce.”  Id.  The court dismissed 

the complaint, explaining that a “generic” allegation that abuses were ongoing during a Class 

Period in which the plaintiffs “purchased and/or sold futures contracts,” was insufficient to “tie a 

concrete loss to any manipulation.”  Id.  Plaintiffs’ complaint here suffers from the same 

fundamental flaw.  As in Braman, Plaintiffs have alleged, in substance, “that every [VIX Futures] 

contract in every market traded on [Cboe Futures] during a Class Period … was tainted by the 

presence of undefined and unidentified [manipulators].”  Id. at 890 (bracket omitted).  That is not 

sufficient to allege that any asserted losses are due to any lapse in enforcement by Cboe Futures. 

2. Plaintiffs Fail To Plausibly Allege But-For And Proximate Causation. 

Even if Plaintiffs had alleged particular failures to enforce Rules 601 and 603 against 

specific persons, they would still be required to plausibly allege that bringing those enforcement 

actions would have spared them their unidentified losses.  To state a claim, Plaintiffs must allege 

both but-for and proximate causation.  See In re Foreign Exch. Benchmark Rates Antitrust Litig., 

No. 13-cv-7789, 2016 WL 5108131, at *21 (S.D.N.Y. Sept. 20, 2016) (in context of manipulation 

claim, “[c]ausation under the CEA requires that a defendant be the proximate cause of the price 

artificiality”).  Here, Plaintiffs have not plausibly alleged either causation requirement. 

a) But-For Causation. 

First, any suggestion that Plaintiffs would not have suffered their asserted losses but for an 

alleged failure to enforce Rules 601 or 603 is speculative and implausible.  Cboe Futures only 
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could have enforced those rules by bringing disciplinary proceedings against alleged manipulators 

after the fact.  But Plaintiffs correctly do not allege that disciplinary proceedings would have 

resulted in refunds in past transactions—so enforcement would not have averted Plaintiffs’ losses 

on the contracts that they believe should have been the subject of enforcement.  And there also is 

no plausible causal link between such hypothetical disciplinary proceedings and future market 

activity.  Most importantly, it is entirely speculative whether Cboe Futures could have proved that 

any particular market participant had engaged in manipulation.  Indeed, the same bona fide 

explanations that render Plaintiffs’ claims of manipulation implausible (see infra § V) also would 

have been available to alleged manipulators to defend their market activity.  Moreover, even if 

Plaintiffs’ allegations about aggregate patterns allegedly show that manipulation was “going on,” 

Cboe Futures’ burden in an enforcement action would have been higher: it would have had to show 

that a particular accused trader’s particular trades were intended to manipulate.  Yet because 

Plaintiffs do not allege that any particular market participant’s particular activity was illegal, 

Plaintiffs necessarily have not alleged that Cboe Futures would have proved that any particular 

accused market participant’s particular actions violated the law.  Plaintiffs have thus failed to make 

it plausible that any disciplinary action under Rules 601 or 603 would have averted any future 

losses they allegedly suffered, whether at the hands of the same alleged manipulator or others.17 

Once again, Bosco provides an instructive contrast. There, the plaintiffs lost money on 

particular transactions as a result of a failure to enforce clear procedural rules (requiring customer 

designations) that governed those transactions at the time.  See Bosco, 836 F.2d at 273-74.  It is 

thus natural to say that the plaintiffs lost their money because the exchange did not enforce its rule.  

                                                 
17 Moreover, even if Cboe Futures had brought successful disciplinary proceedings, it is speculative what 
sanction (such as a fine or expulsion) might have been deemed appropriate in light of all the facts and 
circumstances and the discretionary authority of the relevant decisionmakers.  And even if stiff penalties 
had been imposed, the deterrent effect of those penalties on other market participants is speculative as well. 
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Here, by contrast, Plaintiffs’ theory relies entirely on speculation about the effects that more 

aggressive after-the-fact enforcement concerning unspecified manipulated transactions might have 

had on later transactions in which Plaintiffs participated.  That causal theory is too conjectural to 

survive a motion to dismiss.  See, e.g., Allen v. Wright, 468 U.S. 737, 757-59 (1984) (no Article 

III standing where the “links in the chain of causation” between challenged non-enforcement 

policy and plaintiffs’ injury involved “independent decisions” by third parties), abrogated on other 

grounds by Lexmark Int’l , Inc. v. Static Control Components, Inc., 572 U.S. 118 (2014). 

b) Proximate Causation. 

Plaintiffs’ claim that non-enforcement caused their losses also fails the more demanding 

requirement of proximate cause.  A claim for damages is ordinarily barred if it rests on a multi-

link chain of contingent causes and effects—even if the end result is foreseeable—because “[t]he 

general tendency of the law, in regard to damages at least, is not to go beyond the first step.” Hemi 

Grp., LLC v. City of New York, 559 U.S. 1, 10 (2010) (citation omitted).  Stopping at the “first 

step” here means imposing liability on actual manipulators, but not on Cboe Futures because it 

allegedly could have indirectly caused the alleged manipulators to act differently by taking 

unspecified disciplinary actions at an unspecified earlier time against unspecific and possibly 

different manipulators.  The causal connection between these—formed only by hypothetical 

deterrence effects—is too “indirect” and “attenuated” to support liability for Cboe Futures.  Id.   

D. Plaintiffs Do Not Adequately Allege Bad Faith. 

In addition, Plaintiffs have not adequately alleged that Cboe Futures “acted in bad faith in 

failing to take action or in taking such action as was taken.”  7 U.S.C. § 25(b)(4) (emphasis added).  

This bad-faith requirement is vital to preserving the self-regulatory model devised by Congress.  

In the futures context, unlike the securities context, Congress opted to allow a cause of action 

against exchanges for certain regulatory failures.  But Congress limited the cause of action to the 

Case: 1:18-cv-04171 Document #: 185 Filed: 11/19/18 Page 56 of 72 PageID #:3667



46 

rare case in which an SRO does not merely fail in its regulatory duties, but actually abuses its 

regulatory role by acting in bad faith.  As Bosco explained, this limitation reflects the concern that 

“commodity exchanges must not be deterred from exercising judgment by the prospect of heavy 

liability if they make a mistake.”  Bosco, 836 F.2d at 278. 

Because the bad-faith requirement is so fundamental to Congress’s design, courts have 

noted that it “is strictly applied” and is tantamount to a “special pleading rule.”  W. Capital Design, 

LLC v. N.Y. Mercantile Exch., 180 F. Supp. 2d 438, 441-42 (S.D.N.Y. 2001), aff’d, 25 F. App’x 

63 (2d Cir. 2002).  Indeed, Plaintiffs’ allegation of a bad-faith failure to enforce is, in substance, 

an accusation of fraud on the part of Cboe Futures, and their CEA claim should therefore be held 

to the particularity requirement of Rule 9(b).  In Daniel v. Board of Trade of City of Chicago, 164 

F.2d 815 (7th Cir. 1947), the Seventh Circuit specifically held that Rule 9(b) applied to the implied 

cause of action that preceded § 22(b).  Id. at 819-20.  Section 22(b) then “merely codif[ied] what 

had become the settled understanding of the scope of th[at] implied right of action.”  Bosco, 836 

F.2d at 276.  Rule 9(b) thus applies to a bad-faith claim under § 22(b).18  And even absent Rule 

9(b), Plaintiffs still would need to establish the “plausibility” of their allegation that Cboe Futures 

acted in bad faith; it is not enough to simply make a conclusory allegation as to Cboe Futures’ 

supposed bad faith.  See Iqbal, 556 U.S. at 683 (finding factual allegations insufficient to support 

a clam of “discriminatory state of mind”). 

To plead bad faith, a plaintiff must establish two elements.  First, the defendant “knew that 

a rule [it] [was] required to enforce was being violated or—what is in fact a form of knowledge—

                                                 
18 Cf. In re LIBOR-Based Fin. Instruments Antitrust Litig., 935 F. Supp. 2d 666, 713–14 (S.D.N.Y. 
2013), vacated and remanded on other grounds sub nom. Gelboim v. Bank of Am. Corp., 823 F.3d 759 (2d 
Cir. 2016) (applying Rule 9(b) standard to commodities manipulation claim); Ploss v. Kraft Foods Grp., 
Inc., 197 F. Supp. 3d 1037, 1057 (N.D. Ill. 2016) (applying Rule 9(b) standard to commodities manipulation 
claim insofar as misrepresentations are alleged). 
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deliberately closed [its] eyes so that [it] would not discover what [it] strongly suspected was going 

on.”  Braman, 149 F. Supp. 3d at 891-92 (citing Bosco, 836 F.2d at 276).  Second, “self-interest 

or other ulterior motive unrelated to proper regulatory concerns … constitute[d] the sole or the 

dominant reason for the exchange action.”  Zimmerman v. Chi. Bd. of Trade, 360 F.3d 612, 624 

(7th Cir. 2004) (addressing antitrust claim by applying CEA case-law (quoting Sam Wong, 735 

F.2d at 677)); accord Holladay v. CME Grp., No. 11-CV-8226, 2012 WL 3096698, at *4 (N.D. 

Ill. July 30, 2012) (applying “ulterior motive” requirement in CEA case and citing Second Circuit 

precedent).  Plaintiffs fail to adequately allege either element here. 

1. Plaintiffs Have Not Adequately Alleged Facts Supporting Knowledge Or 
Willful Blindness. 

First, Plaintiffs have failed to allege knowledge or willful blindness for all of the same 

reasons they have failed to allege scienter for purposes of their securities fraud claim.  See supra 

§ I.D.  In fact, the failure of Plaintiffs’ CEA claim follows a fortiori from the failure of the scienter 

allegations.  Whereas scienter under the Securities Exchange Act can be proved by a sufficient 

degree of recklessness, the CEA requires knowledge or willful blindness—i.e., that Cboe Futures 

“deliberately closed its eyes so that it would not discover what it strongly suspected was going 

on,” Bosco, 836 F.2d at 276, or engaged in “deliberate avoidance of inquiry by one who fears what 

inquiry would bring to light,” Nw. Nat’l Ins. Co. v. Maggio, 976 F.2d 320, 322 (7th Cir. 1992) 

(emphasis added).  Even if Plaintiffs had adequately alleged that Cboe Futures was extremely 

careless in failing to recognize manipulation, they certainly have not made it plausible that this 

failure was due to some conscious strategy to avoid learning the truth.  Indeed, as the complaint 

itself notes, the Cboe defendants brought multiple disciplinary proceedings with respect to 

volatility products including the VIX index, Compl. ¶¶ 172-177, which makes it implausible that 

those same defendants were willfully avoiding the truth. 
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To be sure, Bosco stated that, in some cases, courts “have treated the term ‘bad faith’ as if 

it read ‘negligence.’”  836 F.2d at 277-78.  But the cited cases arose under the Securities Exchange 

Act (and never mentioned the term “bad faith”), and in the 31 years since Bosco was decided, no 

court has ever allowed a CEA claim to proceed without allegations of knowledge or willful 

blindness.  That is likely because Bosco’s commentary addressed a very specific set of facts: 

namely, an exchange’s failure to enforce an objective, readily-verifiable rule (requiring “customer 

designations”) with respect to a specific trader whom the exchange knew was accused of violating 

it.  Id. (describing facts and limiting discussion to “the present setting”).  Bosco explained that 

“[t]he test is different” if—as is true here—“the exchange [allegedly] injures a trader through the 

exercise of a discretionary power.”  Id. at 278.  For the standard in that setting, Bosco cited two 

cases: the Seventh Circuit’s decision in Daniel, and the Second Circuit’s in Sam Wong.  Id.  Both 

of those decisions require “bad faith” in the traditional sense—and, significantly, Sam Wong 

imposes that requirement specifically with regard to an alleged failure to adequately monitor the 

market, just as Plaintiffs allege here.  See Sam Wong, 735 F.2d at 670-71; Daniel, 164 F.2d at 819-

20.  Thus, as multiple courts in this district have recognized, “negligence” is insufficient in a case 

like this one.  See Braman, 149 F. Supp. 3d at 892; Holladay, 2012 WL 3096698, at *4.  Plaintiffs 

must adequately allege knowledge or willful blindness, but they have failed to do so. 

2. Plaintiffs Have Not Adequately Alleged An Ulterior Motive. 

Plaintiffs have also not pleaded that Cboe Futures’ reason for failing to enforce was an 

ulterior motive.  As the Seventh Circuit explained in Zimmerman v. Chicago Board of Trade, 360 

F.3d 612 (7th Cir. 2004), SROs often have “potentially mixed motives,” because they or their 

board members often have an interest in the markets they regulate.  Id. at 624.  “These motives, of 

course, include genuine regulatory concerns, but the impact of the regulatory actions may advance 

private interests” as well.  Id.  Zimmerman thus held that “[i]n order to constitute bad faith, the 
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plaintiffs must show that ‘self-interest or other ulterior motive unrelated to proper regulatory 

concerns is alleged to constitute the sole or the dominant reason for the exchange action.”  Id. 

(quoting Sam Wong, 735 F.2d at 677; first emphasis added).19  Under this standard, “it is not 

enough for the plaintiffs to show that [Cboe Futures] was incidentally motivated in part by a desire 

… to advance [its] own interests”; rather, “the plaintiffs must present evidence that [Cboe Futures’] 

sole or dominant motive for acting was to serve personal interests.”  Id.; see also Holladay, 2012 

WL 3096698, at *4 (“When interpreting the ulterior motive element of the bad faith requirement 

of the CEA, courts have held that gross indifference is not enough. Instead, plaintiffs must 

demonstrate that the defendant acted in ‘self interest’ or personal animus.”) (citations omitted); W. 

Capital, 180 F. Supp. 2d at 441 (“Bad faith requires … a motive ascribable to malfeasance.”). 

Here, Plaintiffs have not alleged, either plausibly or with particularity, any ulterior motive.  

In practically every case addressing the ulterior motive question, the concern is that members of 

the decisionmaking body are also traders in the relevant market (or have financial stakes in those 

entities), and so are subject to direct conflicts of interest.  See, e.g., Sam Wong, 735 F.2d at 677; 

Zimmerman, 360 F.3d at 624; Minpeco, S.A. v. Hunt, 693 F. Supp. 58, 69 (S.D.N.Y. 1988). But 

there is no such allegation here.  Instead, Plaintiffs rely on the far more general and speculative 

theory that Cboe Futures’ actions were driven by a generic financial interest in the perception of 

market integrity—because this in turn would lead to more VIX futures trades overall and hence, 

indirectly, to more fees for Cboe Futures.  As explained above, however, Cboe’s interest in the 

perception of market integrity is not a plausible reason for lax enforcement; to the contrary, it is a 

powerful reason for robust enforcement.  See supra at 31-32.  Moreover, the Second Circuit has 

                                                 
19 Zimmerman involved a challenge to an exchange’s action under the antitrust laws, rather than the CEA, 
but it imposed the same bad-faith requirement, and it applied CEA case-law in so doing.  See Zimmerman, 
360 F.3d at 623; see also Cargill, Inc. v. Bd. of Trade of City of Chicago, 164 F.2d 820, 823 (7th Cir. 1947) 
(drawing bad faith requirement from contemporaneous decision in Daniel, 164 F.2d at 819-20). 
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explained that an interest in “generat[ing] increased trading volumes and revenues” does not 

“ma[k]e out a sufficient claim of bad faith.”  Brawer v. Options Clearing Corp., 807 F.2d 297, 303 

(2d Cir. 1986).  As the court observed, “[i]f such a degree of self-interest were allowed to 

demonstrate bad faith, then exchange board members . . . would inevitably be subject to bad-faith 

charges, and the concept of exchange self-regulation would be undermined.” Id.; see Apex Oil Co. 

v. DiMauro, 641 F. Supp. 1246, 1279-80 (S.D.N.Y. 1986) (same as to “investor confidence” 

motive), aff’d in relevant part, 822 F.2d 246, 261 (2d Cir. 1987).  

Even assuming Plaintiffs have adequately alleged an ulterior motive, they certainly have 

not given the Court a basis to infer that this was the sole or dominant motive underlying the inaction 

of which they complain.  Nothing in the complaint suggests that Cboe Futures did not genuinely 

believe that additional disciplinary proceedings were unwarranted—even if that belief allegedly 

was irresponsible.  In fact, Plaintiffs allege that the Cboe defendants have “vehemently denied” 

the inference of manipulation that Plaintiffs draw.  Compl. ¶ 210.  Plaintiffs’ failure to adequately 

allege bad faith is independently sufficient to warrant dismissal of their claim.20 

III. Plaintiffs’ Negligence Claim Should Be Dismissed. 

Plaintiffs’ state-law negligence claim should also be dismissed because it is barred by 

immunity, preempted by the regulatory scheme set out above, and it is meritless in any event. 

A. Plaintiffs’ Negligence Claim Is Barred By Immunity. 

As a threshold matter, Cboe Options’ regulatory immunity (see supra § I.A) bars state-law 

claims just as much as it bars federal-law claims under § 10(b) and Rule 10b-5.  See, e.g., In re 

                                                 
20 Plaintiffs’ boilerplate allegation in Claim Seven that “[e]ach Defendant is liable under the CEA (7 U.S.C. 
§ 2(a)(1)(B)), for the manipulative acts of their agents, representatives, and/or other persons acting for them 
in the scope of their employment” is not sufficient to allege any particular theory of liability based on any 
particular facts; it just repeats the language of the statute.  Compl. ¶ 274.  Because this conclusory allegation 
fails to provide any notice of what entity is being accused of acting as an agent of what defendant, Plaintiffs 
have failed to plausibly allege any such claim and Cboe cannot meaningfully respond to any such claim. 
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Series 7 Broker Qualification Exam Scoring Litig., 548 F.3d 110, 115 (D.C. Cir. 2008) (“The 

comprehensive structure set up by Congress is suggestive both of an intent to create immunity for 

[regulatory] duties and of an intent to preempt state common law causes of action.”); Sparta 

Surgical, 159 F.3d at 1211-13 (holding that state-law claims, including negligence, were barred 

by immunity).  Cboe Futures is similarly immune from negligence claims arising out of its 

regulatory activity.   See, e.g., Mandelbaum v. N.Y. Mercantile Exch., 894 F. Supp. 676, 680 

(S.D.N.Y. 1995) (futures SRO entitled to regulatory immunity).  Because all of Plaintiffs’ 

negligence claims concern regulatory acts, they are barred by immunity. 

B. Plaintiffs’ Negligence Claim Is Preempted. 

1. Plaintiffs’ Negligence Claim Regarding VIX Futures Is Preempted. 

It is settled law that the CEA preempts state-law claims that “bear[] upon the actual 

operation of the commodity futures markets.”  Am. Agric. Movement, Inc. v. Bd. of Trade, 977 

F.2d 1147, 1154–57 (7th Cir. 1992).  As Seventh Circuit has explained, “When application of state 

law would directly affect trading on or the operation of a futures market, it would stand ‘as an 

obstacle to the accomplishment and execution of the full purposes and objectives of Congress,’ and 

hence is preempted.”  Id. at 1156-55 (citation omitted).  Here, Plaintiffs’ claim that the VIX futures 

settlement process was susceptible to manipulation would “directly affect trading on or the 

operation of a futures market.”  Id.  Accordingly, Plaintiffs’ claim is preempted.   

2. Plaintiffs’ Negligence Claim Regarding VIX Options And SPX Options Is 
Also Preempted. 

Plaintiffs’ claims regarding options traded on Cboe Options are similarly preempted by the 

Securities Exchange Act.  Congress’s conferral of regulatory authority on the SEC “to facilitate 

the establishment of an national market system for securities,” 15 U.S.C. § 78k-1(a)(2), illustrates 

that “Congress intended for the regulations governing national securities exchanges … to be 
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uniform.”  Lanier v. Bats Exchange, Inc., 838 F.3d 139, 155 (2d Cir. 2016).  Among the powers 

that Congress conferred on the SEC is the authority to determine whether Cboe Options’ rules are 

sufficiently “designed to prevent fraudulent and manipulative acts and practices,” 15 U.S.C. 

§ 78f(b)(5).  Pursuant to that authority, the SEC approved every relevant aspect of the process that 

Plaintiffs now challenge—including the determination that VIX futures “should not be readily 

susceptible to manipulation.”  Supra at 18-19.  Yet Plaintiffs now seek to impose an elevated 

standard of care via state law: they contend that, for purposes of their state-law negligence claim, 

Cboe Options did not “use reasonable care” in finding the derivatives “not susceptible to 

manipulation.”  Compl. ¶ 243.  Under the Supremacy Clause, Plaintiffs may not rely on state law 

to second-guess the SEC’s judgment. Such an elevated standard of care would “stand as an obstacle 

to the uniformity that Congress intended to create for the national market system,” because it would 

“defeat Congress’s intent that the SEC, with its expertise in the operation of the securities markets, 

make the rules regulating those markets.”  Lanier, 838 F.3d at 155.  Thus, Plaintiffs’ state-law 

negligence claim is preempted by the Securities Exchange Act.   

3. Plaintiffs’ Negligence Claim Is Barred By SLUSA. 

Plaintiffs’ negligence claim also is independently barred by the Securities Litigation 

Uniform Standards Act of 1998 (SLUSA).  SLUSA orders the dismissal of state-law class actions 

that allege “a misrepresentation or omission of a material fact in connection with the purchase or 

sale of a covered security.”  15 U.S.C. § 78bb(f)(1)(A) (emphasis added); see 15 U.S.C. 

§ 78bb(f)(5)(E) (definition of “covered security”).  Here, Plaintiffs claim that the Cboe defendants 

were negligent because of an alleged failure to “apprise” investors of “the risk of manipulation” 

(Compl. ¶ 243).  Because that is, in substance, an allegation that Cboe omitted a material fact, the 

claim is barred.  See, e.g., Goldberg v. Bank of Am., N.A., 846 F.3d 913, 915 (7th Cir. 2017) 

(holding claim barred because it “depends on the omission of a material fact”).  At a minimum, 
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the SLUSA-required dismissal extends to Plaintiffs’ entire negligence claim, which is brought as 

a single count.  See Compl. ¶¶ 239-244 (Claim Three).  Moreover, because SLUSA bars the 

maintenance of “actions” that make allegations of the prohibited kind—and not merely the 

maintenance of specific “claims”—the statute compels dismissal of Plaintiffs’ entire complaint.  

See Goldberg, 846 F.3d at 919-20 (Flaum, J., concurring) (collecting authority to this effect but 

noting the absence of consensus); see also Cal. Pub. Emps.’ Ret. Sys. v. ANZ Sec., Inc., 137 S. Ct. 

2042, 2054 (2017) (“The term ‘action,’ however, refers to a judicial ‘proceeding,’ or perhaps to a 

‘suit’—not to the general content of claims.”).   

C. Plaintiffs Have Not Plausibly Alleged Negligence. 

In addition, Plaintiffs’ negligence claim should be dismissed for failure to state a claim. 

First, Cboe owed no duty of care.  Plaintiffs allege that Cboe breached a duty of care 

regarding the design of VIX derivatives.  But Cboe did not sell any derivatives to the class.  

Plaintiffs contend that Cboe owed a duty because “VIX, VIX Futures, VIX Options, and SPX 

Options are proprietary commercial products that CBOE created for profit and with the expectation 

that Plaintiffs and the Class would purchase VIX Futures, VIX Options, and SPX Options,” 

Compl. ¶ 241.  But no Illinois case holds that a mere profit motive creates a duty enforceable in 

tort, and the court should not “creat[e] a new legal duty beyond legislative requirements already 

in place.”  Cooney v. Chi. Pub. Sch., 943 N.E.2d 23, 29 (Ill. App. Ct. 2010).  Thus, as another court 

in this district has held, “[n]either CBOE nor [other regulated entities] owe investors an objective 

duty of care.”  Spicer, 1990 WL 172712, at *16. 

Second, absent such a duty, Plaintiffs’ claim is barred by the economic loss rule.  The 

economic loss rule “reflects the general principle that contract law is better suited than tort law to 

address the problem of commercial losses caused by mere negligence.”  JMB Mfg., Inc. v. Child 

Craft, LLC, 799 F.3d 780, 785 (7th Cir. 2015).  Plaintiffs’ derivatives trading is conducted via a 
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web of contracts involving market participants, intermediaries, and Cboe itself, leaving no room 

for an overlay of common-law negligence liability.  See Cmty. Bank of Trenton v. Schnuck Mkts., 

Inc., 887 F.3d 803, 814 (7th Cir. 2018) (when parties “participate in a network of contracts,” 

Illinois courts would find negligence claims barred by economic loss rule). 

Third, to the extent Plaintiffs allege that Cboe acted negligently in promoting VIX 

derivatives, Compl. ¶ 242, they are bringing a negligent misrepresentation claim that Illinois law 

does not recognize.  Cboe is not alleged to be in the “business of supplying information for the 

guidance of others in their business transactions” and therefore owes no other legal duty that could 

give rise to a negligent misrepresentation claim.  Kemper/Prime Indus. Partners v. Montgomery 

Watson Ams., Inc., 487 F.3d 1061, 1063-64 (7th Cir. 2007).   

Fourth, Plaintiffs have not plausibly alleged that Cboe breached any duty of care.  In 

particular, as previously explained, Plaintiffs have not plausibly alleged that Cboe knew or should 

have known of any manipulation.  See supra §§ I.D, II.D.1. 

Fifth, Plaintiffs have not plausibly alleged that any losses they suffered were caused either 

by any negligence on Cboe’s part or even by the alleged manipulation.  See supra §§ I.E, II.C. 

IV. Plaintiffs’ Aiding-and-Abetting Claim Under The CEA Should Be Dismissed. 

Plaintiffs devote one paragraph to an allegation of aiding-and-abetting liability under the 

CEA, asserting broadly that all defendants aided and abetted each other’s “violations of the CEA.”  

Compl. ¶ 278.  Although this claim is very opaque, it appears to be charging that the John Does 

aided each other’s manipulation; it is not clear that it has anything to do with Cboe.  See id. 

(alleging that “Defendants did so knowingly of each other’s manipulation of VIX Futures”—

whereas Cboe is not accused of manipulation at all (emphasis added)).  In any event, there is no 

basis for any allegation of aiding-and-abetting liability on the part of any Cboe defendant.   
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Section 22(a)(1) creates a cause of action against aiders-and-abettors.  7 U.S.C. § 25(a)(1).  

But Plaintiffs cannot bring this cause of action against Cboe Futures because it is limited to entities 

“other than a registered entity,” id., and Cboe Futures is a “registered entity.”  Compl. ¶ 233.   

Nor have Plaintiffs stated a claim against Cboe Options or Cboe Global.  To establish 

aiding-and-abetting liability, Plaintiffs must show that the relevant Cboe defendant “had 

knowledge of the principal’s … intent to commit a violation of the [CEA]”; “had the intent to 

further that violation”; and “committed some act in furtherance of the principal’s objective.”  

Damato v. Hermanson, 153 F.3d 464, 473 (7th Cir. 1998).  Moreover, because the underlying 

manipulation claim against the John Does must be pleaded with particularity under Rule 9(b), see 

infra at 56-57, a claim that Cboe aided and abetted that same conduct must be held to the same 

standard.  See Hefferman v. Bass, 467 F.3d 596, 601 (7th Cir. 2006).  Plaintiffs never allege that 

any Cboe defendant actually desired to further any manipulation, as aiding-and-abetting liability 

requires.  See Bosco, 836 F.2d at 279 (holding that the CEA incorporates the criminal aiding-and-

abetting standard, and explaining that “[a]iding and abetting in the criminal law requires not only 

knowledge of the principal’s objective but a desire to help him attain it”).  To the contrary, although 

Plaintiffs allege that “[t]he John Doe Defendants specifically intended to cause the artificial VIX 

Futures prices,” Compl. ¶ 260, Plaintiffs do not allege that the Cboe defendants had such intend.  

Instead, they allege only that the Cboe defendants “knew (or, at the very least, recklessly 

disregarded) that the SOQ process was being manipulated,” Compl. ¶ 10.  In any event, no 

allegation that some Cboe defendant acted with specific intent would be plausible: As Bosco said 

of another aiding-and-abetting claim, “it would be most unlikely for the Exchange to want to help 

a[n intermediary] defraud his customers, for scandals such as [a fraud] can only hurt the 
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Exchange.”  836 F.2d at 279.21 

V. Plaintiffs Have Not Adequately Alleged That Any Manipulation Occurred. 

Another major defect cuts across all of Plaintiffs’ claims: Plaintiffs cannot recover for 

losses suffered in connection with alleged manipulation unless they can adequately allege that the 

manipulation in fact occurred, and they have not done so here. 

Because “price manipulation is a species of fraud,” Bosco, 836 F.2d at 276, Plaintiffs’ 

allegations of manipulation are subject to the heightened pleading standard of Rule 9(b).  See In 

re London Silver Fixing, Ltd., Antitrust Litig., 213 F. Supp. 3d 530, 566 (S.D.N.Y. 2016) (applying 

Rule 9(b) standard to manipulation claim); In re Amaranth Nat. Gas Commodities Litig., 587 F. 

Supp. 2d 513, 535 (S.D.N.Y. 2008) (same).  Thus, Plaintiffs must describe with particularity “the 

who, what, when, where, and how of the fraud.”  Pirelli Armstrong Tire Corp. Retiree Med. 

Benefits Trust v. Walgreen Co., 631 F.3d 436, 441–42 (7th Cir. 2011).  In addition, Rule 9(b) 

requires that “a claim for manipulation that alleges that a defendant engaged in an otherwise 

legitimate transaction with the goal of manipulating the market must be dismissed unless the facts 

alleged, taken as true, give rise to a strong inference that manipulation was the dominant purpose 

of the transaction.”  Amaranth, 587 F. Supp. 2d at 536 (emphasis added). 

Plaintiffs’ allegations of manipulation fail to satisfy Rule 9(b).  Plaintiffs do not identify 

the alleged wrongdoers, even generally.  While Plaintiffs detail the characteristics of Lead Market 

Makers (“LMMs”) and Designated Primary Market Makers (“DPMs”), Compl. ¶¶ 58-62, they do 

not allege that these types of market participants are responsible for the alleged fraud.  Nor do 

                                                 
21 Plaintiffs also fail adequately to allege that a Cboe defendant knew of the manipulation, as discussed 
above (see supra §§ I.D, II.D.1), or took any action to further it.  Moreover, a person cannot aid and abet a 
nonexistent offense, because there is no violation to “participate[] in.”  In re Amaranth Nat. Gas 
Commodities Litig., 730 F.3d 170, 182 (2d Cir. 2013).  As explained below, Plaintiffs have not adequately 
alleged manipulation here in the first place.  See infra § V. 
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Plaintiffs identify the “what,” “when,” “where,” or “how” of any particular fraud.  Rather, 

Plaintiffs allege that scores of settlements over many years were merely “vulnerable” to 

manipulation.  Compl. at 21.  Further, Plaintiffs do not allege the mechanism for any particular 

fraud, but instead merely allege that two possible mechanisms are consistent with the aggregate 

data.  See Compl. ¶¶ 76-80 (“banging the close”), ¶¶ 81-87 (manipulating the two-zero bid rule).  

It is evident that Plaintiffs do not know which, if any, settlements were manipulated, and seek to 

use discovery to remedy that pleading defect.  Rule 9(b) prohibits this strategy.   

Plaintiffs rely heavily on the paper written by Griffin and Shams, Compl. ¶¶ 88-134.  

Griffin is not a disinterested scholar: he discloses that his expert consulting firm “may stand to 

profit from litigation related to the subject matter of this article.”  Griffin & Shams at 1377.  But 

even Griffin’s paper does not claim that it can show that any particular settlement was manipulated.  

Rather, it aggregates data over many years that is, allegedly, consistent with an unspecified 

percentage of VIX settlements being manipulated in unspecified ways.  See Compl. ¶ 88 

(compiling aggregate data regarding trading volume spikes).  And the concluding paragraph states 

only that the VIX settlement “appears susceptible to manipulation,” but “we cannot fully rule out 

all potential explanations without more granular data.”  Griffin & Shams at 1416.   

The Griffin/Shams paper’s analysis also is incomplete.  The paper focuses on high trading 

volumes on trading days, but does not analyze the effect of these volumes on SPX options prices.  

Similarly, the graphs in the complaint provide aggregate information on trading volumes, without 

analyzing fluctuations in options prices on an aggregate basis, much less with respect to particular 

transactions.  See, e.g., Compl. ¶¶ 93-94, 96, 127. 

And even with respect to Plaintiffs’ aggregate data on trading volumes, Plaintiffs overlook 

an innocent, bona fide trading explanation for the data they cite: routine and permissible  “strategy 
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orders.”  Strategy orders are defined as orders that “relate to the market participant’s positions in 

expiring volatility index derivatives”—namely, VIX options and futures.  Cboe Rule 6.2.01(a).22  

Cboe rules expressly contemplate strategy orders as a normal and legitimate trading behavior 

during the SOQ auction on VIX settlement days.  See id.  Strategy orders “are for options series 

with the expiration that the Exchange will use to calculate the exercise or final settlement value, 

as applicable, of the applicable volatility index derivative.”  Id.  Thus, strategy orders explain 

Griffin and Shams’ observations of elevated trading in the SPX options series with the expiration 

date that will be used to calculate the expiring VIX derivatives.  Further, strategy orders are “for 

option series with strike prices approximating the range of series that are later determined to 

constitute the constituent option series for the applicable expiration.”  Id.  Thus, they explain 

Griffin and Shams’ observation of elevated trading volume for all of the SPX series that would be 

eligible and used to calculate the VIX settlement value, but not for those series at other times.  

Finally, such orders “are for put (call) options with strike prices equal to or less (greater) than the 

‘at the-money’ strike price.”  Id.  Thus, they explain Griffin and Shams’ finding of volume spikes 

in the out-of-the-money SPX series during the SOQ auction, but not at other times.  Because 

Cboe’s rules contemplate the trading practices that account for the volume spikes on which 

Plaintiffs base their claims, those volume spikes do not support a “strong inference that 

manipulation was the dominant purpose of the transaction.”  Amaranth, 587 F. Supp. 2d at 536.    

What is most striking about the complaint is that in the two years since Griffin and Shams 

published their article, Plaintiffs have turned up nothing of substance to corroborate these 

allegations.  Plaintiffs cite vague public statements of former (not current) regulators.  Compl. ¶ 9.  

But those public statements say nothing about any particular VIX settlements, or even about 

                                                 
22 Available at https://www.cboe.com/publish/cboe-rules/cboe-exchange-inc-rule-book.pdf. 
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Plaintiffs’ core theory that the SOQ is manipulated; instead, they reflect generalized suspicion 

about VIX-related products.  Plaintiffs also refer to an anonymous “whistleblower” letter, but that 

letter merely alleges that the spot VIX index “can be moved up or down by posting quotes without 

any physical trading taking place.”  Compl. ¶ 90.  This is completely different from the 

manipulation that Plaintiffs allege—Plaintiffs allege that manipulation of the SOQ affected the 

settlement price for VIX derivatives, not that the spot VIX index itself can fluctuate in certain 

circumstances.  Finally, Plaintiffs quote a May 24, 2017 article by a Bloomberg author that “VIX 

looks pretty tempting” for manipulation, Compl. ¶ 74, but that same author wrote a follow-up 

article two days later stating that “normal hedging behavior” could explain Griffin and Shams’ 

findings.23  Despite its length, nothing in the complaint supports Griffin and Shams’ theory of 

manipulation, or offers any allegation on how or when manipulation supposedly occurred. 

 Plaintiffs also seek to infer manipulation from alleged changes in trading behavior after the 

announcement of a FINRA investigation.  Compl. ¶¶ 125-134.  But that inference does not follow.  

The announcement of an investigation could well spook market participants; Plaintiffs have no 

basis for assuming a change in behavior by purported manipulators as opposed to others. 

 Plaintiffs also have failed to allege other elements of a market manipulation claim, even 

against third parties.  For instance, Plaintiffs have not alleged scienter.  Rule 10b-5 claims require 

particularized scienter allegations, and Plaintiffs likewise must show the defendant “specifically 

intended to cause the artificial price” to prove manipulation under the CEA.  In re Dairy Farmers 

                                                 
23 This article is available at Matt Levine, VIX Hedging and College Sports, Bloomberg 
(May 26, 2017), https://www.bloomberg.com/opinion/articles/2017-05-26/vix-hedging-and-
college-sports.  Cboe may rely on this follow-up article at the motion to dismiss stage because it explicitly 
refers back to the May 24 article Plaintiffs incorporate in the Complaint, and corrects the misleading 
impression created by Plaintiffs’ selective quotation of only the May 24 article.  See Tellabs, 551 U.S. at 
322; cf. Malin v. XL Capital, Ltd., 499 F. Supp. 2d 117, 131 (D. Conn. 2007) (courts “routinely” hold that 
when a complaint quotes a document “only in part and omits critical portions,” a court may “consider the 
full text[] of the quoted documents”). 
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of Am., Inc. Cheese Antitrust Litig., 801 F.3d 758, 764-65 (7th Cir. 2015); see In re Commodity 

Exchange, Inc. Silver Futures & Options Trading Litig., No. 11 Md. 2213, 2012 WL 6700236, at 

*10-12 (S.D.N.Y. Dec. 21, 2012) (dismissing CEA claims where “no specific facts” showing intent 

to artificially affect prices were alleged).  Given that the complaint contains no allegations 

regarding any particular act of manipulation, it also contains no allegation regarding anyone’s 

specific intent during any act of manipulation.  Further, for the reasons explained above, Plaintiffs 

also have not adequately pleaded that any market participant, much less all class members, was 

harmed by the alleged manipulation.  See supra § I.F.; 7 U.S.C. § 25(a)(1) (CEA claims require 

showing of “actual damages”); Braman, 149 F. Supp. 3d at 892 (plaintiffs must show a “net loss” 

from the manipulation). 

Because Plaintiffs do not even state a claim for manipulation against the John Does, they 

plainly have not stated a claim based on Cboe’s attenuated link to that alleged manipulation.  

CONCLUSION 

 For the foregoing reasons, Plaintiffs’ complaint should be dismissed in its entirety. 
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