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INTRODUCTION 

Kimberly Justice is “dynamic, professional, exceptionally well prepared and has proven 

herself capable of leading major litigation such as this one.”  Kessler Topaz Meltzer & Check, 

LLP (the “Kessler Firm”) wrote that on July 25, 2018, in this case about Ms. Justice.  ECF No. 

91 at 5. In the eight months since receiving the Kessler Firm’s endorsement, Ms. Justice has only 

become more qualified to serve as co-lead counsel given her active, primary role in this 

litigation. Yet, the Kessler Firm is asking the Court to remove Ms. Justice from her personal 

appointment as co-lead counsel.  The Kessler Firm, however, has failed to provide a single, valid 

justification for its request.   

On August 16, 2018, the Court appointed Kimberly Justice, an experienced antitrust and 

securities litigator, as one of two co-lead counsel in this case (the “Leadership Order”). ECF No. 

119 at 1-2.  In keeping with many other courts around the country, the Court wrote in its 

Leadership Order that “these designations are of a personal nature”1 and “the Court expects these 

attorneys to undertake personal responsibility to perform the designated functions.”  ECF No. 

119 at 2.  The Court’s appointment followed a lead-counsel-application process in which 

plaintiffs in 19 of 26 actions consolidated into this multi-district litigation supported Ms. 

Justice’s proposed leadership. See ECF No. 110-1.  Notably, in so supporting Ms. Justice’s 

application, a number of eminently qualified attorneys thereby refrained from seeking their own 

lead-counsel appointment.  

                                                           
1 Lawyers often change firms.  Indeed, it is precisely due to, inter alia, the potential for 

circumstances such as these that MDL “best practices” propose individual appointments.  See Duke Law 

Center For Judicial Studies, MDL Standards & Best Practices at 29 (Sept. 11, 2014) (advising courts not 

to “appoint firms” but rather to “appoint individual lawyers who can be held accountable and ensure that 

the case receives consistent attention of a senior partner, rather than risking an excessive degree of 

delegation to less experienced attorneys.”).  This forces firms to honor a court’s careful consideration of a 

myriad of factors, including but not limited to talent, resources, diversity and balance on the leadership 

team.   
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Since being appointed, Ms. Justice has devoted substantial time to this case, gaining 

significant institutional knowledge regarding the facts and legal issues involved.  Specifically, 

she played a leading role crafting the consolidated complaint, working closely with co-counsel to 

develop the discovery strategy, interfacing with experts, and supervising motion to dismiss 

briefing.  She has also worked cooperatively with her co-lead counsel, Jonathan Bunge of Quinn 

Emanuel Urquhart & Sullivan LLP; members of the Plaintiffs’ Steering Committee (“PSC”); and 

other firms involved in the case.   

Ms. Justice recently moved her practice to Freed Kanner London & Millen LLC (“Freed 

Kanner”), a highly-respected law firm based in Chicago that specializes in antitrust litigation.  

Although Ms. Justice has changed firms, her commitment to this case has not changed.  

Moreover, Freed Kanner has the resources necessary to support Ms. Justice in her continued 

leadership of the case.  Removing Ms. Justice as co-lead counsel, as urged by the Kessler Firm, 

would deprive the putative class of critical continuity of leadership and institutional knowledge, 

particularly now when the Court and the parties are handling issues related to the pleadings and 

the motion to dismiss.  Finally, Ms. Justice’s continued leadership in this case is supported by the 

clear majority of firms currently involved in this litigation, including all three PSC members.2  

Accordingly, the Court should deny the Kessler Firm’s motion. 

                                                           
2 The following nine firms support Ms. Justice’s continued leadership in this case:  Hausfeld LLP 

and Bleichmar Fonti & Auld LLP (attorneys for plaintiff William Siegel); Kellogg Hansen Todd Figel & 

Frederick PLLC (attorneys for named plaintiff John Pels); Motley Rice LLC (attorneys for named 

plaintiffs FTC Capital GMBH and LRI Invest S.A.);  Cohen Milstein Sellers & Toll PLLC (attorneys for 

named plaintiff Victor Choa); Robbins Kaplan LLP; Lockridge Grindal Nauen PLLP (attorneys for 

plaintiff Haldeman Realty Co., Inc.); Stull, Stull & Brody (attorneys for David Quint); and Gustafson 

Gluek PLCC (attorneys for plaintiff Robert Etten). 
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ARGUMENT 

I. MS. JUSTICE SHOULD REMAIN AS CO-LEAD COUNSEL BECAUSE OF HER 

EXTENSIVE EXPERIENCE PROSECUTING COMPLEX ANTITRUST AND 

SECURITIES CLASS CASES GENERALLY AND THIS CASE SPECIFICALLY 

 

As set forth in the filing relied upon by the Court in selecting Ms. Justice as co-lead 

counsel, Ms. Justice is an experienced litigator and trial attorney who has dedicated her career to 

prosecuting claims on behalf of those harmed by corporate fraud.  See ECF No. 91. The mere 

fact that Ms. Justice has changed firms does nothing to alter the fact that she is eminently 

qualified under Federal Rule of Civil Procedure 23(g) to co-lead this litigation. 

Before and after the Court’s leadership appointment, Ms. Justice has had significant 

involvement in all aspects of this litigation.  In mid-February 2018, Ms. Justice began evaluating 

potential claims, litigation strategy and venue in connection with potential manipulation of the 

Chicago Board of Options Exchange (“CBOE”) Volatility Index (the “VIX”).  Thereafter, on 

February 21, 2018, the Kessler Firm filed its initial complaint alleging violations of the Sherman 

Act against John Doe defendants for manipulation of the VIX.  Ms. Justice has been deeply 

involved in this litigation ever since.  Before being appointed, Ms. Justice: (i) worked with 

experts to craft a subpoena aimed at seeking data to identify the John Doe defendants; (ii) 

successfully petitioned the Honorable Analisa Torres of the District Court of the Southern 

District of New York (“SDNY”) in March 2018 to issue that targeted subpoena; (iii) appeared 

before Your Honor on April 5, 2018, when Plaintiff Atlantic Trading USA, LLC, sought 

permission from this Court to issue a similar subpoena; (iv) argued before the Judicial Panel of 

Multidistrict Litigation (“JPML”) for consolidation and transfer; (v) attended the hearing on 

CBOE’s motion to quash the SDNY subpoena that took place the same day and in the same 
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courthouse as the JPML hearing; and (vi) appeared at the Court’s July 11, 2018 initial status 

conference.   

Since her appointment, Ms. Justice has (i) worked cooperatively with co-lead counsel and 

the PSC to develop case strategy; (ii) researched and analyzed potential claims; (iii) drafted the 

consolidated complaint; (iv) analyzed named plaintiffs’ trading data; (v) analyzed CBOE’s 

motion to dismiss and drafted responsive briefing thereto; (vi) drafted Plaintiffs’ motion for 

expedited discovery; and (vii) led the Kessler Firm’s team assisting her in the litigation.  Ms. 

Justice has also been the primary contact with co-counsel and the PSC on all facets of the case.  

Additionally, since her August 2018 appointment, Ms. Justice has appeared before the Court for 

three status conferences and two motion hearings.  Thus, removing Ms. Justice as co-lead 

counsel would deprive the class of Ms. Justice’s institutional knowledge.  

Ms. Justice does not dispute that other attorneys at the Kessler Firm, particularly senior 

associate Joshua Materese, have assisted her in litigating this case.3  To the extent that the 

Kessler Firm’s attorneys have knowledge that will benefit the class in the case, Ms. Justice 

intends to involve and assign work to those attorneys, just as she would to attorneys on the PSC 

and other attorneys that have been involved in the litigation.  However, given the critical role 

Ms. Justice has played in each aspect of the prosecution of this case, and her institutional 

knowledge, it is in the best interests of the putative class that she should continue to co-manage 

this case. 

                                                           
3 Respectfully, Ms. Justice has spent more time by far working the case than any other lawyer at 

the Kessler Firm.  Ms. Justice has appeared on every filing the Kessler Firm has made in the case.  

Conversely, Mr. Nirmul is absent from every filing the Kessler Firm made after the Leadership Order.  

See ECF Nos. 140, 161, 165, 187, 192 and 213. 
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II. FREED KANNER HAS THE RESOURCES AND IS COMMITTEED TO 

SUPPORTING MS. JUSTICE AS CO-LEAD COUNSEL 

 

Freed Kanner specializes in prosecuting class action antitrust cases. Every active case it is 

litigating nationwide is brought on behalf of plaintiffs and pursuant to a contingency fee 

agreement. Moreover, Freed Kanner was involved early in the present litigation as one of the 

firms that filed a lawsuit in the Northern District of Illinois against the CBOE Exchange, Inc. 

based on these same claims. See Cassandra Trading Group, LLC v. CBOE Exchange, Inc., et al., 

No. 18-cv-05093 (N.D. Ill.). Just as when it filed the Cassandra Trading Group case, Freed 

Kanner is committed to providing the staffing and resources necessary to successfully prosecute 

this matter. If any transition time is required, Freed Kanner will absorb that time, and it will not 

be billed to the case. 

Freed Kanner has extensive class action experience in the Northern District of Illinois. 

Presently, the firm serves as co-lead counsel in the following two antitrust class actions in the 

District: In re Opana ER Antitrust Litig., No. 14-cv-10150, MDL 2580 (N.D. Ill. Apr. 2, 2015) 

(ECF No. 78), and Kleen Products, et al. v. International Paper, et al., No. 10-cv-05711 (N.D. 

Ill. Jan. 20, 2011) (ECF No. 145).4 Freed Kanner’s sophisticated lawyering in Kleen recently 

resulted in a $354 million settlement with certain defendants.  The settlement is believed to be 

the third largest civil antitrust settlement ever obtained in the Seventh Circuit, and it is the largest 

settlement in any Illinois civil action in 2018.  See The Cook County Jury Verdict Reporter at 

https://lawbulletinmedia.com/press/trial-lawyer-excellence-award-winners-for-2018-announced/. 

Historically, Freed Kanner is one of the most successful plaintiff class action law firms 

located within the Northern District of Illinois. Over their decades of practicing class action 

                                                           
4 Freed Kanner serves as liaison counsel for In re Local TV Advertising Antitrust Litigation, No. 

18 C 6785, MDL 2867 (N.D. Ill.) (ECF No. 170), an antitrust class action matter. 

Case: 1:18-cv-04171 Document #: 237 Filed: 04/10/19 Page 6 of 12 PageID #:4138



7 

 

litigation, the partners of Freed Kanner have been appointed to leadership positions in many of 

the largest class action cases in the District, including the following cases:   

• In re Aftermarket Filters Antitrust Litig., MDL No. 1957 (N.D. Ill.) 

(Gettleman, J.): Freed Kanner attorneys served as co-lead counsel on behalf of 

direct purchasers of replacement automobile air and oil filters in a nationwide 

antitrust price-fixing case, obtaining settlements of nearly $18 million.  

• In re Brand Name Prescription Drugs Antitrust Litig., MDL No. 997 (N.D. Ill.) 

(Kocoras, J.): Freed Kanner attorneys served as co-lead counsel in this antitrust 

price-fixing class action. Settlements totaling approximately $715 million were 

recovered on behalf of the plaintiff class, which is still the largest antitrust class 

action settlement within the Seventh Circuit. 

• In re Clozapine Antitrust Litig., MDL No. 874 (N.D. Ill.): Freed Kanner 

attorneys served as co-lead counsel in this antitrust class action against Caremark 

and Sandoz Pharmaceuticals alleging that the defendants entered into an illegal 

agreement to distribute a drug known as Clozaril by tying it to the purchase of a 

blood testing system, by fixing the price of the packaged sale, and by conspiring 

to monopolize the relevant market.  More than $20 million was recovered for the 

class. 

• SchagrinGas Co. v. BP Products North America, et al., No. 1:06-cv-3621 (N.D. 

Ill.) (Zagel, J.): Freed Kanner attorneys served as co-lead counsel on behalf of 

direct purchaser plaintiffs in this nationwide class action involving 

monopolization claims under Section 2 of the Sherman Act. The case resulted in a 

settlement of over $50 million.  

Outside the Northern District of Illinois, Freed Kanner is presently co-lead counsel in the 

following three antitrust class action cases: In re Automotive Parts Antitrust Litig., No. 12-md-

02311 (E.D. Mich. Mar. 19, 2012) (ECF No. 60); In re Payment Card Interchange Fee and 

Merchant Discount Antitrust Litig., MDL No. 1720 (E.D.N.Y. Nov. 30, 2016) (ECF No. 6754); 

and Binz, et al. v. Amadeus IT Group, S.A., et al., No. 15-cv-05457 (S.D.N.Y. Oct. 5, 2015) 

(ECF No. 107). Additionally, its attorneys have undertaken lead or co-lead positions in class 

action litigation throughout the United States that have resulted in significant class recoveries,5 

                                                           
5 In re Hydrogen Peroxide Antirust Litigation, MDL 1682 (E.D. Pa.) (settlements of over $97 

million); In re Linerboard Antitrust Litigation, MDL 1261 (E.D. Pa.) (settlements of over $200 million); 

In re Flat Glass Antitrust Litigation (No. II), MDL 1942 (W.D. Pa.) (settlements of over $22 million); In 
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including In re High Fructose Corn Syrup Antitrust Litigation, MDL 1087 (C.D. Ill.) 

(settlements of over $531 million). In addition to serving as lead or co-lead counsel, Freed 

Kanner attorneys regularly play key roles as members of executive or steering committees, 

negotiating ESI issues, taking and defending depositions, working with expert witnesses, and 

managing all aspects of pre-trial discovery.6 Freed Kanner has the experience and resources 

needed to assist Ms. Justice with the successful prosecution of this case moving forward.  

 

 

                                                           
re Urethane Chemicals Antitrust Litigation, MDL 1616 (D. Kan.) (settlements of over $33 million); In re 

Methyl Methacrylate (MMA) Antitrust Litigation, MDL 1768 (E.D. Pa.) (settlements of over $15 million); 

In re Infant Formula Antitrust Litigation, MDL 878 (N.D. Fla.) (settlements of over $125 million); In re 

Chubb Drought Insurance Litigation, MDL 782 (S.D. Ohio) (settlements of over $110 million); In re 

Ocean Shipping Antitrust Litigation, MDL 395 (S.D.N.Y.) (settlements of over $79 million);  In re 

Isostatic Graphite Antitrust Litigation, Master File 00-CV-1857 (E.D. Pa.) (settlements of over $11 

million); In re Carbon Dioxide Antitrust Litigation, MDL 940 (M.D. Fla.) (settlements of over $53 

million); In re Morrison Knudson Securities Litigation, CA No. 94-CV-3345 (D. Idaho) (settlements of 

over $43 million); In re M-L Lee Acquisition Fund Securities Litigation (D. Del.) (settlements of over $33 

million); In re Public Service Company of New Mexico (S.D. Cal.) (settlements of over $33 million 

dollars); Piggly Wiggly Antitrust Litigation (E.D. Tex.) (settlements of over $32 million); Koch Gathering 

Systems, Inc. Oil Spill Litigation (Dist. Ct. of Nueces County, Tex.) (settlements of over $10 million). 
6 In re Lithium Ion Batteries Antitrust Litigation, MDL No. 2420 (N.D. Cal.) (Direct Purchaser 

Plaintiffs’ Steering Committee in case with settlements of over $138 million); In re Cathode Ray Tube 

(CRT) Antitrust Litigation, MDL 1917 (N.D. Cal.) (served as Chair of Discovery in case with settlements 

of over $100 million for the class); In re Air Cargo Shipping Services Antitrust Litigation, MDL 1775 

(E.D.N.Y.) (appointed co-chair of discovery in case with settlements of almost $600 million); In re 

Vitamins Antitrust Litigation, MDL 1285 (D.D.C.) (served as co-chair of discovery in case with over $1.3 

billion in settlements); In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, MDL 1486 

(N.D. Cal.) (served as co-chair of discovery in case with settlements of over $300 million); In re Rubber 

Chemicals Antitrust Litigation, MDL 1648 (N.D. Cal.) (served on the Executive Committee in case with 

settlements of over $300 million); In re Ethylene Propylene Diene Monomer (EPDM) Antitrust 

Litigation, MDL 1542 (D. Conn.) (served as co-chair of discovery in case with settlements of over $87 

million); In re Static Random Access Memory (SRAM) Antitrust Litigation, MDL 1819 (N.D. Cal.) 

(member of the Executive Committee in case with settlements exceeding $76 million); Blinder Robinson 

Securities Litigation (E.D. Pa.) (member of the Steering Committee in securities fraud action in which an 

injunction was obtained preventing a transfer of assets; judgment of $71 million was later entered); In re 

Drill Bits Antitrust Litigation, CA No. H-91-627 (S.D. Tex.) (member of the Steering Committee in case 

with settlements in excess of $52 million); In re Unisys Securities Litigation, CA No. 99-5333 (E.D. Pa.) 

(served on the Executive Committee in derivative action case in which Plaintiffs recovered $20 million 

for corporation).  
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III. COURTS ROUTINELY PERMIT ATTORNEYS TO CONTINUE AS LEAD 

COUNSEL FOLLOWING A CHANGE OF FIRM AFFILIATION 

 

In situations where the senior counsel responsible for a litigation changes law firms, 

courts routinely rule that he or she should remain in a lead counsel position as previously 

appointed by the court.7  For example, in In re Wal-Mart Wage & Hour Emp’t Practices Litig., 

MDL No. 1735 (D. Nev.), the court appointed Carolyn Burton of the Furth Firm (“Furth”) to 

serve as interim class counsel.  Both the attorney and the firm were designated in the leadership 

order.  Id.  Ms. Burton subsequently left Furth and formed her own firm.  Furth sought to replace 

her as interim class counsel.  The court rejected this attempt, reasoning as follows: 

Nonetheless the Court is satisfied now as it was at the Pretrial 

Status Conference conducted April 18, 2006, that Carolyn Beasley 

Burton, Esq., is eminently qualified to serve as Co-Lead Counsel 

on behalf of Plaintiffs with Robert J. Bonsignore, Esq.  The fact 

that Ms. Burton and the law firm of Furth, Lehmann and Grant 

LLP with which she was formerly associated have now parted 

ways does not alter this Court’s opinion that Ms. Burton should 

continue as Co-Lead Counsel with Robert Bonsignore on behalf of 

Plaintiffs in this case. 

 

In re Wal-Mart Wage & Hour Emp’t Practices Litig., MDL No. 1735 (D. Nev. Jan. 29, 

2007) (ECF No. 120).  See also, e.g., In re Evanston Northwestern Healthcare Corp. Antitrust 

Litig., No. 07 CV 4446 (N.D. Ill. Sept. 19, 2013) (ECF No. 570) (same); In re Flat Glass 

Antitrust Litig. (II), No. 08-180 (W.D. Pa. Nov. 21, 2008) (ECF No. 114) (same); In re Int’l Air 

Passenger Surcharge Antitrust Litig., MDL No. 1793 (N.D. Cal. Nov. 12, 2008) (ECF No. 320) 

(same); In re Transpacific Passenger Air Transp. Antitrust Litig., MDL No. 1913 (N.D. Cal. 

Nov. 12, 2008) (ECF No. 175) (same); In re Reformulated Gasoline Patent & Antitrust Litig., 

                                                           
7 The November 6, 2018 motion (ECF No. 175) by Plaintiffs FTC Capital GmbH and LRI Invest 

S.A. to replace Plaintiff Steering Committee member Erin C. Durba (who was departing Motley Rice 

LLC) with Michelle C. Clerkin of Motley Rice LLC is distinguishable because Ms. Durba was leaving 

the relevant practice area.  Ms. Justice, on the other hand, has joined another class action firm and desires 

to continue in her Court-appointed role. 
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MDL Case No. 05-1671 CAS (VBK) (C.D. Cal. March 27, 2007) (ECF No. 99) (same).8  The 

same logic applies here, especially because Ms. Justice’s appointment is “of a personal nature.”  

ECF No. 119 at 2.9 

CONCLUSION 

Respectfully, for the foregoing reasons, the Court should not remove Kimberly Justice as 

co-lead counsel and should deny the Motion to Modify the Court’s August 16, 2018 Order 

Appointing Plaintiffs’ Leadership Counsel.   

Dated: April 10, 2019    FREED KANNER LONDON & MILLEN LLC 

 

 

/s/ Kimberly A. Justice   

Kimberly A. Justice 

923 Fayette Street 

Conshohocken, PA 19428 

Tel.: (610) 234-6487 

Fax: (224) 632-4521 

kjustice@fklmlaw.com 

 

Michael J. Freed 

William H. London 

      Douglas A. Millen 

      Michael E. Moskovitz 

Robert J. Wozniak 

Brian M. Hogan 

2201 Waukegan Road, Suite 130 

Bannockburn, IL 60015 

Tel.: (224) 632-4500 

Fax: (224) 632-4521 

mfreed@fklmlaw.com 

blondon@fklmlaw.com 

      dmillen@fklmlaw.com 

                                                           
8 These orders are attached as Exhibits 1 through 6 to Index of Exhibits to Response in 

Opposition to Motion to Modify the Court’s August 16, 2018 Order Appointing Plaintiffs’ Leadership.  
9 In a more recent action involving the same type of “personal appointments” to leadership 

positions that exist here, the transitioning lawyers maintained their appointments with no challenge by 

their former firms.  See, e.g., In re Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products 

Liability Litig., MDL No. 2672 CRB (JSC) (N.D. Cal.) (ECF Nos. 2632, 2900, 3134) (three younger, 

diverse members of the PSC left firms, with no challenge by the former firms to the leadership roles of 

the transitioning partners).   
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      mmoskovitz@fklmlaw.com 

rwozniak@fklmlaw.com 

bhogan@fklmlaw.com 
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CERTIFICATE OF SERVICE 

 

I, Kimberly A. Justice, hereby certify that on April 10, 2019, I electronically filed the 

foregoing document using the CM/ECF system, and have verified that such filing was sent 

electronically using the CM/ECF system to all parties who have appeared with an email address 

of Record.  

 

/s/ Kimberly A. Justice    

Kimberly A. Justice 
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