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Plaintiffs William Tad Berger, Dale Cary, and David Samuel (collectively, the “Kessler 

Topaz Clients”) respectfully submit this Memorandum of Law in support of their Motion to 

Modify the Court’s August 16, 2018 Order Appointing Plaintiffs’ Leadership Counsel [ECF No. 

119 (the “Leadership Order”)] to replace the Court-appointed Co-Lead Counsel, Kimberly A. 

Justice, who recently ended her employment with Kessler Topaz Meltzer & Check, LLP (“Kessler 

Topaz” or the “Firm”), with Sharan Nirmul of Kessler Topaz.1    

The Kessler Topaz Clients respectfully submit that the replacement of Ms. Justice2 with 

Mr. Nirmul in this hybrid litigation—which includes claims under, inter alia, the federal securities 

and antitrust laws—would be in the class’s best interests and is consistent with the goals outlined 

by the Court during the July 11, 2018 status hearing.  See ECF No. 48 at 12-14.  As an initial 

matter, Kessler Topaz—one of the preeminent plaintiffs’ class action firms in the world with 

approximately 100 lawyers on staff—has been diligently advancing the interests of the putative 

class for more than seventeen months.  Additionally, Mr. Nirmul, who is a senior partner at Kessler 

Topaz in both the Firm’s Securities Fraud and Fiduciary Litigation Practice Groups, has been 

actively involved in developing and advancing the theory of liability in this litigation since its 

inception, including developing the “John Doe” allegations pled in the first-filed complaint, 

                                                 
1  Unless otherwise indicated, all references to “ECF No. __” are to docket entries in In Re: Chicago 
Board Options Exchange Volatility Index Manipulation Antitrust Litigation, No. 18 CV 4171 (N.D. Ill.) 
(the “VIX Action”). 
2  None of the Kessler Topaz Clients have retained Ms. Justice in any capacity in this action.  In 
addition to this case, Ms. Justice’s pending leadership appointments include:  In re German Automotive 
Manufacturers Antitrust Litigation, No. 17-md-02796 (N.D. Cal.); In re Liquid Aluminum Sulfate Antitrust 
Litigation, No. 16-md-02687 (D.N.J.); and In re Local TV Advertising Antitrust Litigation, No. 18-cv-06785 
(N.D. Ill.).  See Pretrial Order No. 3, In re German Automotive Manufacturers Antitrust Litigation, No. 17-
md-02796 (N.D. Cal. Dec. 14, 2017), ECF No. 223; Order, In re Liquid Aluminum Sulfate Antitrust 
Litigation, No. 16-md-02687 (D.N.J. July 13, 2018), ECF No. 974; Order, In re Local TV Advertising 
Antitrust Litigation, No. 18-cv-06785 (N.D. Ill. Jan 23, 2019), ECF No. 170.  Although plaintiffs in each 
of the foregoing matters have retained Kessler Topaz to continue representing them, the Firm does not 
intend to seek the modification of Ms. Justice’s role in any of the preceding matters which, unlike the VIX 
Action, are price fixing cases asserting more typical antitrust claims.     
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Samuel v. John Does, No. 1:18-cv-01593 (S.D.N.Y. Feb. 21, 2018), ECF No. 1 (the “Samuel 

Action”), and copied by virtually every subsequently-filed action.  Mr. Nirmul also formulated the 

initial approach to discovery from CBOE, successfully petitioning the Honorable Analisa Torres 

in March 2018 to allow early John Doe discovery, worked with experts in fashioning the initial 

subpoena against CBOE in this action, and presented argument on behalf of Plaintiff Samuel 

during the Court’s May 31, 2018 hearing regarding CBOE’s motion to quash Plaintiff Samuel’s 

discovery efforts.  See Samuel Action, ECF No. 6 (S.D.N.Y. Mar. 13, 2018) (order granting 

expedited discovery); Samuel v. John Does, No. 18 C 3190, ECF No. 26 (N.D. Ill. June 5, 2018) 

(transcript of May 31, 2018 hearing).  Indeed, Kessler Topaz’s initial leadership application 

identified Mr. Nirmul as one of the primary partners to oversee the prosecution of this case.  See 

ECF No. 91 at 7-8.   

Further, Mr. Nirmul’s appointment ensures continuity by keeping intact Kessler Topaz’s 

team of approximately two dozen attorneys (including several junior attorneys), investigators, and 

support professionals working on this litigation.  Kessler Topaz’s partners and associates on the 

VIX litigation team have collaboratively worked between the Firm’s California (Kessler Topaz’s 

California-based team is led by partner Stacey Kaplan) and Pennsylvania offices and have 

dedicated significant time to the advancement of the class’s claims.  In short, Mr. Nirmul and 

Kessler Topaz are exceedingly qualified to continue representing the putative class, and the 

replacement of Ms. Justice with Mr. Nirmul will ensure minimal disruption to the prosecution of 

the litigation and is in the best interests of the class.   

Mr. Nirmul brings a deep well of complex securities fraud and commercial litigation 

experience to bear in this matter, particularly in class actions involving financial frauds, market 

manipulation, and financial instruments.  Among other notable cases, Mr. Nirmul steered Kessler 
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Topaz’s litigation in the securities fraud class action against Bank of America that arose from Bank 

of America’s merger with Merrill Lynch, a case that resulted in a $2.4 billion settlement three 

weeks before trial.  Working collaboratively with the U.S. Attorney’s Office of the Southern 

District of New York, Civil Division, Mr. Nirmul litigated claims against BNY Mellon involving 

its foreign exchange practices that resulted in an industry changing settlement that recovered $535 

million for BNY Mellon’s custodial clients (including $335 million pursuant to the private-party 

actions).  He has also served as the lead trial lawyer in an arbitration between two public companies 

that related to the management of assets in securities lending programs and resulted in a $75 

million recovery for the client.  Over the last decade, Mr. Nirmul has been the lead litigation partner 

in cases that have collectively recovered over $3.2 billion for plaintiffs that the Firm has 

represented.   

Mr. Nirmul’s pre-existing involvement in this action, together with his significant 

experience prosecuting claims under the federal securities laws and Kessler Topaz’s continued 

active involvement in this action, will be a benefit to the class. Accordingly, the Kessler Topaz 

Clients respectfully request the Court modify the August 16, 2018 Leadership Order and replace 

Ms. Justice as Co-Lead Counsel with Mr. Nirmul. 

I. RELEVANT BACKGROUND 

On February 21, 2018, Plaintiff Samuel and Kessler Topaz filed the initial complaint under 

the Sherman Act alleging a John Doe theory against manipulators of the CBOE Volatility Index 

(the “VIX”), in the Southern District of New York.  See Samuel Action, ECF No. 1.  Thereafter, 

Kessler Topaz successfully petitioned Judge Torres to allow limited discovery against CBOE for 

the purpose of identifying the John Doe defendants, after which Kessler Topaz served a subpoena 

on CBOE and conferred with its counsel over the contours of document production.  In the wake 
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of the Samuel Action, more than twenty other class actions (collectively, the “Related Actions”) 

asserting similar claims to those asserted in the Samuel Action concerning the VIX, including the 

John Doe theory of liability, were filed throughout the country.  On April 5, 2018, Quinn Emanuel 

Urquhart & Sullivan, LLP (“Quinn Emanuel”) filed a hybrid complaint asserting claims under the 

Sherman Act and the Securities Exchange Act of 1934 (“Exchange Act”) against CBOE-related 

entities and John Doe Defendants.  See Bueno v. Cboe Global Markets, Inc., No. 1:18-cv-02435, 

ECF No. 1 (N.D. Ill. Apr. 5, 2018).  Ultimately, the Related Actions were centralized by the 

Judicial Panel on Multidistrict Litigation before this Court.  See ECF No. 1.  CBOE petitioned this 

Court to quash Kessler Topaz’s subpoena pending a decision of the MDL Panel and after a hearing 

on that motion on May 31, 2018, the Court granted CBOE’s relief.   

During a status hearing on July 11, 2018, the Court set a July 25, 2018 deadline for 

applications seeking the appointment of lead plaintiff and lead counsel and requested specific 

information from applicants concerning, inter alia, diversity, staffing, and financial wherewithal.  

See generally ECF No. 48.  After considering the various leadership submissions under the 

framework governing the appointment of interim class counsel as set forth in Federal Rule of Civil 

Procedure 23(g), the Court appointed Ms. Justice (then) of Kessler Topaz and Mr. Bunge of Quinn 

Emanuel to serve as Co-Lead Counsel on August 16, 2018.  See Leadership Order at 1.  

Additionally, the Court appointed a three-member Plaintiffs’ Steering Committee consisting of 

David C. Frederick of Kellogg Hansen Todd Figel & Frederick, PLLC, Hilary K. Scherrer of 

Hausfeld LLP, and Erin C. Durba of Motley Rice LLC (“Motley Rice”).  See id. at 1-2.   

On September 28, 2018, the Kessler Topaz Clients, along with eight other named plaintiffs, 

filed the Consolidated Class Action Complaint and pled claims under, inter alia, the Sherman Act 
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and Exchange Act against CBOE-related entities and John Doe Defendants.  See ECF No. 140 (the 

“Consolidated Class Action Complaint”). 

On November 6, 2018, Plaintiffs FTC Capital GmbH and LRI Invest S.A. (who have 

retained Motley Rice in this litigation) sought modification of the Leadership Order to replace Ms. 

Durba (who was departing Motley Rice) on the Plaintiffs’ Steering Committee with Michelle C. 

Clerkin of Motley Rice.  See ECF No. 175 (the “Motley Rice Substitution Motion”).  On November 

9, 2018, the Court granted the Motley Rice Substitution Motion and appointed Ms. Clerkin to the 

Plaintiffs’ Steering Committee.  See ECF No. 178. 

Ms. Justice recently ended her employment with Kessler Topaz. 

II. MODIFICATION OF THE LEADERSHIP ORDER IS APPROPRIATE 

The Kessler Topaz Clients respectfully submit that Mr. Nirmul should be appointed Co-

Lead Counsel in place of Ms. Justice.  As set forth in greater detail below, Mr. Nirmul’s 

involvement in the litigation to date and his broad experience prosecuting class actions under the 

Exchange Act and other large, multi-party class actions involving complex financial instruments 

and products, combined with the significant supporting resources provided by Kessler Topaz, 

render Mr. Nirmul the ideal replacement for Ms. Justice.  See generally Fed. R. Civ. P. 23 (g)(1)(A) 

(listing factors considered by courts when evaluating interim class counsel, including counsel’s 

work done to date, experience, knowledge, and resources); ECF No. 48 at 13:24-14:6 (listing 

factors).  Moreover, the Kessler Topaz Clients’ proposed substitution fosters the efficient 

prosecution of the putative class’s claims by allowing Kessler Topaz’s team of two dozen lawyers 

and support professionals to continue serving the class without unnecessary interruption.    

A. Mr. Nirmul Is Well-Qualified to Serve as Co-Lead Counsel  

Mr. Nirmul, one of Kessler Topaz’s senior litigation partners in the firm’s Securities Fraud 

and Fiduciary Litigation Practice Groups, has been a central figure in the development of this 
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litigation, and possesses both the general and specific knowledge necessary to fulfill the 

obligations of Co-Lead Counsel.  See generally ECF No. 91 at 7-8 (identifying Mr. Nirmul as one 

of the primary partners overseeing the VIX litigation).  Indeed, Mr. Nirmul was one of several 

Kessler Topaz partners involved in the analysis and evaluation of potential claims that led to the 

filing of the Samuel Action under Mr. Nirmul’s signature.  In this capacity, Mr. Nirmul was 

instrumental in developing the litigation strategy and theories of liability that gave rise to the initial 

allegations against Defendants, including Plaintiff Samuel’s early efforts to seek expedited 

discovery regarding the John Doe Defendants who are alleged to have manipulated various aspects 

of VIX pricing (and continue to be named as defendants in the Consolidated Class Action 

Complaint).  Specifically, Mr. Nirmul argued before this Court on May 31, 2018, in support of 

Plaintiff Samuel’s subpoena for documents pertaining to the John Doe Defendants and in 

opposition to CBOE’s motion to quash these discovery efforts.     

Following the centralization of the Related Actions before this Court and the issuance of 

the Leadership Order, Mr. Nirmul has continued to be involved in the prosecution of the putative 

class’s claims.  Among other things, the Kessler Topaz litigation team has regularly consulted Mr. 

Nirmul on strategic issues relating to the Consolidated Class Action Complaint, experts, and the 

briefing relating to the motions to dismiss and for partial modification of the PSLRA stay.  

In addition to his involvement in this litigation to date, Mr. Nirmul’s experience developing 

and prosecuting claims under the Exchange Act will be a significant benefit to the class.  See, e.g., 

Consolidated Class Action Complaint, ¶¶ 222-30; 245-52 (alleging violations under the Exchange 

Act).  Over the last sixteen years, Mr. Nirmul has either led or been a principal member of the 

litigation team in over thirty-five securities fraud cases under the federal securities laws.  He has 

also separately litigated over a dozen complex class actions or individual cases involving financial 
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misfeasance against some of the largest financial institutions in the world.  Many of these cases 

have related to complex financial products, and relied on experts in all aspects of the financial 

markets, including areas that will be critical to plaintiffs’ claims in this case.  Mr. Nirmul has 

argued extensively in federal courts and his cases have resulted in over fifty published opinions, 

including appellate decisions on issues of first impression.     

Mr. Nirmul has deposed numerous high profile witnesses, including noted financial 

economists and senior traders at financial institutions such as Citigroup, Barclays, JP Morgan, 

BNY Mellon, Bank of America, and Merrill Lynch.  He has deposed several of the highest ranking 

executives at major corporations, including: Robert Diamond, former Chief Executive Officer of 

Barclays; Nelson Chai, former Chief Financial Officer of Merrill Lynch; William C. Erbey, former 

Executive Chairman of Ocwen Financial Corporation; Richard Heckmann, Chief Executive 

Officer of Heckman Corporation; former U.S. Vice President James Danforth Quayle in his 

capacity as a director of Heckman Corporation; and David Herzog, Chief Financial Officer of AIG, 

Inc.  He has also deposed experts in the areas of: market efficiency; damages and loss causation in 

federal securities cases; financial markets; accounting; foreign currency exchange; fixed income 

instruments; derivatives and options; and various other industry experts connected with the unique 

subject matter of the cases he has litigated.  

Included among the over thirty-five securities cases Mr. Nirmul has litigated are the 

following notable successes:  

 In re Bank of America Corp. Securities, Derivative, and Employee Retirement 
Income Security Act (ERISA) Litigation, No. 09-md-2058 (S.D.N.Y.).  Mr. Nirmul 
served as co-lead counsel and a member of the trial team.  The case resolved for 
$2.425 billion three weeks before trial and is the sixth largest securities settlement 
in history.  

 United Union of Roofers, Waterproofers & Allied Workers Local Union No. 8 v. 
Ocwen Financial Corp., No. 9:14-cv-81057 (S.D. Fla.).  As lead trial counsel, Mr. 
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Nirmul steered the litigation to a $56 million resolution four days before a jury trial 
was set to begin in the Southern District of Florida.   

 In re Satyam Computer Services Ltd. Securities Litigation, No. 09-md-2027 
(S.D.N.Y.).   After litigation efforts in both United States and India, plaintiffs 
reached a mediated settlement of $150.5 million with Satyam, often referred to as 
India’s Enron, and its auditors.   

 In re Heckmann Corp. Securities Litigation, No. 10-cv-00378-LPS-MPT (D. Del.).   
In one of a two cases in which a damages model for claims under Section 14(a) of 
the Exchange Act was endorsed in a written opinion (the other being Bank of 
America described above), Mr. Nirmul served as lead trial counsel and reached a 
$27 million settlement with defendants during the pendency of summary judgment 
briefing.   

In addition to managing class action cases under the Exchange Act, Mr. Nirmul served as 

co-lead trial counsel in In re Bank of New York Mellon Corp. FOREX Transactions Litigation, No. 

12 MD 2335 (LAK) (S.D.N.Y.) (the “BNYM Litigation”), in which plaintiffs successfully 

resolved claims alleging that Bank of New York Mellon Corp. violated its contractual and 

fiduciary obligations to its custodial customers, including many of the largest institutional 

investors in the world, by manipulating the pricing of foreign currency exchange (“FX”) 

transactions.  The BNYM Litigation was extremely time-consuming and fast-paced, with 

discovery involving the exchange and review of over twenty-five million documents and more 

than 120 depositions (55 of which were taken by plaintiffs).  In addition to personally leading 

eleven of these depositions, Mr. Nirmul led the development of expert testimony involving 

defendant’s FX trading practices.  Ultimately, the BNYM Litigation settled for $714 million 

(including $335 million pursuant to the private-party actions led by Mr. Nirmul, with the remainder 

attributable to actions filed by various state and federal regulators) and, during the final settlement 

fairness hearing, the Honorable Lewis Kaplan praised counsel for their “wonderful job” and stated 

that they deserved a “world of credit” for their efforts. 
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In the wake of the BNYM Litigation, Mr. Nirmul successfully litigated several class actions 

as lead counsel alleging that many of the major securities depository banks manipulated FX trading 

in connection with their management of American Depository Receipts.  See In Re: The Bank of 

New York Mellon ADR FX Litig., No. 1:16-cv-00212-JPO-JLC ($72.5 million settlement; pending 

court approval); Merryman v. Citigroup, Inc., No. 1:15-cv-09185-CM-KNF ($14.75 million 

settlement; pending final court approval); Merryman v. JPMorgan Chase Bank, N.A., No. 1:15-

cv-09188-VEC ($9.5 million settlement; pending final court approval).  Separately, Mr. Nirmul 

represented investors in a pair of class actions alleging that two large custodial banks breached 

their fiduciary duties to their custodial clients through the mismanagement of their respective 

securities lending programs.  See CompSource Oklahoma v. BNY Mellon, N.A., No. 08-cv-469 

(E.D. Okla.) ($280 million recovery); Bd. of Trs. of the AFTRA Ret. Fund v. JPMorgan Chase 

Bank, N.A., No. 09-cv-00686 (SAS) (S.D.N.Y.) ($150 million recovery on the eve of trial). 

Mr. Nirmul has also litigated significant cases in arbitration including representing a public 

reinsurance company in a case against its former parent, AIG Inc., arising from AIG’s 

mismanagement of a securities lending program on behalf of its former subsidiary.  The case 

successfully resolved in arbitration for $75 million.  In Policeman’s Annuity and Benefit Fund of 

the City of Chicago v. Bank of America, NA, et al., No. 12-cv-2865 (KBF) (S.D.N.Y), Mr. Nirmul 

litigated one of the first cases seeking to hold trustees of mortgage-backed security trusts liable to 

owners of these securities for failing to take action for known defaults of the trustee indenture 

agreements which, in part, provided warranties for the collateral (mortgages) deposited into these 

trusts.  The case resolved for $69 million and Mr. Nirmul, working with experts in areas of 

economics and fixed income, developed the first damages model and plan of allocation employed 

in a class action to compensate current and former holders of these securities for the income 
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shortfalls experienced across the numerous tranches of the mortgage backed securities at issue in 

the litigation.    

Given Mr. Nirmul’s significant involvement in this litigation and his broad experience 

serving as both lead and co-lead counsel in class actions asserting claims under the federal 

securities laws as well as class actions asserting claims in connection with the manipulative and 

deceptive pricing of complex financial instruments and products, Mr. Nirmul is perfectly-suited to 

represent the class as Co-Lead Counsel in this complex class action where the class is asserting 

claims under the federal securities laws. 

B. The Continued Involvement of Kessler Topaz Will Benefit the Putative Class 

In addition to providing the putative class with Mr. Nirmul’s individual leadership, the 

replacement of Ms. Justice with Mr. Nirmul facilitates the continued representation of the putative 

class by Kessler Topaz and mitigates any disruption that would otherwise result from Ms. Justice’s 

departure from Kessler Topaz.   

As detailed in prior submissions to the Court, see ECF Nos. 91 & 91-1, Kessler Topaz is 

one of the largest and most successful law firms representing plaintiffs in class action litigation.  

In the last decade alone, Kessler Topaz has recovered more than $9 billion for plaintiffs in 

securities fraud, shareholder, antitrust, and fiduciary duty class action litigation, including several 

actions that either resulted in verdicts for the plaintiffs at trial or settled favorably on the eve of 

trial: 

 In re Bank of America Corp. Securities, Derivative, and Employee Retirement 
Income Security Act (ERISA) Litigation, No. 09-md-2058 (S.D.N.Y.) (co-lead 
counsel; $2.425 billion recovery on the eve of trial);  

 In re Southern Peru Copper Corp. Shareholder Derivative Litigation, No. 961-CS 
(Del. Ch.) (co-lead counsel; $2 billion judgment, with interest, after trial); 

 In re Citigroup Inc. Bond Litigation, No. 08-cv-9522 (S.D.N.Y.) (additional 
counsel; $730 million recovery); 
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 In re Wachovia Preferred Securities & Bond/Notes Litigation, No. 09-cv-6351 
(S.D.N.Y.) (co-lead counsel; $627 million recovery);  

 In re Lehman Bros. Equity/Debt Securities Litigation, No. 08-cv-5523 (S.D.N.Y.) 
(co-lead counsel; $615 million recovery);  

 Luther v. Countrywide Financial Corp., No. 2:12-cv-05125 (MRP) (MAN) (C.D. 
Cal.) (co-lead counsel; $500 million recovery);  

 In re Bank of New York Mellon Corp. FOREX Transactions Litigation, No. 12 MD 
2335 (LAK) (S.D.N.Y.) (co-lead counsel; $335 million recovery); 

 CompSource Oklahoma v. BNY Mellon, N.A., No. 08-cv-469 (E.D. Okla.) (co-lead 
counsel; $280 million recovery);  

 In re Allergan, Inc. Proxy Violation Securities Litigation, No. 14-cv-2004 (C.D. 
Cal.) (co-lead counsel; $250 million recovery); 

 In re JPMorgan Chase & Co. Securities Litigation, No. 1:12-cv-03852-GBD 
(S.D.N.Y.) (co-lead counsel; $150 million recovery); 

 Board of Trustees of the AFTRA Retirement Fund v. JPMorgan Chase Bank, N.A., 
No. 09-cv-00686 (SAS) (S.D.N.Y.) (lead counsel; $150 million recovery on the eve 
of trial) 

 In re Flonase Antitrust Litigation, No. 08-cv-3149 (AB) (E.D. Pa.) (co-lead counsel 
for direct purchasers; $150 million recovery on the eve of trial); and 

 In re Satyam Computer Services Ltd. Securities Litigation, No. 09-md-2027 
(S.D.N.Y.) (co-lead counsel; $150 million recovery). 

In addition to the wealth of experience accumulated through these prosecutions, Kessler 

Topaz unquestionably has the financial and personnel resources necessary to continue representing 

the putative class in this litigation.  Kessler Topaz maintains offices in Radnor, Pennsylvania, and 

San Francisco, California, and employs approximately 100 attorneys that are supported by a 

similarly sized support staff consisting of paralegals, legal clerks, financial analysts, and in-house 

investigative personnel (including several former FBI agents with decades of investigative 

experience).   

More importantly, the continued involvement of Kessler Topaz under Mr. Nirmul’s 

leadership prevents needless disruption to the litigation.  As an initial matter, Kessler Topaz’s team 

of lawyers and support staff has been actively advancing the putative class’s claims since the Court 
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put the existing leadership structure into place in August 2018.  Since that time, Kessler Topaz has 

worked collaboratively alongside Quinn Emanuel to develop and file the Consolidated Class 

Action Complaint, to brief plaintiffs’ opposition to Defendants’ motion to dismiss, and consult 

with damages and market experts.  As such, the replacement of Ms. Justice with Mr. Nirmul allows 

Kessler Topaz to continue working on matters critical to the prosecution of the case without 

needless interruption. 

Additionally, the Kessler Topaz Clients’ requested modification of the Leadership Order 

furthers the Court’s stated goal of formalizing a “leadership structure [that] will best represent the 

variety of named plaintiffs, products, and potential theories of liability . . . in the early stages of 

this litigation” by giving the named plaintiffs in this litigation a say in their representation.  

Specifically, the Kessler Topaz Clients—who have retained Kessler Topaz in this litigation—

constitute three of the eleven plaintiffs named in the Consolidated Class Action Complaint and 

respectfully submit that their preference for maintaining Kessler Topaz’s representation of the 

class should be given ample consideration.  In fact, the Court granted a similar request in 

November 2018 when two other named plaintiffs who are represented by Motley Rice sought to 

replace Ms. Durba on the Plaintiffs’ Steering Committee (due to the fact that she was leaving 

Motley Rice) with Ms. Clerkin, another partner at Motley Rice.  See ECF No. 178 (granting Motley 

Rice Substitution Motion).  The proposed replacement of Ms. Justice with Mr. Nirmul is also 

consistent with the Leadership Order’s express limitation of the Co-Lead Counsel and Plaintiffs’ 

Steering Committee appointments to one-year terms.  By granting the Kessler Topaz Clients’ 

requested modification now, the Court will ensure that the class’s representation is not 

unnecessarily up-ended prior to the implementation of the formal reapplication process 

contemplated by the Leadership Order for later in the year. 
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III. CONCLUSION 

For the foregoing reasons, the Kessler Topaz Clients respectfully request that the Court 

modify the August 16, 2018 Leadership Order and replace Ms. Justice as Co-Lead Counsel with 

Mr. Nirmul. 

Dated:  April 3, 2019 Respectfully submitted, 
 

/s/ Sharan Nirmul   
KESSLER TOPAZ MELTZER & 
CHECK, LLP 
Sharan Nirmul 
Joseph H. Meltzer 
Stacey M. Kaplan* 
Geoffrey C. Jarvis 
Joshua A. Materese 
Jenny L. Paquette* 
Samuel C. Feldman 
snirmul@ktmc.com 
jmeltzer@ktmc.com 
skaplan@ktmc.com 
gjarvis@ktmc.com 
jmaterese@ktmc.com 
jpaquette@ktmc.com 
sfeldman@ktmc.com 
 
280 King of Prussia Road 
Radnor, PA 19087 
Telephone: (610) 667-7706 
Fax: (610) 667-7056 
 
One Sansome Street, Suite 1850 
San Francisco, CA 94104 
Telephone: (415) 400-3000 
Fax: (415) 400-3001 
 
Attorneys for Plaintiffs William Tad Berger, 
Dale Cary, and David Samuel 

 
 
 

* Located in California 
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CERTIFICATE OF SERVICE 
 
 I, Sharan Nirmul, hereby certify that on April 3, 2019, I electronically filed the foregoing 

document using the CM/ECF system, and have verified that such filing was sent electronically using 

the CM/ECF system to all parties who have appeared with an email address of Record. 

 
   /s/ Sharan Nirmul 
   Sharan Nirmul 
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