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UNITED STATES DISTRICT COURT 
DISTRICT OF OREGON 
PORTLAND DIVISION 

LORI WAKEFIELD, individually and on 
behalf of all others similarly situated,  

Plaintiff, 
 vs. 

VISALUS, INC., a Nevada corporation, 

Defendant. 

CV No. 3:15-cv-01857-SI 

DEFENDANT’S MOTION TO EXCLUDE 
PLAINTIFF’S EXHIBITS 36a, 36b, 36c, 
and 64 

 
 

 

 Defendant ViSalus, Inc. (“ViSalus”) requests that this Court exclude Plaintiff’s Exhibits 

36a, 36b, 36c, and 64, and says. 

I. INTRODUCTION 

 In the last 72 hours, Plaintiff has sent ViSalus three different amended summaries 

purporting to summarize over twenty million data points on the eve of trial: Exhibits 36a, 36b, and 

36c. Plaintiff also seeks to introduce Exhibit 64 -- a brand new, never disclosed spreadsheet 
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purporting to show whether each class member’s telephone number is a cell phone or landline. 

Allowing Plaintiff to spring any of these on ViSalus at this “twelfth” hour would severally 

prejudice ViSalus and preclude ViSalus from fairly and effectively reviewing and challenging the 

summaries.  Even setting aside this extreme prejudice, Exhibit 36c and Exhibit 64 are abject 

hearsay.1 The Court must therefore exclude Exhibits 36a, 36b, 36c, and 64.  

II. FACTS 

 The core issue in this case is whether how many, if any, class members received 

telemarketing calls from ViSalus in which ViSalus played an artificial or prerecorded voice. In 

January 2019, Plaintiff provided ViSalus with a summary -- now marked as Plaintiff’s Exhibit 36 

-- which they contended were the disposition codes for all alleged calls to calls members. That 

summary was not produced in discovery.  ViSalus did not get an explanation of how the summary 

was created until even later.  The first time ViSalus’ counsel saw Exhibit 36 was when it was 

included in Plaintiff’s exhibit list.   

 To create the spreadsheet, an employee for Edelson PC -- Shawn Davis -- apparently first 

loaded Plaintiffs Exhibits 38-1 through 38-405 into a database. An accurate copy of an email from 

counsel for Plaintiff explaining the process by which Mr. Davis created the spreadsheet is attached 

as Exhibit A.  

                                                 
1 And this is not to say that Exhibits 36a and 36b are not also based on hearsay. However, ViSalus 
is obviously not in a position to make this determination having only just received them.  
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 For illustration purposes, below is a sample of the information contained in the unaltered 

versions of Plaintiffs Exhibits 38-1 through 38-405: 

(Excerpt from Plaintiff’s Exhibit 38-1.)  

 Mr. Davis then loaded the KCC Class Notice created by KCC -- the class administrator -- 

into a separate database. For illustration purposes, below is a sample of the information contained 

in the unaltered copy of the KCC Class Notice List: 
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 Mr. Davis then used the KCC Class Notice List to somehow alter the database of Plaintiff’s 

Exhibits 38-1 through 38-405 to identify only those telephone numbers that supposedly related to 

class members. He then pulled all the data related to those identified numbers in Exhibits 38-1 

through 38-405 and exported it into five new spreadsheets -- titled allcallsfromkccnumbers-

000,allcallsfromkccnumbers-001, allcallsfromkccnumbers-002, allcallsfromkccnumbers-003, and 

allcallsfromkccnumbers-004. For illustration purposes, below is a sample of the information 

contained in allcallsfromkccnumbers-000: 

  

 Plaintiff contends that each horizontal row in the allcallsfromkccnumbers spreadsheets 

represents a separate telephone call from ViSalus to a class member. Across the five 

allcallsfromkccnumbers spreadsheets, there are 4,135,410 horizontal lines (i.e., 4,135,410 alleged 

calls from ViSalus to class members). From the allcallsfromkccnumbers spreadsheets, Mr. Davis 

totaled various codes listed in the “code” column and placed these totals in a spreadsheet titled, 

“codescolumncounts.” A copy of the codescolumncounts spreadsheet is attached as Exhibit B.  

 Mr. Davis finally took selected code totals from the codescolumncounts spreadsheet to 

create the call outcome totals listed in Exhibit 36. Thus, although Exhibit 36 is titled “Summary 
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of call outcomes ViSalus marketing campaign contact spreadsheet,” Exhibit 36 is not actually the 

raw disposition code totals from Plaintiff’s Exhibits 38-1 through 38-405 because Plaintiff did not 

include all the data from those exhibits the summary. Instead, Exhibit 36 is a summary of the 

allcallsfromkccnumbers spreadsheets, which themselves are made up of data distilled, culled, or 

otherwise refined from Plaintiff’s Exhibits 38-1 through 38-405 and the KCC Class List. Indeed, 

the total number of calls summarized in Exhibit 36 is the exact same number of horizontal lines 

listed in the allcallsfromkccnumbers spreadsheets. Thus, the allcallsfromkccnumbers spreadsheets 

are the key to understanding and analyzing Exhibit 36 because without the allcallsfromkccnumbers 

spreadsheets ViSalus cannot tell what information Plaintiff included and excluded in the Exhibit 

36. 

 In conjunction with disclosing that she intended to use Exhibit 36, on January 16, 2019, 

Plaintiff provided ViSalus with the allcallsfromkccnumbers spreadsheets, the codescolumncounts, 

and KCC Class List and described the documents as “the materials that Mr. Davis relied upon” to 

create Exhibit 36. For the next two-and-a-half months ViSalus relied Exhibit 36 and underlying 

materials produced to prepare for trial. It took ViSalus’s attorneys several dozen hours to sift 

through and analyze the 4.135 million lines of call data in the allcallsfromkccnumbers used to 

create Exhibit 36. Simply put, the “summary” is riddled with errors, is not accurate, and 

incorporates hearsay (i.e, the KCC class list).   

 Now, after allowing ViSalus to invest countless hours preparing to address Exhibit 36 at 

trial, Plaintiff is pulling a bait-and-switch. On Sunday, April 7, 2019, three days before trial, 

counsel for Plaintiff sent ViSalus completely new summary -- labeled Exhibit 36a. Unlike Exhibit 

36, Exhibit 36a now listed the total number of calls to the class as 4,123,856. Plaintiff offered no 

explanation for the 11,554 call discrepancy between Exhibit 36 and Exhibit 36a. Unlike Exhibit 

36 where Plaintiff provided ViSalus with the allcallsfromkccnumbers spreadsheets, with Exhibit 
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36a Plaintiff’s counsel did not provide ViSalus with the spreadsheets or database they used to 

calculate the summary’s totals. 2  Without that underlying data, ViSalus cannot verify a single 

figure in the summary. Exhibit 36a also contains a new row listing 6,724 “Calls to numbers 

associated with a business.” Plaintiff’s counsel offered no explanation how they subjectively 

determined which numbers were “associated with a business.” 

 Then, at 2:09 p.m. on April 9, 2019, Plaintiff again amended the summary. Labeled Exhibit 

36b, this iteration listed the total number of calls to the class at 4,059,656 and the “Calls to numbers 

associated with a business” at 6,631. Plaintiff did not provide ViSalus with an explanation as to 

why these figures had again changed or provide any of the underlying data so that ViSalus could 

check these figures. This again ensured that ViSalus could do nothing to verify Plaintiff’s data and 

amended summary.  

 Finally, at 10:18 p.m. on April 9, 2019, Plaintiff amended the summary -- now labeled 

Exhibit 36c -- for a third time. Exhibit 36c purports to list the disposition codes for those calls to 

cellular telephones, totaling of 3,098,242 calls. To create Exhibit 36c, Plaintiff apparently relied 

                                                 
2 Mr. Foster: Are there different versions of that database that you created? For instance, I've 
been getting multiple summaries. Every time I get a summary, the final number changes; the 
total number of calls. Is that -- have you been running -- have you been creating subsequent 
databases to create the summaries? 
 
Mr. Davis: Correct. 
 
Mr. Foster: And the only summary I have is the one I received back in January of this year with 
the 4.15 million telephone numbers listed. Are there additional databases that have been created 
and that were relied on for these summaries? 
 
Mr. Davis: Correct. 
 
Mr. Foster: Okay. If I only have the one in January, I don't have those; is that correct? 
 
Mr. Davis: That's correct. 
 
(Jury Trial - 104 Hearing, April 10, 2019, Transcript of Proceedings, 7:10–23.) 
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on a completely new set of data -- marked as Plaintiff’s Exhibit 64. For each class member’s 

telephone number, Exhibit 64 purports to show: (1) whether the number is a cell phone or landline; 

each number’s “OCN”; (3) the carrier associated with the number; (4) the number’s “location” and 

state”; and (5) the number’s time zone. None of this information is present in Exhibit 38-1 through 

38-405 or any other exhibit. Mr. Davis admitted that he derived that information from a third-party 

internet database.  

III. ARGUMENT 

A. Exhibit 64, which is simply a phone number report Plaintiff ran from an 
internet database, is inadmissible 

 
 Courts around the country routinely hold that content posted on the internet is inadmissible 

hearsay. United States v. Jackson, 208 F.3d 633, 637 (7th Cir. 2000) (“The web postings were not 

statements made by declarants testifying at trial, and they were being offered to prove the truth of 

the matter asserted. That means they were hearsay.”); Williams v. Pamela Nation, No. 

214CV00314WTLWGH, 2015 WL 8492504, at *3 (S.D. Ind. Dec. 10, 2015) (holding that 

“articles and web pages from the internet regarding the possible side effects of ibuprofen … are 

inadmissible.”); In re Cocreham, No. 13-26465-A-13J, 2013 WL 4510694, at *3 (Bankr. E.D. Cal. 

Aug. 23, 2013) (“Both the debtor and Mr. Koutney attempted to introduce valuation evidence 

based on reports from ‘zillow.com’ and other similar Internet based sources. This evidence was 

not admissible. It is hearsay.”); Suarez Corp. Indus. v. Earthwise Techs., Inc., 636 F. Supp. 2d 

1139, 1144 (W.D. Wash. 2008) (finding that an exhibit which “purports to show the number of 

hits on Earthwise's websites that were generated by certain Internet searches” is inadmissible 

hearsay).  

 Moreover, if internet content somehow fell under a hearsay exception, “even website 

evidence admissible under a hearsay exception requires authentication.” Southco, Inc. v. Fivetech 
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Tech. Inc., 982 F. Supp. 2d 507, 515 (E.D. Pa. 2013); In re Homestore.com, Inc. Sec. Litig., 347 

F. Supp. 2d 769, 782 (C.D. Cal. 2004) (finding that printouts from websites must be properly 

authenticated by testimony from the “web master or someone else with personal knowledge”); 

Hernandez v. Smith, No. 1:09-CV-00828-AWI, 2015 WL 4253847, at *5 (E.D. Cal. July 13, 2015) 

(sustaining objection to “printouts of Internet websites as inadmissible hearsay and as 

unauthenticated”); Rouse v. Law Offices of Rory Clark, No. 06CV0006-LAB (RBB), 2008 WL 

11337375, at *2 (S.D. Cal. May 27, 2008) (granting motion to exclude “report reprinted from the 

internet purporting to list home mortgage refinancing interest rates from numerous lending 

institutions Rouse lists as a trial exhibit, on grounds of hearsay, impossibility of authentication, 

inherent untrustworthiness, and irrelevancy”). 

 Exhibit 64 is hearsay. It purports to show whether over 850,000 telephone numbers are 

landlines or cell phones. This data was derived from “Search Bug,” which is apparently a internet 

database that itself queries other telephone databases to provide information about telephone 

numbers. Mr. Davis does not work for Search Bug and cannot speak to how Search Bug derives 

or created the data. Nor is Mr. Davis an expert witness who can use hearsay to form an expert 

opinion. Therefore, notwithstanding the fact that Plaintiff produced the exhibit less than 12 hours 

before trial started, the Court should exclude to exhibit as inadmissible hearsay.  

B. Exhibit 36c, which relies on and summarizes, in part, Exhibit 64, is 
inadmissible.  

 
 Courts in the Ninth Circuit require that “the proponent of a summary must demonstrate the 

admissibility of the underlying writings or records summarized, as a condition precedent to 

introduction of the summary into evidence under Rule 1006.” United States v. Johnson, 594 F.2d 

1253, 1257 (9th Cir. 1979); White Indus., Inc. v. Cessna Aircraft Co., 611 F. Supp. 1049, 1070 

(W.D. Mo. 1985) (noting that the underlying evidence in the summary must be admissible, “since 
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otherwise the rule would tend to become a vehicle for the avoidance of all other evidentiary 

limitations”). In that regard, a summary under Rule 1006 cannot include or rest on inadmissible 

hearsay. Redwind v. W. Union, LLC, No. 3:14-CV-01699-AC, 2016 WL 1732871, at *15 (D. Or. 

May 2, 2016) (finding that the plaintiff “did not lay the foundation to show her chart was a fair 

and accurate representation of the evidence it intended to prove. Indeed, doing so would be nearly 

impossible, as she relies heavily on hearsay and portrays arguments and opinions as fact. As a 

result, the court will exclude the table . . . .”); see also Paddack v. Dave Christensen, Inc., 745 

F.2d 1254, 1260 (9th Cir. 1984) (“The proponent of the summary of both admissible and 

inadmissible hearsay is entitled to admission of only those portions that he can demonstrate are 

entirely admissible.”). 

 The party attempting to admit a summary under Rule 1006 bears the burden of laying the 

proper foundation to show “that the summation accurately summarizes the materials involved by 

not referring to information not contained in the original.” United States v. Graham, No. CR 13-

37-M-DWM, 2013 WL 6383169, at *2 (D. Mont. Dec. 5, 2013). Thus, “[s]ummaries which 

contain information not provided by the underlying documents, including interpretations of the 

information, are not admissible.” Allison v. Dolich, No. 3:14-CV-1005-AC, 2018 WL 834919, at 

*11 (D. Or. Feb. 12, 2018). 

 Plaintiff relied on and incorporated the data from Exhibit 64 in Exhibit 36c. Without 

Exhibit 64, Plaintiff has nothing to show that a class telephone number is a cell phone or landline. 

Therefore, Exhibit 36, which purports to show those calls directed to cell phone is a blatant attempt 

to launder and present otherwise inadmissible hearsay. Therefore, the Court must exclude Exhibit 

36c. 

C. The Court should exclude Exhibit 36a, 36b, and 36c because Plaintiff’s last-
minute disclosure of these documents is extremely prejudicial to ViSalus. 
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The deadline for submitting trial exhibits was February 15, 2019. As demonstrated above, 

ViSalus invested substantial time analyzing and crafting a trial strategy around Exhibit 36 and the 

allcallsfromkccnumbers spreadsheets. Even with the benefit of time and the 

allcallsfromkccnumbers spreadsheets, it took ViSalus many dozens of hours to analyze and verify 

the 4.15 million data points Plaintiff used to create Exhibit 36. Even if Plaintiff had complied with 

Rule 1006 and provided ViSalus with the new allcallsfromkccnumbers spreadsheets it generated 

to create Exhibits 36a, 36b, and 36c, three days is nowhere near enough time sufficiently analyze 

these new datasets when ViSalus is otherwise in the middle of finalizing its preparations for a 

multi-billion dollar trial. Allowing Plaintiff to introduce any one of these exhibits would constitute 

extreme and incurable prejudice. As such, the court should exercise its discretion to preclude 

Plaintiffs from using these exhibits at trial. See, e.g., Fresno Rock Taco, LLC v. Nat'l Sur. Corp., 

No. 1:11-CV-00845-SKO, 2013 WL 3803911, at *9 (E.D. Cal. July 19, 2013) (excluding last-

minute disclosed trial exhibit where the plaintiffs identified the exhibit “past the deadline for 

Defendant to file a motion in limine regarding evidence preclusion as a discovery sanction,” and 

the “disclosure was also made on the eve of the originally scheduled trial, permitting no time for 

Defendant to cure the prejudice”); McClure v. Country Life Ins. Co., No. CV-15-02597-PHX-

DLR, 2017 WL 3719880, at *3 (D. Ariz. Aug. 29, 2017) (finding that untimely disclosed document 

son the eve of trial would prejudice the other party); Evenflow Plumbing Co. v. Pac. Bell Directory, 

No. C-3:04-CV-00795 EDL, 2005 WL 954469, at *1 (N.D. Cal. Apr. 26, 2005) (excluding use of 

trial exhibits produced on the morning of trial); Stoebner Holdings, Inc. v. Automobili Lamborghini 

S.P.A., No. CIV. 06-00446JMS/LEK, 2007 WL 4230878, at *10 (D. Haw. Nov. 30, 2007) (“The 

court finds that Plaintiff's untimely disclosure of additional information necessary to calculate loss 

of use damages lacks justification, and that allowing the use of the late-disclosed information 

would be prejudicial to Defendant. … Further, allowing this late disclosure would greatly prejudice 
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Defendant on the eve of trial.”). 

IV. CONCLUSION 

 Trial deadlines are designed to prevent a trial by ambush and preserve the fairness and 

integrity of the adversarial process. Plaintiff’s attempt to sandbag ViSalus on the eleventh hour 

flies in the face of these base principles and would rob ViSalus of a fair trial. The Court should 

therefore exclude Exhibits 36a, 36b, 36c, and 64.  

DATED this April 10, 2019. 

 
QUARLES & BRADY LLP 

By /s/ John Maston O'Neal 
 
John Maston O'Neal (admitted pro hac vice) 
john.oneal@quarles.com 
Zachary S. Foster (admitted pro hac vice) 
zachary.foster@quarles.com 
QUARLES & BRADY LLP 
101 E. Kennedy Blvd., Ste. 3400 
Tampa, FL 33602 
Telephone: 813.387.0300 
Facsimile: 813.387.1800 
 
MILLER NASH GRAHAM & DUNN LLP 
Joshua M. Sasaki, P.C., OSB No. 964182 
josh.sasaki@millernash.com 
Nicholas H. Pyle, OSB No. 165175 
nicholas.pyle@millernash.com 
Telephone:  503.224.5858 
Facsimile:  503.224.0155 

Attorneys for Defendant ViSalus, Inc. 
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I hereby certify that I served the foregoing on Plaintiff the foregoing document: 

Scott F. Kocher 
Stephen J. Voorhees 
FORUM LAW GROUP LLC 
811 S.W. Naito Parkway, Suite 420 
Portland, Oregon 97204 
Telephone: 503.445.2102 
Fax: 503.445.2120 
E-mail: scott@forumlawgroup.com 
  stephen@forumlawgroup.com 
Attorneys for Plaintiff 
 
 
 
Stefan Coleman 
Law Offices of Stefan Coleman, LLC 
1309 Jericho Tpke, 2nd Floor 
New Hyde Park, NY 11040 
Tel: 877.333.9427 
Fax: 888.498.8946 
E-mail: law@stefancoleman.com 
Attorneys for Plaintiff 
 

Rafey S. Balabanian (pro hac vice) 
Eve-Lynn Rapp (pro hac vice) 
EDELSON PC 
123 Townsend Street, Suite 100 
San Francisco, CA 94107 
Telephone: 415.212.9300 
Fax: 415.373.9435 
E-mail: rbalabanian@edelson.com 
 erapp@edelson.com 
Attorneys for Plaintiff 
 
Benjamin H. Richman (pro hac vice) 
EDELSON PC 
350 N. LaSalle Street, 14th Floor 
Chicago, IL 60654 
Telephone: 312.589.6370 
Fax: 21.589.6378 
E-mail: brichman@edelson.com 
Attorneys for Plaintiff 
 

by the following indicated method or methods on the date set forth below: 
 

 CM/ECF system transmission. 

 E-mail.  As required by Local Rule 5.2, any interrogatories, requests for 
production, or requests for admission were e-mailed in Word or WordPerfect 
format, not in PDF, unless otherwise agreed to by the parties. 

 Facsimile communication device. 

 First-class mail, postage prepaid. 

 Hand-delivery. 

 Overnight courier, delivery prepaid. 

DATED this 10th day of April, 2019. 

/s/John Maston O'Neal  
Attorneys for Defendant ViSalus, Inc. 
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