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PRELIMINARY STATEMENT 

Plaintiff/counterclaim defendant Demos Parneros ("plaintiff'' or "Parneros") 

respectfully submits this reply memorandum of law in support of his Motion for Advancement of 

Attorneys' Fees and Expenses. Defendant/counterclaim plaintiff Barnes & Noble, Inc. 

("defendant" or "B&N") agrees that plaintiff is entitled to advancement. Defendant disputes only 

the allocation and seeks to impose conditions that have no basis in law. 

Throughout its brief, defendant argues that plaintiff is entitled to advancement only 

for the "incremental costs" incurred by the addition of the counterclaims. (Def. Br. 3, 8, 9, 13, 16) 

Defendant does not cite a single case under New York or Delaware Law stating such a standard, 

or anything even approximating it. That is not surprising, as defendant's position is not the law. 

By presenting a misleading account of Delaware law, defendant also argues that plaintiff is entitled 

to advancement for only two of the three counterclaims. Finally, defendant claims a right to an 

undertaking promising repayment and interest if plaintiff is ultimately found not to be entitled to 

indemnification. The law and governing documents impose no such requirements. 

ARGUMENT 

I. PLAINTIFF IS ENTITLED TO THE FULL ADV AN CEMENT REQUESTED 

Plaintiff is entitled to advancement for all three counterclaims. The first two 

counterclaims relate to plaintiffs alleged misconduct with respect to a potential sale of B&N. 

(Answer & Counterclaims ,r,r 149-59) The third counterclaim is for a declaratory judgment that 

plaintiff was fired for cause based on his alleged harassment of a female employee, his alleged 
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abusive conduct toward an officer who reported to him, 1 and his purported misconduct relating to 

the possible sale of B&N. (Answer and Counterclaims ,r,r 160-67) Defendant concedes that 

plaintiff is entitled to advancement for the first two counterclaims, which defendant brought 

against Parneros in his official capacity as an officer or employee of the company, but argues that 

the third counterclaim is brought against Parneros in his "personal capacity" and thus purportedly 

triggers no right to advancement. (Def. Br. 11) Defendant is wrong. 

Defendant relies primarily on Stifel Fin. Com. v. Cochran, 809 A.2d 555, 562 (Del. 

2002), and Weaver v. ZeniMax Media. Inc., No. Civ. A. 20439- NC, 2004 WL 243163, at *l, 3 

(Del. Ch. Jan. 30, 2004).2 (Def. Br. 12) Defendant ignores more recent Delaware authority. 

1 While defendant does not name the officer or his specific title, defendant is clearly referring to 

Chief Financial Officer ("CFO") Allen Lindstrom. (Compare Amended Complaint ,r,r 44-45, 67-

74 to Answer and Counterclaims ,r,r Introduction, 68, 70, 104, 119-20, 165) 

2 Defendant's other cases are similarly inapposite. See Bernstein v. TractManager. Inc., 953 A.2d 

1003, 1012-13 (Del. Ch. 2007) (claims based on individual's actions as attorney with corporation's 

outside law firm had no relationship to his status as a director or officer); Bensen v. Amer. Ultramar 

Ltd., No. 92 Civ. 4420 (KMW) (NRB), 1996 WL 4_35039, at *3 (S.D.N.Y. Aug. 2, 1996) (case 

was decided before law on standard was developed; noting "dearth" of caselaw on 8 Del. C. § 145); 

Tilden ofN.J .. Inc. v. Regency Leasing Sys., Inc., 237 A.D.2d 431 (N.Y. App. Div. 2d Dep't 1997) 

(claim involved a personal guaranty); 511 W. 232nd Owners Corp. v. Jennifer Realty Co., No. 

008034/99, 2004 WL 5709294 (N.Y. Sup. Ct. Mar. 22, 2004), affd, 10 A.D.3d 573 (N.Y. App. 

Div. 1st Dep't 2004) (claim was based on individuals' capacity as partners of the co-op sponsor 

rather than as directors of the co-op board). 
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Those cases [Weaver and Cochran], authored over a decade ago, often are 
relied upon by defendant corporations seeking to avoid paying advancement 
obligations to which they previously agreed. The effort, however, usually 
fails. Since Weaver and Cochran, Delaware courts generally have 
eschewed attempting to resolve disputes over whether claims relate to a 
potential indemnitee's personal or official capacity at the advancement stage 
unless the answer can be discerned swiftly, accurately, and consistent with 
the summary nature of an advancement proceeding. 

Mooney v. Echo Therapeutics, Inc., C.A. No. 10054-VCP, 2015 WL 3413272, at *8 (Del. Ch. 

May 28, 2015). 

The limited holdings in Cochran and Weaver, as well as the prevailing standard 

under Delaware law, are explained in Paolino v. Mace Sec. Int'L Inc., 985 A.2d 392, 40-3-407 (Del. 

Ch. 2009). 3 The Delaware Supreme Court has held "if there is a nexus or causal connection 

between any of the [ claims entitled to advancement under Delaware law] and one's official 

capacity, those proceedings are 'by reason of the fact' that one was a corporate officer, without 

regard to one's motivation for engaging in that conduct." Homestore, Inc. v. Tafeen, 888 A.2d 

204, 214 (Del. 2005). Thus, a claim under an employment agreement is not outside the scope of 

legal protection. Paolino, 985 A.2d at 403-04. As Bernstein v. TaskManager, cited by defendant 

(Def. Br. 11), held, "This connection is established if the corporate powers were used or necessary 

for the commission of the alleged misconduct," "even if the cause of action does not specify a 

claim of breach of fiduciary duty owed to the corporation." Bernstein, 953 A.2d at l0U. A 

3 As the court in Paolino explained, Cochran involved a claim for indemnification, not 

advancement, in which a former officer who was ordered to pay a judgment to his former employer 

sought to have his former employer indemnify him for the judgment. Paolino, 985 A.2d at 403-

05. To allow indemnification on such facts "would have created a circular oddity in which Cochran 

paid the amounts [awarded to the corporation], then [the corporation] paid him back." Id. at 404. 
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corporate officer will be denied advancement only "when the parties are litigating a specific and 

personal contractual obligation that does not involve the exercise of judgment, discretion, or 

decision-making authority on behalf of the corporation." Paolino, 985 A.2d at 403. 

The allegations supporting defendant's third counterclaim all relate to Parneros's 

conduct as Chief Executive Officer ("CEO"). Defendant agrees that the alleged misconduct 

relating to the possible sale was undertaken in plaintiffs role as CEO. (Def. Br. 11) It is hard to 

conceive of how Pameros could have engaged in alleged bullying and abuse of the CFO if not for 

the power and authority Parneros had as CEO. B&N also frames as significant Parneros's alleged 

conduct toward the female employee because she was his "subordinate." (Amended Answer & 

Counterclaims ,r, Introduction, 103) 

Moreover, Parneros undertook in his CEO role all of the alleged conduct that B&N 

propounds as the justifications for removing Parneros from that position. Thus, B&N has drawn 

the connection that demonstrates that Parneros's alleged conduct relates to his official capacity. 

See Mooney. 2015 WL 3413272, at *9, 11 (ordering advancement for counterclaim that former 

officer obtained fraudulent reimbursements for personal expenses and threatened to fire executives 

if they did not do as he ordered); Paolino, 985 A.2d at 395, 407 (awarding advancement for 

counterclaims filed against former Chairman and CEO for failing to follow the Board's direction, 

failing to manage the company, and abandoning his supervisory duties; counterclaims alleged 

actions executive took or failed to take as Chairman and CEO); Zaman v. Amedeo Holdings. Inc., 

C.A. No. 3115-VCS, 2008 WL 2168397, at *28 (Del. Ch. May 23, 2008) (awarding advancement 

to defend claims that plaintiffs had used corporate credit cards for personal expenses while 

managing corporation's hotel); Reddy v. Elec. Data Sys. Corp ., No. CIV.A. 19467, 2002 WL 

1358761, at *6-8 (Del. Ch. June 18, 2002) (awarding advancement to defend claims company 
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brought against former executive for breach of his employment and incentive compensation 

agreements; alleged fraud involved actions executive "took on the job in the course of performing 

his day-to-day managerial duties"). 

As plaintiff is entitled to advancement for defending against all of the 

counterclaims, the counterclaims are the mirror image of plaintiffs affirmative claims. Plaintiffs 

proposal for allocation accordingly is reasonable.4 Paolino is directly on point. The plaintiff in 

Paolino had been Chairman and CEO of the defendant corporation. Paolino, 985 A.2d at 394. 

After he was fired, purportedly for cause, he brought claims for breach of his employment contract 

for the employer's refusal to pay his severance and for defamation for the company's press release 

statement that he was fired for "willful misconduct." Id. The corporation filed counterclaims for 

breach of the former executive's contractual, statutory, and common law duties. Id. at 395. While 

the corporation in Paolino, unlike B&N, did not argue for "incremental cost,"5 it contended that no 

4 There is also considerable overlap between plaintiffs claims and defendant's affirmative 

defenses. Advancement is also available for responding to the affirmative defenses. See Mooney. 

2015 WL 3413272, at *10-11. 

5 Defendant also argues for "restraint," based on the argument that the New York and Delaware 

statutes were intended to cover only derivative claims, not litigation directly between the parties. 

(Def. Br. 14-15) The language of the statutes is not so limited. See N.Y. Bus. Corp. Law§ 722(c) 

(providing protection for those party to an action "by or in the right of the corporation"); 8 Del. C. 

Law§ 145(b) (same). The clear language is controlling. See Oncale v. Sundowner Offshore Servs .. 

Inc., 523 U.S. 75, 79 (1998) ("it is ultimately the provisions of our laws rather than the principal 

concerns of our legislators by which we are governed"). In any event, defendant acknowledges 
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advancement should be awarded because a common nucleus of facts underlay the affirmative 

claims and the counterclaims. Id. at 407. The Delaware Chancery Court held that in such cases 

all of the executive's reasonable expenses for the arbitration must be advanced. Id. at 408. 

Plaintiffs request to split the overlapping claims 50/50 is thus conservative. 

Finally, defendant argues that under New York law plaintiff is not entitled to 

advancement for this motion. (Def. Br. 19 n.7) Defendant is correct that the New York statute 

does not provide for "fees on fees," that is an award for the time attorneys spend seeking 

advancement. (Id.) B&N also argues that plaintiff is not entitled to "fees on fees" under the B&N 

Bylaws because Parneros's demand for advancement is not "consistent with the language of the 

parties' agreement" (id.), presumably referring to the employment agreements. That argument 

makes no sense. Parneros's employment agreements provide for indemnification and advancement 

"to the fullest extent permitted by law." (Parneros Deel., Ex A, B) Under Delaware Law, 

indemnification and advancement includes "fees on fees," unless precluded in a corporation's 

bylaws. Cochran, 809 A.2d at 561-62 .. B&N thus could have barred "fees on fees." However, its 

Bylaws explicitly grant "fees on fee~." (Parneros Deel., Ex.Cat Article X, Section 3). B&N may 

regret its choice, but it is bound by it. 

II. DEFENDANT IS NOT ENTITLED TO THE CONDITIONS IT SEEKS TO IMPOSE 

Defendant insists it is entitled to an undertaking and interest on any required 

repayment. (Def. Br. 20-22). The arguments are unavailing because Delaware law does not 

require an undertaking for former executives. 

that New York and Delaware courts routinely award advancement in cases between officers and 

corporations (Def. Br. 15), as is clear from the cases cited in both of plaintiffs briefs. 
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Defendant apparently recognizes that New York law does not reqmre an 

undertaking when there is court-ordered advancement. See N.Y. Bus. Corp. Law §724; Segua 

Corp. v. Gelmin, 828 F. Supp. 203, 207 (S.D.N.Y. 1993). Rather, defendant relies on the B&N 

Bylaws and Delaware law (Def. Br. 20), neither of which supports defendant's contention. The 

B&N Bylaws require an undertaking only when mandated by Delaware law. (Parneros Deel., Ex. 

Cat Article X, Section 2). Delaware Law requires an undertaking for advancement to an officer 

or director, but not for former officers or directors. 8 Del. C. §145(e); Homestore, 888 A.2d at 

211-12. Former officers and directors are required to provide an undertaking only if the corporate 

bylaws or other contract requires it. Homestore, 888 A.2d at 211-12. Neither the B&N Bylaws 

nor Delaware law requires Parneros to provide an undertaking. 

Even if an undertaking were required, which it is not, neither Delaware law nor the 

B&N Bylaws include any conditions beyond an oral promise to repay if the individual is ultimately 

found to be ineligible for indemnification. See Carlson v. Hallinan, 925 A.2d 506, 541 (Del. Ch. 

2006) (holding Delaware statute would be satisfied even by an oral undertaking).6 A corporation 

cannot insist on conditions in an undertaking that its bylaws or another contract do not set forth. 

See Blankenship v. Alpha Appalachia Holdings, Inc., C.A. No. 10610-CB, 2015 WL 3408255, at 

*26 (Del. Ch. May 28, 2015). As B&N through its Bylaws did not impose any conditions on 

undertakings, B&N could not insist, as it has, that the undertaking include a promise to repay with 

interest. (See Velazquez Deel. , 14 & Ex. E) It is unclear whether defendant is asking that a 

proinise to pay interest be included in the undertaking or that the Court rule now on whether any 

6 The representation plaintiffs counsel previously provided (Velazquez Deel., Ex. H), would thus 

meet the statutory standard. 
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repayment that may ultimately be ordered include interest. In any event, that issue is not ripe for 

adjudication. 

The final issue defendant raised is to require plaintiffs counsel to submit timesheets 

in support of his advancement requests. Plaintiff is not opposed to providing documentation, while 

preserving attorney-client and work product privileges. As stated in plaintiffs opening brief, he 

proposes that the parties be given an opportunity to work out procedures once the Court provides 

guidance on the baseline advancement issues. 

CONCLUSION 

For these reasons, plaintiffs motion for advancement of legal fees and costs 

(including those already incurred) should be granted. 

Dated: New York, New York 
March 1, 2019 

By: 
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