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Thursday - April 18, 2019                   2:00 p.m. 

P R O C E E D I N G S 

---000--- 

THE CLERK:  Calling civil action C18-2542, Doe versus

Morrison Foerster.

Counsel, please come up to the podium and state your

appearance.

MS. CONWAY:  Good afternoon, Your Honor.  Cathy Conway

on behalf of Morrison & Foerster.  Along with me is...

MS. MARYOTT:  Nice to see, Your Honor.  Michele

Maryott.

THE COURT:  Good afternoon.

MS. BRASS:  Nice to see you, Your Honor.  Rachel

Brass.

THE COURT:  Good afternoon.

MS. MARCUSE:  Good afternoon, Your Honor.  Debra

Marcuse, of Sanford Heisler Sharp, here for plaintiffs and the

class.

I have my fellow Chris Yandel, here with me at counsel

table; although, I think he's not yet admitted.

THE COURT:  That's all right.  Welcome.

MR. YANDEL:  Thank you, Your Honor.

MR. SANFORD:  And good afternoon, Your Honor.  This is

David Sanford, plaintiffs' counsel, from Sanford Heisler Sharp.

Thank you for allowing me to appear by telephone.
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THE COURT:  Sure.  Good afternoon.

All right.  So we have three, maybe four things to talk

about.  First is the motion to proceed anonymously.  Second is

the 12(c) motion.  Third is our CMC.  And fourth may be a

sealing motion, as well.  So let's start with the motion to

proceed anonymously.

Here's the issue.  I don't know how this case is any

different, Ms. Marcuse, than every other employment case that

we see.

And I did -- by virtue of not ruling, have allowed the

case to proceed, the plaintiffs to proceed anonymously for

close to a year now, I think, and gave you time to see if you

could get it resolved.

But now we're here, and I just don't know how different

from -- if I were to allow the plaintiffs here to proceed

anonymously, why wouldn't I have to do so in every employment

case?

MS. MARCUSE:  Your Honor --

THE COURT:  You have to come to the podium.

MS. MARCUSE:  Your Honor, if I may just have a moment,

I didn't anticipate arguing this motion, inasmuch as the

defendant, I believe, has consented to the motion.

THE COURT:  Well, they haven't objected.  But I have

an independent obligation, right --

MS. MARCUSE:  Understood, Your Honor.
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THE COURT:  -- in the Ninth Circuit.

Okay.  We can pass that and think about it, and maybe --

but I'll just tell you flat out, really the argument, the main

argument -- because the issues about any confidential

information can absolutely and will be taken care of through

protective order and sealing.  Anyone's personal health

information or name of the children, which I don't see why it

would ever come up, but to the extent it did, it would be

sealed.

MS. MARCUSE:  Understood.

THE COURT:  No question about that.  And your client

should know that.

But in terms of who they are, right, no question that it

could have adverse effects on their career, but that's also the

case for every employment plaintiff that I have in front of me.

Every single one.  Every single one.

So if I were to seal or allow them to proceed anonymously

in this case, it would be precedent to allow it in every case.

And that would certainly be contrary to Ninth Circuit law, to

Rule 10, and to going forward.

So I won't let you answer that.  You can think about it

some more.  But that's the issue.

All right.  So let's move, then, on to the 12(c).  And,

obviously, at the moment they will stay anonymous because I

don't know who they are.  We are dealing with Jane Doe 4 and
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Jane Doe 5.  And, Ms. Brass, you're going to argue.  

Let me tell you sort of what my tentative -- I'll tell you

my tentative view, having read through this, and then either

side could argue.  And the issue here is there was a release

that was signed.  There's no question about that.  But Jane Doe

4 argues rescission based on economic duress and undue

influence.  And then she also has a retaliation claim that the

defendant has moved to dismiss.

So I think, at this stage, she's pled enough to plead a

claim for economic duress, not enough for undue influence.  And

I don't believe she's pled a retaliation claim.

So that is my tentative view, and I'll let whoever wants

to talk first, talk first.

MS. MARCUSE:  Well, Your Honor, may I just ask for a

clarification on the retaliation point?  

And in particular, I do want to note that for the first

time in -- well, I guess I should go back and ask, first, what

your concerns are about the retaliation claim and then suggest

that one recent revelation from the defendant indicates the

relevance of additional discovery to, you know, being able to

pursue the claim.

THE COURT:  Well, if I dismissed it, it would be with

leave to amend.  There's no question.  I would be required to

do that.

But all, really, that's alleged right now is that she's
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been unable to get a job despite -- or at least was; I think

she does now have a job despite -- being a finalist for three

positions and not really getting a satisfactory response as to

why she didn't get the job.

But if that was enough to state a claim for retaliation,

then, again, virtually every employment plaintiff would be able

to state a claim for retaliation because most that I see --

and, also, I do a lot of settlement -- by the time they file

their lawsuit or even after they file their lawsuit they have

not secured other employment even though they've applied for

jobs.

So it's not enough that they haven't been able to get

another job, I believe, to state a plausible claim that the

defendant has actually retaliated in an unlawful way.

For example, one plausible inference -- and we don't even

know, for example, that these employers, future employers, even

spoke to Morrison & Foerster.  But one thing is, Morrison &

Foerster may have said that Jane Doe 4 was terminated.  Well,

that wouldn't be a retaliatory act.  That would be the truth.

Now, Jane 4 Doe has claimed that that was an unlawful

termination, but it was still a termination.  So that wouldn't

have been a retaliation.  And that could cause someone not to

hire them.

In other words, there are not enough facts alleged to

plausibly suggest that Morrison & Foerster retaliated.  That's
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my view as to what's been alleged thus far on that claim.

MS. MARCUSE:  Okay.  Thank you, Your Honor, for

clarifying.

Certainly, we can consider various ways in which we could

amend.  I think that the one crucial issue here I might differ

with the suggestion that the defendant disclosing, for example,

that the plaintiff had been terminated would not be retaliatory

in every instance.

It seems to me that one would have to look at it in the

context of what is customary.  Which is to say, if MoFo or like

many, you know, entities is in the habit of giving name, rank

and serial number, period, and gave different information about

this individual, then obviously that might give rise to some

concerns.

THE COURT:  Sure.  There may be facts, but I guess

what I'm saying is there's nothing here other than they didn't

get a job.

MS. MARCUSE:  Well, Your Honor, again, the crucial

distinction to me -- and perhaps we did not flesh this out

adequately in the complaint -- is the fact that three times she

went all the way to the point where it was very clear, and the

recruiter was indicating to her, you are in, you have the job,

and then very abruptly, all three times, you know, something

changed.  And the reasons given were, again from the standpoint

of the recruiter, unusual to the point where it suggested that
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there was something that was unsaid.

So I hear what you're saying, and I will think about the

ways in which it may be possible.  We also have dealt with, you

know, challenges in pleading this having to do with the

pseudonym.  And I do want to address that issue, if I may.

THE COURT:  Sure.

MS. MARCUSE:  Because I think it's all tied together,

both the nature of this case as a class action, the nature of

these kinds of cases in which attorneys are litigating against

law firms, and the question of, you know, whether it's possible

or permissible to remain under a pseudonym.

We have a number of cases where individuals are proceeding

under pseudonyms, and I would argue that they are -- you know,

the experience of individuals in the legal industry in

particular has been really dramatically and meaningfully

different in terms of the amount of retaliation that they

anticipate they may experience, and the amount of career

difficulty.  For the three initial plaintiffs in this case, a

distinguishing factor is the fact that they are all still

employed by the firm.

THE COURT:  But I see that all the time.  And, quite

honestly, your clients are, frankly, in a better position than

most of the employment plaintiffs I see.  They're

well-educated.  They're obviously quite good at their jobs

because they were working or are working at a very prestigious
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law firm.  Right?

So a lot of the employment plaintiffs we see, they're

working class workers, right.  If you have a named plaintiff in

a wage and hour class action, right, and they're the named

plaintiff, and it's going to be on the Internet, what employer

is going to want to hire them after they do that?  And they

don't have the wherewithal, the skills, they can't work with

for themselves or do those other things.  

So while I agree that's true, I don't think you've cited

me a case that that's been the factor that's been allowed to

seal the case.

It would flow even more beyond employment.  We get a lot

of cases in which there are startups -- you can imagine -- and

they have this great new idea and great new product, and they

go and they show it to some bigger company, and then that

bigger company, they allege, stole their idea.  So then they

sue them for stealing their trade secret.

Now, what other big company is ever going to want to see

their product?  By suing them, they are really jeopardizing and

putting at risk their entire startup together.  They're taking

a big risk there.  They would have a strong argument as well.

Seal it.  Don't identify who I am.

In fact, filing a lawsuit by anyone actually has negative

consequences.  Anyone, really.  And so I don't know how this

case is special.  And it has to be sort of exceptional
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circumstances, in particular given that these particular

plaintiffs are in, really, a better position being lawyers

themselves.

And my concern is it sets this precedent that would be

contrary to Ninth Circuit law in that we would have this secret

litigation.

MS. MARCUSE:  Your Honor, I hear what you're saying.

I do think that there is a way to look at these plaintiffs.  I

completely agree that in many respects they are better situated

than, for example, low-wage workers.  But from the standpoint

of the impact of reputational harm -- and I've dealt with this

at the damages stage most frequently.  I'm more familiar with

law in the Second Circuit than in the Ninth Circuit.  But I'd

be happy to address this issue in supplemental briefing if it

turns out to be crucial.

The potential for reputational harm here, I would argue,

is much more significant than with a low-wage worker where the

likelihood is that employers are not going to be engaged in

extensive Internet due diligence on, for example, you know,

construction workers or, you know, other individuals in the

food service industry perhaps.

I would argue that the scrutiny to which these individuals

will be subject and the potential harm -- you know, it's a

difficult argument, but it does exist also in the economic

damages.
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Difficult -- I find it difficult morally, I guess, not

legally, in that you're saying, basically, there are higher

potential consequences here because these individuals have been

trained and have followed a life path where they have ascended

through -- you know, they are highly educated and they are able

to get these jobs, and so the stakes economically are very,

very significant if they get pushed out of this entire

specialized field in which they've trained their entire lives.

THE COURT:  And I don't even know that that will

happen.  Of course, this is not the only lawsuit.  And we do

know that many of the women in these lawsuits are not

proceeding anonymously.

MS. MARCUSE:  More and more, Your Honor.  And I'm very

hopeful for a time when everyone will feel empowered to do

that.

THE COURT:  Let me ask you a different question.  How

can we litigate a (b)(3) class action in which the named

plaintiffs are anonymous?

How is any putative class member supposed to make some

sort of decision as to whether to opt in or opt out if they

don't even know who it is?

MS. MARCUSE:  We would be happy to brief that issue,

but I would argue that what would be at issue would be the sort

of crucial characteristics for the purposes of the class

action.
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I mean, when you say before they know who it is --

THE COURT:  Can you cite to me a case in which a class

certification has been litigated?  Not a (b)(2).  A (b)(2), I

understand how that could be done.  A (b)(3)?

MS. MARCUSE:  Not off the top of my head, Your Honor.

THE COURT:  I'll let you brief it.

MS. MARCUSE:  Thank you.

THE COURT:  I'll let you brief it more.

MS. MARCUSE:  Thank you.

THE COURT:  Is anybody for the defense?

I mean, to be honest, you've put me in a difficult

position because I can't say -- although I can think of many

ways that the defendant is prejudiced by it, you've taken the

position that you don't oppose it.

MS. MARYOTT:  That's right, Your Honor.  And I think

one of the key things that we point out is that we didn't

oppose it at this time.

And we do agree there may come a time where it will become

necessary, and Your Honor has pointed out some circumstances in

which that might be the case, but for the time being we are not

opposing it.

THE COURT:  Well, okay, in light of that -- I was

thinking about this, too, because even if I denied it we're

going to sort of move in a next phase in that event because it

puts MoFo in a difficult position if it's anonymous.  But if
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they're willing to do that, then I think you're right in a

sense, I suppose.  And there's nobody here pounding on the

door, then I won't do it.  

But I do think and your client should know that, right --

and your submission acknowledges that you're not asking for it

until the end of the case; right?  So they do know that.

At some point, if they're going to want to proceed,

they're going to have to no longer be anonymous.

MS. MARCUSE:  Absolutely, Your Honor.

And, I mean, from the standpoint of a litigator, I would

say that this arguably puts the defendant in a better position

inasmuch as in class actions in particular I often see, you

know, retaliation issues cropping up absolutely for people who

continue to work at the employer during the pendency of

litigation.

So the fact that that information is not widely available,

but it's available, obviously, to counsel and to the sort of

crucial individuals, you know, who are parties in the case, I

would say that that is actually advantageous to defendant in

ensuring that it meets its obligations of avoiding retaliation

against these individuals.

THE COURT:  I don't know that's the case.  In any

event, they are not articulating to me, at this time, any

prejudice.  And that's one of the factors to consider in the

Ninth Circuit test.
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file it.  But you get to file a response to that.

MS. MARCUSE:  Understood.

THE COURT:  But one each.  Can't keep going, because

no one will have learned anything after that.

MS. MARCUSE:  That sounds great.

THE COURT:  I believe it closes on May 21st.

MS. MARCUSE:  May 21st, yes, that's correct.

THE COURT:  So if you learn something -- if they learn

something after their opposition, then I'd say, okay, let them

submit it.  You get to file a reply to that.  Not anything else

onto that.  And then that will be the end of it.

MS. MARCUSE:  Yes, Your Honor.  And would that then

contemplate moving the hearing date?

THE COURT:  Yeah.  Maybe we should move the hearing

date.  What did I say?

MS. MARCUSE:  June 11th.

THE COURT:  Why don't we move it to June 25th instead.

June 25th.  And we'll see what happens.

It's so long from now.  And, who knows, maybe resolution

efforts will work out, right.

MS. CONWAY:  You never know.

THE COURT:  You never know.

All right.  I will issue an order.  We'll do a docket

order, at least have all those dates in there.  And I will

issue a written order on the motion to dismiss.  
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For now the motion to proceed anonymously is granted, for

the time being, given defendant's lack of objection.  But at

some point they will not be allowed to do so.  They should know

that.

MS. MARCUSE:  Yes, Your Honor.  Understood.  And that

is what we initially contemplated.

THE COURT:  All right.

MS. CONWAY:  Thank you, Your Honor.

THE COURT:  Thank you.

MS. MARCUSE:  Thank you.

(At 3:17 p.m. the proceedings were adjourned.)  

-  -  -  - 
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