
UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ILLINOIS  

GEORGE HEDICK JR., Individually and 
on Behalf of All Others Similarly Situated, 

Plaintiff, 

v. 

THE KRAFT HEINZ COMPANY, 
BERNARDO HEES, PAULO BASILIO, and 
DAVID H. KNOPF, 

Defendants. 

Case No. 1:19-cv-01339 

Honorable Robert M. Dow Jr.

[Additional caption on following page.] 

MEMORANDUM OF LAW IN SUPPORT OF THE MOTION OF SJUNDE AP-FONDEN 
AND UNION ASSET MANAGEMENT HOLDING AG  

TO CONDUCT LIMITED DISCOVERY 

Case: 1:19-cv-01339 Document #: 109 Filed: 05/24/19 Page 1 of 14 PageID #:2564



IRON WORKERS DISTRICT COUNCIL 
(PHILADELPHIA AND VICINITY) 
RETIREMENT AND PENSION PLAN, 
Individually and on Behalf of All Others 
Similarly Situated, 

Plaintiff, 

v. 

THE KRAFT HEINZ COMPANY, 
BERNARDO HEES, PAULO BASILIO, 
DAVID H. KNOPF, GEORGE EL-ZOGHBI, 
CHRISTOPHER R. SKINGER, VINCE 
GARLATI, and 3G CAPITAL INC., 

Defendants. 

Case No. 1:19-cv-01845 

Honorable Robert M. Dow Jr.

TIMBER HILL LLC, Individually and on 
Behalf of All Others Similarly Situated, 

Plaintiff, 

v. 

THE KRAFT HEINZ COMPANY, 
BERNARDO HEES, PAULO BASILIO, 
DAVID H. KNOPF, GEORGE EL-ZOGHBI, 
CHRISTOPHER R. SKINGER, VINCE 
GARLATI, ALEX BEHRING, and 3G 
CAPITAL INC., 

Defendants. 

Case No. 1:19-cv-02807 

Honorable Robert M. Dow Jr.

Case: 1:19-cv-01339 Document #: 109 Filed: 05/24/19 Page 2 of 14 PageID #:2565



1 

Sjunde AP-Fonden (“AP7”) and Union Asset Management Holding AG (“Union”) 

respectfully submit this memorandum of law in support of their motion seeking an Order: (1) 

requiring the New York Group to produce highly relevant information that is referenced in its 

briefing; and (2) allowing AP7 and Union to provide the parties’ unredacted correspondence cited 

in ECF No. 88 at 2 n.3 to the Court.1

I. INTRODUCTION 

Currently pending before the Court are motions by AP7 and Union, the New York Group, 

and three other movants, seeking appointment as Lead Plaintiff in the above-captioned actions.  

Since the filing of those motions, AP7 and Union have repeatedly requested that the New York 

Group provide basic answers to questions about its purported transactions in Kraft securities so that 

the Court can resolve these motions based upon a complete record and under the analysis required 

by the Private Securities Litigation Reform Act (“PSLRA”).  See Josefson Decl. ¶¶2-9.2  AP7 and 

Union specifically asked about the New York Group’s investments in Kraft through commingled 

funds, citing to public information regarding the New York Group’s extensive use of commingled 

investment vehicles.  See id.  The New York Group has steadfastly refused to provide those answers, 

1 The New York Group includes: the Employees’ Retirement System, the Police Pension Fund, the Board 
of Education Retirement System, the Teachers’ Retirement System, the Fire Department Pension Fund, the 
Fire Officers’ Variable Supplements Fund, the Fire Fighters’ Variable Supplements Fund, the Police 
Officers’ Variable Supplement Fund, the Police Superior Officers’ Variable Supplement Fund, the Fire 
Department Life Insurance Fund, and the Teachers’ Retirement System Variable Annuity Program. 

2 References to “Ex. __” are to the exhibits attached to the accompanying Declaration of Avi Josefson 
(“Josefson Decl.”).  AP7 and Union’s counsel does not believe the correspondence is subject to any 
privilege claims.  However, during a meet and confer held telephonically on May 21, 2019, and in 
subsequent email correspondence, the New York Group insisted that this material is protected from 
disclosure.  Josefson Decl. ¶10.  In an effort to provide the Court with at least a partial record, AP7 and 
Union’s counsel sought the New York Group’s permission to submit the correspondence in redacted form.  
See id. ¶11.  However, because the parties were unable agree on the appropriate redactions, AP7 and Union 
are constrained from providing the Court with the correspondence at this time, and seek the relief requested 
herein in order to do so.  See id.   
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seeking instead to obfuscate the record and directing AP7 and Union’s counsel not to disclose 

relevant information that bears directly on the New York Group’s motion.  See id. 

Nonetheless, the New York Group put that very Trading Data3 (and the correspondence 

questioning it) at issue by (1) submitting with its Reply Brief a conclusory, self-serving declaration 

that offered unsupported descriptions of the Trading Data (see ECF No. 99-2, the “Kleinman 

Declaration”); and (2) arguing in its opposition brief that counsel to AP7 and Union “misunderstood” 

the Trading Data they reviewed, and that arguments based on that “information” were “unavailing.”  

See ECF No. 88 at 2 n.3.  Despite asserting that the challenges to its Certifications were “unavailing,” 

the New York Group has now admitted that members of the New York Group traded Kraft securities 

through commingled funds—one of the central question Union and AP7 raised in their briefing.  See

ECF No. 101 at 8. 

That admission corroborates the arguments AP7 and Union have raised as to the New York 

Group’s standing (because its members do not directly own securities in commingled funds) and its 

honesty (because trading in commingled funds, among other transactions, appear to have been 

misrepresented in sworn Certifications).  Despite this admission, the New York Group continues to 

obfuscate, and relies on secret information and calculations to assert that its trading through 

commingled funds does not materially impact its claimed losses or the accuracy of its Certifications.  

See ECF No. 101 at 8-10.  The sole support for that contention is a self-serving conclusory 

declaration by an attorney for the New York Group.  See Kleinman Declaration.  That declaration 

raises more questions than it answers, and highlights the need for the underlying Trade Data on 

which the declaration is based to be provided to the Court.   

3 “Trading Data” is defined herein to include, inter alia, all “information” referenced in ECF No. 88 at 2 
n.3, as well as all data and information relied upon by the New York Group to conclude that “NYC would 
still have the largest loss,” see ECF No. 101 at 8.    
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Specifically, the Kleinman Declaration relies on elements of New York’s transactional data 

 

and to characterize transactions in commingled funds and more than one million shares engaged in 

highly suspicious transactions that are listed on New York’s Certifications as normal open-market 

transactions.  It is wholly inappropriate for the New York Group to selectively disclose information 

regarding its trading in commingled funds and the impact of those transactions on its financial 

interest, while withholding the underlying Trading Data from the Court and competing movants.  

Underscoring the absurdity of the New York Group’s position, the Court is left to rely upon a 

declaration from Mr. Kleinman—an attorney with the NYC Law Department with no apparent 

expertise in calculating financial interest under the PSLRA, finance, or mathematics—  

  At the same time, New York has directed AP7 and Union to not disclose 

the Trading Data that was shared with them, but feels free to characterize AP7 and Union’s purported 

“misunderstanding” of that Trading Data in its public briefs.  ECF No. 88 at 2 n.3.  While that 

Trading Data gives AP7 and Union reason to dispute Mr. Kleinman’s assertions, AP7 and Union are 

unable to share their analysis with the Court, and their financial expert cannot independently verify 

  See Ex. A ¶4. 

Importantly, the information needed to verify the New York Group’s financial interest and 

its standing is not privileged and need not be treated as confidential.4  Indeed, documentation 

supporting the New York Group’s trading and standing would be among the core information sought 

by Defendants when discovery begins, and any attempt by the New York Group to prevent the 

4 The New York Group has sought leave to file under seal the portions of its reply brief discussing Mr. 
Kleinman’s declaration, as well as that declaration itself.  AP7 and Union oppose that motion, as the 
information regarding New York’s trading bears directly upon the veracity of its sworn Certifications and 
its adequacy to lead this important litigation – both matters of public concern.   
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production of such documentation would be soundly rejected.  See, e.g., In re Northfield Labs. Inc. 

Sec. Litig., 264 F.R.D. 407, 409 (N.D. Ill. 2009) (ordering the lead plaintiff to produce “account 

statements evidencing their trading in Northfield securities during the Class Period”).  In light of the 

questions raised by AP7 and Union, withholding that documentation from the Court at this time 

serves to frustrate the public’s interest in transparency, and advances only the interests of the New 

York Group and its counsel in controlling this litigation.  The PSLRA expressly provides for a 

transparent process to select a Lead Plaintiff by requiring the disclosure of trading information on 

sworn certifications, see 15 U.S.C. § 78u–4(a)(2)(A), and provides for discovery to ensure that 

additional information is forthcoming when needed to ascertain the propriety of a lead plaintiff 

movant.  See 15 U.S.C. § 78u-4(a)(3)(B)(iv); Beltran v. Terraform Global, Inc., No. 5:15-cv-04981-

BLF, slip op. at 2 (N.D. Cal. Apr. 11, 2016), ECF No. 95 (granting motion for discovery where lead 

plaintiff movant “raised substantial questions regarding” a competing movant’s typicality and 

adequacy) (Ex. B).   

The New York Group’s repeated refusal to provide support for its financial interest is 

unprecedented and antithetical to the transparent process contemplated by the PSLRA.  Moreover, 

if not resolved now, the issues surrounding the New York Group’s use of commingled funds will 

certainly be a focus of discovery and would threaten to derail the litigation and leave the class in 

search of a replacement Lead Plaintiff.  See In re NYSE Specialists Sec. Litig., 240 F.R.D. 128, 138 

(S.D.N.Y. 2007) (decertifying lead plaintiff four years after appointment upon finding that it was not 

the “real party in interest” for many of the transactions listed in its certification and that its original 

appointment was made “in error”); In re Neopharm, Inc. Sec. Litig., 2004 WL 742084, at *4 (N.D. 

Ill. Apr. 7, 2004) (reopening lead plaintiff appointment process). 
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Accordingly, AP7 and Union have no recourse but to respectfully request that the Court order 

the New York Group to produce limited discovery, comprising the Trading Data identifying the 

transactions in Kraft securities that were made through commingled funds and its suspicious 

matching purchase and sale transactions that it has—for weeks—refused to provide, a deposition of 

a representative of the New York Group that can speak to the group members’ standing and 

transactions in Kraft securities, and other information relevant to the issues discussed herein.  AP7 

and Union also respectfully request that they be granted leave to submit to the Court the unredacted 

correspondence referred to in the New York Group’s opposition brief, in order to correct the record 

and fully respond to the assertions made by the New York Group. 

II. ARGUMENT 

A. AP7 And Union Have Demonstrated A Reasonable Basis To Conduct 
Discovery Of The New York Group 

The PSLRA expressly provides that a class member may conduct discovery into the 

adequacy of a competing movant, upon the showing of a “reasonable basis” for a finding that the 

movant is incapable of adequately representing the class.  See 15 U.S.C. § 78u-4(a)(3)(B)(iv).  As 

set forth herein, as well as in AP7 and Union’s opposition and reply briefs, and the New York 

Group’s admission to trading through commingled funds, a reasonable basis exists to justify limited 

discovery of the New York Group.  See ECF Nos. 90, 101. 

First, the New York Group has disclosed for the first time in its Reply Brief that it 

Certifications include transactions in Kraft securities made through commingled investment 

vehicles.  See ECF No. 101 at 8.  The New York Group failed, however, to provide any support for 

its contentions that it has standing to assert claims on shares purchased through those funds.  The 

only factual support provided for the New York Group’s Reply Brief is a short declaration by Mr. 
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Kleinman, an attorney for the New York Group.  If anything, that declaration only raises serious 

questions which highlight the need for discovery.   

Mr. Kleinman first states that he is responding to arguments raised in the opposition briefs 

filed by AP7 and Union—concealing from the Court that those same arguments were raised weeks 

earlier in the parties’ correspondence.  Compare Kleinman Declaration ¶14 with Josefson Decl. ¶¶2-

6.  Mr. Kleinman then provides a number of vague descriptions of the New York Group’s trading in 

commingled funds,  

  

Kleinman Declaration ¶15.  Notably,  

 

 

 

  

ECF No. 99; Kleinman Declaration ¶16.   

What is apparent from the  

 

  See Kleinman Declaration ¶15.   

  See id.  Indeed, 

nothing in the Kleinman Declaration attempts to address the requirements outlined in Huff, which 

go directly to the New York Group’s standing to assert claims arising from trading in these 

commingled funds.  Moreover, the only reasonable reading of  

—the very 
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deficiency that was fatal to the investment manager’s standing in Huff.  See W.R. Huff Asset Mgmt. 

Co., LLC v. Deloitte & Touche LLP, 549 F.3d 100, 109 (2d Cir. 2008).

Moreover, Mr. Kleinman fails to provide any support for his statement that, even if shares 

traded in commingled funds were excluded from its financial interest, the New York Group would 

still have a larger financial interest than AP7 and Union.   

 

  The financial expert retained 

by AP7 and Union has attested that he in unable to verify  calculations without 

relying on the Trading Data, which the New York Group persists in concealing from the Court.  As 

a result of the New York Group’s obfuscation and unwillingness to provide complete information 

regarding its claimed financial interest, discovery is required to determine the funds’ actual interest 

in this litigation. 

Second, the New York Group claims that the group members collectively made “open market 

transactions” of more than 500,000 shares of Kraft stock and sold a nearly equivalent number of 

shares at the exact same price ($83.73) on the same day (June 24, 2016) across all but one of the 

funds.  See ECF No. 101 at 10.  However, there remains no apparent reason for an investor to 

simultaneously buy and sell such large quantities of shares at the exact same price, and the New 

York Group has not even attempted to explain those transactions.  Instead, the New York Group 

turns to Mr. Kleinman to explain that, because those transactions were executed through a broker 

and the funds paid commissions, they must have been made on the “open market.”  See ECF No. 

101-1 ¶18.  There is no reason why this must be the case—a broker can be paid a commission for an 

off-market transaction—and this explanation from Mr. Kleinman’s self-serving declaration does 

nothing to address concerns about whether the New York Group is subject to unique defenses 
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regarding its standing with respect to those transactions.  As such, discovery of these transactions 

bears directly on is necessary to test the New York Group’s typicality and adequacy.  

As noted above, in its opposition brief and “side letters,” the New York Group concedes that 

it shared Trading Data with opposing counsel that gave rise to “various issues concerning” its 

Certifications.  While contending that this information is confidential and directing that it not be 

disclosed pursuant to attorney-client privilege, the New York Group touts that its secret 

“investigat[ion]” established that “[e]ach issue raised” regarding its Certifications is “unavailing.”  

ECF No. 88 at 2 n.3.  The New York Group clearly relied upon that Trading Data to support its claim 

that the funds’ trading through commingled accounts did not have a significant impact on the New 

York Group’s financial interest in this case.  In light of that characterization and its reliance on the 

Trading Data, the New York Group cannot now contend that the requested discovery is not directly 

relevant to the issues before this Court—especially since it claims the Trading Data fully supports 

its claimed financial interest.  Moreover, given that the relevant documentation has already been 

collected and “investigated” by counsel, there is no burden to the New York Group in providing this 

highly relevant documentation.  Indeed,  

 

  Kleinman Declaration ¶17.  There is no reason it should be withheld from the parties and 

the Court.   

Numerous courts have ordered a proposed lead plaintiff to submit to discovery in similar 

circumstances. See, e.g., In re Network Assocs., Inc. Sec. Litig., 76 F. Supp. 2d 1017, 1027 (N.D. 

Cal. 1999) (authorizing a four-hour deposition of two lead plaintiff movants and finding the 

discovery “illuminating” as to why they were inadequate to represent the class); Fischler v. AmSouth 

Bancorporation, 1997 WL 118429, at *3 (M.D. Fla. Feb. 6, 1997) (“uncertainty” or “unanswered 
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questions” about a putative lead plaintiff’s ability to properly represent the class are sufficient to 

trigger the PSLRA’s lead plaintiff discovery provision); Sakhrani v. Brightpoint, Inc., 78 F. Supp. 

2d 845, 847-48 (S.D. Ind. 1999) (requiring proposed lead plaintiffs to provide information 

demonstrating an understanding of the role of lead plaintiff, its professional and educational 

background, and experience overseeing or working with counsel either in litigation or other 

contexts).5  The Court, AP7, Union, and the Class are entitled to know whether the New York 

Group’s Certifications accurately reflect their true financial interest in these claims and to hear AP7 

and Union’s response to the New York Group’s characterization of its counsel’s purported 

“misunderstanding” of the “information.”   

Accordingly, AP7 and Union request that they be allowed to conduct limited discovery of 

the New York Group.  That discovery would include two document requests aimed at obtaining the 

Trading Data illustrating the New York Group’s trading in Kraft securities, which the New York 

Group has conceded is relevant, as well as documents sufficient to show the structure and ownership 

of the commingled funds through which they transacted Kraft securities.  The discovery would also 

include three interrogatories concerning the New York Group’s standing and their trading in Kraft 

securities.  AP7 and Union would also request a deposition of a representative from the New York 

Group with knowledge of these same issues. 

5 See Brown v. Biogen IDEC, Inc., No. 05-10400-RCL, 2005 U.S. Dist. LEXIS 19350, at *6 (D. Mass. July 
26, 2005) (allowing discovery into issue of lead plaintiff movant’s adequacy); In re Reserve Fund Sec. & 
Derivative Litig., No. 09-md-2011(PGG), slip op. at 1 (S.D.N.Y. Aug. 5, 2009), ECF No. 73 (ordering 
limited discovery, without explanation, into whether the lead plaintiff movant was inadequate to represent 
the class) (Ex. C); In re Michaels Stores, Inc. Sec. Litig., No. 03-cv-0246, slip op. at 2 (N.D. Tex. Oct. 24, 
2003), ECF No. 69 (granting limited discovery of lead plaintiff movant and finding that it was inadequate 
to represent the class) (Ex. D). 
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B. The Parties Unredacted Communications Should Be Submitted 

The New York Group wrongly contends that its “series of side letters” with opposing counsel 

concerning certain Trading Data is “attorney-client privileged” and cannot be shared with the Court.  

ECF No. 88 at 2 n.1.  That is not true, and the New York Group falls well short of its burden of 

“establish[ing] all the essential elements” of the privilege.  United States v. White, 950 F.2d 426, 430 

(7th Cir. 1991). 

For the privilege to attach, a client communication must be made in confidence and not in a 

setting in which a nonprivileged person would also learn the confided communication.  See United 

States v. Evans, 113 F.3d 1457, 1462 (7th Cir. 1997) (attorney-client privilege shields only 

communications that were “made in confidence”).  Discovery here will establish whether the New 

York Group’s assertion of privilege is unfounded. 

Moreover, even if the information provided by the New York Group was subject to the 

attorney-client privilege, that privilege has now been waived.  Waiver of the attorney-client privilege 

occurs when a party voluntarily injects a factual issue into the case, the truthful resolution of which 

requires an examination of the confidential communications the party seeks to shield from 

disclosure.  See London v. Johnson & Bell, Ltd., No. 11 CV 7389, 2012 WL 4892852, at *1 (N.D. 

Ill. Oct. 10, 2012).  It is well settled that a party cannot simultaneously invoke privilege to shield 

itself from a particular claim or defense, while relying on the purportedly privileged information to 

advance its own interests.  See Latuga v. Hooters, Inc., 1994 WL 329910, at *1 (N.D. Ill. July 8, 

1994) (“Where [a party] puts a matter in issue, he cannot invoke the attorney-client privilege to 

prevent [its adversary] from obtaining information necessary to his defense”).  

Here, the New York Group voluntarily discussed communications concerning “attorney-

client privileged information,” partially explained how opposing counsel obtained the Trading Data, 

suggested that the Trading Data gave rise to “various issues concerning” the PSLRA Certifications, 
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disclosed its investigation of those issues, and mischaracterized AP7 and Union’s concerns as 

“unavailing” and based upon a “misunderstanding.”  The New York Group has also posited that 

even if it excluded from its financial interest Kraft shares purchased through commingled funds, it 

would continue to have a larger loss than any competing movant.  See ECF No. 101 at 8.  In so doing, 

even though none of the Trading Data is protected from disclosure, the New York Group has plainly 

put the data underlying the conclusions in its briefing and supporting materials at issue in an effort 

to undermine the arguments raised in opposition to the New York Group’s motion.  See Pyramid 

Controls, Inc. v. Siemens Indus. Automations, Inc., 176 F.R.D. 269, 274–75 (N.D. Ill. 1997) 

(attorney-client privilege waived where the plaintiff’s “confidential communications with its 

attorneys” regarding a potential legal claims were put “directly at issue” when the plaintiff 

“attempt[ed] to defeat the statute of limitations” defense); Matter of Cont’l Illinois Sec. Litig., 732 

F.2d 1302, 1315 n.20 (7th Cir. 1984) (“a party waives the attorney-client privilege when the contents 

of the privileged communications are put in issue by the party asserting the privilege”). 

III. CONCLUSION 

For the reasons stated herein, AP7 and Union respectfully request that the Court enter an 

Order granting their motion for discovery, allowing AP7 and Union to provide the parties’ 

unredacted correspondence cited in ECF No. 88 at 2 n.3 to the Court, and granting such further 

relief as the Court may deem just and proper. 

Dated: May 24, 2019  Respectfully submitted, 

BERNSTEIN LITOWITZ BERGER  
    & GROSSMANN LLP

/s/ Avi Josefson 
Avi Josefson 
875 North Michigan Avenue, Suite 3100 
Chicago, Illinois 60611 
Telephone: (312) 373-3880 
Facsimile: (312) 794-7801
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avi@blbglaw.com 

-and-  

Gerald H. Silk  
Michael D. Blatchley  
1251 Avenue of the Americas 
New York, New York 10020 
Telephone: (212) 554-1400 
Facsimile: (212) 554-1444 
jerry@blbglaw.com 
michaelb@blbglaw.com 

Counsel for Proposed Lead Plaintiff Union 
and Proposed Co-Lead Counsel for the Class

KESSLER TOPAZ MELTZER  
    & CHECK LLP 
Naumon A. Amjed 
Darren J. Check 
Ryan T. Degnan 
280 King of Prussia Road 
Radnor, Pennsylvania 19087 
Telephone: (610) 667-7706 
Facsimile: (610) 667-7056 
namjed@ktmc.com 
dcheck@ktmc.com 
rdegnan@ktmc.com 

Counsel for Proposed Lead Plaintiff AP7 and 
Proposed Co-Lead Counsel for the Class
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