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Plaintiffs House, Pullos, and Carlyle respectfully submit this reply brief. 

I.   It Would be Error for the Court to Invoke Ancillary Jurisdiction to Review the 
 Supplemental Disclosures. 

 Each of the three remaining actions were voluntarily dismissed by stipulation pursuant to 

F.R.C.P. 41(a). Those stipulations were effective upon filing and terminated the actions. Smith v. 

Potter, 513 F.3d 781, 782-83 (7th Cir. 2008) (after a Rule 41(a) dismissal “the case was gone; no 

action remained for the district judge to take. Since there was no longer a case pending before 

him, and since a federal judge’s authority to issue orders depends (with immaterial exceptions) 

on the existence of a case, his order was void.”). As a result, ancillary jurisdiction remains the 

only source of jurisdiction for the Court to conduct the “inherent authority” review of the 

Supplemental Disclosures (the “Inherent Authority Review”).  See Sept. 25 Order at 8-9.  

 Although the Court previously determined it could exercise jurisdiction over Mr. Frank’s 

motion to intervene despite the Rule 41 dismissals (which is at issue in Frank’s pending appeal),1 

whether the Court has jurisdiction to conduct the Inherent Authority Review is a separate issue. 

As the Seventh Circuit recently made clear after analyzing the limits of ancillary jurisdiction set 

forth by the Supreme Court in Kokkonen v. Guardian Life Insurance Co. of America, 511 U.S. 

375 (1994), “ancillary jurisdiction exists for two limited purposes: (1) to permit claims that are 

factually interdependent to be resolved in a single proceeding; and (2) to enable the court to 

manage its proceedings, vindicate its authority, and effectuate its de-crees.” United States v. 

Wahi, 850 F.3d 296, 298 (7th Cir. 2017).2 Neither of these “limited purposes” are advanced or 

implicated by the proposed Inherent Authority Review. 

                                                           
1  See Marex Titanic, Inc. v. Wrecked & Abandoned Vessel, 2 F.3d 544, 547-48 (4th Cir. 
1993) (district court had no discretion to allow intervention in dismissed action). 
2  See also Peacock v. Thomas, 516 U.S. 349, 356 (1996) (“We have reserved the use of 
ancillary jurisdiction in subsequent proceedings for the exercise of a federal court’s inherent 
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 Specifically, there is no court order or judgment to “vindicate[e]” or “effectua[e],” as the 

parties agreed to resolve the fee issue without court intervention, via contract.3 Nor are there 

any “proceedings” left to manage – the parties voluntarily agreed to end the proceedings when 

they filed their stipulations of dismissal, and the Court denied Mr. Frank’s motion to intervene.  

There are thus no parties with a dispute to resolve. There are also no “claims that are factually 

interdependent.” Id. Again, the parties do not have any active “claim” or dispute left—and the 

Court should not order parties that have contractually settled their dispute to litigate that now 

resolved dispute anyway. Because neither of the two “limited purposes” for which ancillary 

jurisdiction exists would be implicated or advanced by conducting the Inherent Authority 

Review and potentially modifying the terms of the mootness fee agreement, Plaintiffs 

respectfully contend it would be error for the Court to invoke its ancillary jurisdiction to conduct 

such a review.  

II.   Rule 23 and Walgreen Simply Do Not Apply.  

 To the extent the Court disagrees and invokes its ancillary jurisdiction, the inapplicability 

of Rule 23 and Walgreen prohibit alteration of the fee agreement. As this Court previously 

recognized: 

Frank asks the Court to order disgorgement of the attorneys’ fees under its 
inherent authority…But Walgreen applied a standard for approval of class 
settlements under Rule 23, which is not at issue here. Notably, the Seventh 
Circuit did not find that the claims in Walgreen were frivolous, and did not order 
their dismissal. Thus, even if Berg's claims are "worthless," they are not 

                                                                                                                                                                                           
power to enforce its judgments…Our recognition.…has not, however, extended beyond attempts 
to execute, or to guarantee eventual executability of, a federal judgment.”) (emphasis added).   
3  This fact makes this case easily distinguishable from Dale M. v. Bd. of Educ. of Bradley-
Bourbonnais High Sch. Dist. No. 307, 282 F.3d 984 (7th Cir. 2002), where the district court’s 
exercise of ancillary jurisdiction was necessary to enforce a Seventh Circuit judgment. See 
Shapo v. Engle, 463 F.3d 641, 644 (7th Cir. 2006) (explaining that, in Dale, “after we reversed 
the judgment for the plaintiff with directions to vacate the award of attorney’s fees the plaintiff's 
lawyer, who had pocketed the fee, refused to return it to the defendant. We upheld the district 
court's power to order her to return it. The order was necessary to implement our judgment.”). 
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necessarily meritless. Walgreen was primarily concerned with abuse of the 
special status of class counsel. That concern is not present here, and the 
Court does not perceive a basis to take the extraordinary remedy of 
disgorgement. Neither has Frank identified one. 

Berg v. Akorn, Inc., No. 17 C 5016, 2017 U.S. Dist. LEXIS 192278, at *14 (N.D. Ill. Nov. 21, 

2017) (emphasis added). Even Mr. Frank knows this to be true, acknowledging in his amicus 

brief—and in a direct quote from Walgreen—that “Walgreen cited Trulia for one and only one 

holding: the ‘plainly material’ ‘standard for the approval of [class action] settlements.’” 

Amicus Brief (“Am. Br.”) (Dkt. No. 67) at 1 (alteration in Amicus Brief; emphasis added).  

In short, since no class release was provided, and thus no class rights were affected by the 

dismissal of the actions (such that any Akorn shareholder can still take whatever action they 

wish),4 Rule 23 and Walgreen do not apply to this case. Further, as this Court previously found, 

“the strategy employed by Plaintiffs’ council [sic] here was actually encouraged by the court in 

Trulia, whose reasoning Walgreen adopted.” Id. at *14 n.1.  

III.   Mr. Frank’s Remaining Arguments are Meritless.   

 Finally, to the extent the Court conducts the Inherent Authority Review, Mr. Frank’s 

arguments are easily dispatched. For example, Mr. Frank alleges that no notice was provided.5 

This is incorrect. On September 15, 2017, a public stipulation was filed in the Berg action that 

disclosed both the agreement and the amount of the fee and expense reimbursement. This public 

stipulation was plainly sufficient to inform Mr. Frank (and other shareholders) of the agreement. 

Indeed, Mr. Frank specifically identified this notice as his call to action. Berg Dkt. No. 88 at 5.6  

                                                           
4  As the Court is aware, one of these actions (Carlyle) was not even filed on behalf of a 
putative class. 
5  In so doing, Mr. Frank invokes the very Delaware law that he claims Walgreen did not 
import. In his own words, Mr. Frank “cannot whimsically pick and choose to apply Delaware 
law in the patchwork that suits [him].” Am. Br. at 4.   
6  Furthermore, as Mr. Frank acknowledges, the notice is intended to alert the putative class 
to a dismissal when the case is not truly moot, so they can pursue any remaining viable claims. 
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Mr. Frank also argues that if Delaware law were to apply, the standard would be that 

applied in a contested fee application. But he fails to explain why, as there is no contest or 

dispute remaining between the parties. The parties to the fee dispute settled it via contract. 

He further argues that the Walgreen “plainly material” standard applies even when there 

is no settlement. But, as noted above, Mr. Frank acknowledged in the fourth line of his brief 

what this Court already determined—that Walgreen only applies to settlements under Rule 23.7 

Mr. Frank also argues that Plaintiffs and their Counsel were not responsible for the 

Supplemental Disclosures, alleging that they provided no proof of causation. Am. Br. at 7-8. But 

the significant procedural history of this case outlined in Plaintiffs’ opening brief demonstrates 

otherwise. Opening Brief (“Op. Br.”) (Dkt. No. 65) at 1-4 (identifying suits filed, demand letters 

sent, and communications had prior to the definitive proxy). Additionally, causation is presumed, 

and Defendants would have borne the burden of proving a lack thereof, such that Mr. Frank’s 

argument is unfounded in any event. E.g., Koppel v. Wien, 743 F.2d 129, 135 (2d Cir. 1984); 

Alaska Elec. Pension Fund v. Brown, 988 A.2d 412, 417 (Del. 2010); Lewis v. Gen. Emp't 

Enters., Inc., 1992 U.S. Dist. LEXIS 5464 at *11 (N.D. Ill. Apr. 10, 1992). 

Mr. Frank’s attacks on the materiality of the five Supplemental Disclosures fare no better: 

• Mr. Frank incorrectly asserts that “Plaintiffs claim that the November 2016 
Management Case was material because it showed investors Akorn’s downward 

                                                                                                                                                                                           
Am. Br. at 4. But Mr. Frank has not identified any remaining viable disclosure claims—to the 
contrary, he contends these actions were meritless from the outset. More importantly, no 
shareholder has been prevented from asserting whatever claims they want, because there was no 
release. Another purpose of the notice is to alert shareholders to a mootness fee payment so they 
can file a derivative action for waste if they wish to. Accordingly, any complaint that the notice 
was insufficient is properly directed to the Board, not Plaintiffs.  
7  In making this argument, Mr. Frank criticizes Plaintiffs’ Counsel for not pursuing a class 
settlement, allegedly to avoid Walgreen’s application. Am. Br. at 6. But the absence of a class 
release is precisely why Mr. Frank’s complaints are meritless–Plaintiffs were able to confer a 
benefit on Akorn shareholders without releasing anyone’s claims, i.e., the “preferred” scenario 
referenced in Trulia. 
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trajectory.” Am. Br. at 10. But that is not what Plaintiffs said. Rather, the 
projections are material because they revealed that the Board authorized massive 
reductions in projections over a four-month period during the sales process at the 
same time Akorn was publicly disclosing positive results. Op. Br. at 9. 
 

• Similarly, that GAAP reconciliations were found to be immaterial in some other 
case in connection with some other, factually different company is irrelevant to 
this case. Here, Plaintiffs have explained that the GAAP metrics were material 
because those are the metrics shareholders were accustomed to receiving; without 
them, they could not compare apples to apples. Op. Br. at 9-11.  
 

• Mr. Frank’s contention—that the offers of continued employment Fresenius 
dangled in front of Dr. Kapoor while management was lowering its projections 
and negotiating the Merger Consideration had already been disclosed—is yet 
another falsity. The Supplemental Disclosures revealed that there were other 
overtures by Fresenius in which it tied the merger consideration to Dr. Kapoor’s 
continuing equity, including one offer that was greater than the Merger 
Consideration ultimately secured. Op. Br. at 11-12. Mr. Frank does not even 
attempt to address the materiality of the disclosure of this higher firm bid, because 
he cannot.   
 

• Mr. Frank also alleges that, because the Board contested the derivative claims, its 
“$0 valuation of the claims was known.” But the first public statement in which 
Akorn actually disclosed that it valued the claims at $0 was the Supplemental 
Disclosures. This information is material because it revealed that, while the Board 
was considering the Merger, they were aware that the Merger would extinguish 
claims against them and they assigned no value to those claims.8 
 

• Finally, Mr. Frank contends the fact that JPM’s $44 million fee was contingent 
was already disclosed. But even in the block quote that he finally trots out to 
prove his point, the word “contingent” is noticeably missing. Am. Br. at 15. That 
is because its contingent nature was never disclosed to shareholders—until the 
Supplemental Disclosures.  

 
Simply stated, Mr. Frank’s contempt for Section 14(a) litigation that is resolved through 

the disclosure of important information to shareholders—precisely as Congress intended—does 

not render material information immaterial. See J. I. Case Co. v. Borak, 377 U.S. 426, 431 

(1964). The Court should reject Mr. Frank’s ad hominem attacks and close this case. 

                                                           
8  Mr. Frank has three times now repeated the false allegation that the Board “already 
‘considered ‘the risk of litigation in connection with the execution of the merger agreement’” as 
if this statement applied to the derivative litigation. Am. Br. at 14. As outlined previously, this 
statement refers to merger-related litigation, not the derivative suits. See Op. Br. at 14 n. 12. 
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Dated: December 17, 2018   Respectfully submitted, 
 

MONTEVERDE & ASSOCIATES PC 
 
/s/ Miles D. Schreiner     
Miles D. Schreiner (pro hac vice granted) 
Juan E. Monteverde  
The Empire State Building 
350 Fifth Avenue, Suite 4405 
New York, NY  10118 
Tel.: (212) 971-1341 

  Fax: (212) 202-7880 
   Email: mschreiner@monteverdelaw.com 
  Email: jmonteverde@monteverdelaw.com 
   
     Counsel for Plaintiff Shaun A. House 
  

KAHN SWICK & FOTI, LLC 
Lewis Kahn (pro hac vice granted)  
Michael J. Palestina 
206 Covington Street 
Madisonville, LA  70447 
Tel.: (504) 455-1400 
Fax: (504) 455-1498 
Email: Michael.Palestina@ksfcounsel.com 
 
Counsel for Plaintiff Demetrios Pullos 
 
BROWER PIVEN 
A Professional Corporation 
David A.P. Brower 
136 Madison Avenue, Fifth Floor 
New York, New York 10016                      
Telephone: (212) 501-9000  
Facsimile: (212) 501-0300 
Email: brower@browerpiven.com 
 
Counsel for Plaintiff Robert Carlye 
 
BLAU & MALMFELDT 
Paul D. Malmfeldt 
566 West Adams Street, Suite 600 
Chicago, IL 60661 
Tel: (312) 443-1600 
Fax: (312) 443-1665 
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      Email: pmalmfeldt@blau-malmfeldt.com 
 
      Local Counsel for Plaintiffs 
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