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*X  STATEMENT REGARDING ORAL ARGUMENT

Appellees believe that oral argument would further assist the Court in deciding the issues.

*1  STATEMENT OF THE ISSUES

1. Whether Ohio's Confidentiality Statute for workers' compensation claimants restricts solicitations using confidential
information or whether it functions as a total ban on targeted attorney advertising.

2. Whether the Confidentiality Statute's solicitation provision--like other limits on protected information--conforms to
the First Amendment.

*2  INTRODUCTION

Ohio law protects from public view information about workers' compensation claimants that is held by the two agencies
responsible for the workers' compensation system. As part of that protection, Ohio law prohibits lawyers from using
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that confidential information when soliciting claimants to represent them. A law firm challenged the ban as inconsistent
with the First Amendment, but the district court granted summary judgment to the Ohio Attorney General and the
individual officers who lead the agencies.

The district court correctly interpreted the statute and rightly applied First Amendment doctrine. Read in context, the
solicitation ban is a back-end protection for confidential information. If the information's confidentiality is breached,
the solicitation ban blocks one use of the information. And, of course, the ban removes one of the major incentives to
breach confidentiality on the front end. The ban also closes off misuse of the confidential information by journalists,
whom the statute's exception allows to access the information when they act in the public interest (because using it to
solicit business is not in the public interest).

The statute's downstream solicitation ban to protect upstream confidentiality comports with the First Amendment
because it shares kinship with similar laws. The First Amendment, for example, permits laws that enjoin the use of trade
secrets or those that block the publication of information gained through breach of trust.

*3  STATEMENT OF THE CASE

A. Ohio's Workers' Compensation Law Protects Claimant Confidentiality.

Ohio's workers' compensation laws create a non-tort system that provides “ ‘cash-wage benefits and medical care to
victims of work-connected injuries.’ ” See Arrington v. DaimlerChrysler Corp., 849 N.E.2d 1004, 1008 (Ohio 2006)
(citation omitted). By removing injury claims from traditional tort litigation, the system compensates employees while
reducing litigation costs to employers. Id. at 1009-11. The system's design generally “avoid[s] the adversarial character

of the civil justice system.” State ex rel. Ohio AFL-CIO v. Ohio Bureau of Workers' Comp., 780 N.E.2d 981, 991 (Ohio
2002). That design in turn creates “an additional expectation of privacy” for Ohio citizens involved in the process. Id.

As early as 1931, the General Assembly acted to guard this confidentiality. In that year, the Assembly passed a law
prohibiting false claims of authority to represent parties before the Industrial Commission or (the predecessor to) the
Ohio Bureau of Workers' Compensation. See 114 Ohio Laws 789, 791 (1931). The law also restricted solicitation of those
who might be involved in those proceedings. Id. The original 1931 law took on most of its current form through a 2006
amendment that added specific public-record and confidentiality provisions. 151 Ohio Laws, Part I, 1019 (2006).

*4  The 2006 amendments made three key changes. First, the law exempted claimants' records, including addresses
and telephone numbers, from state public-records law. Ohio Rev. Code § 4123.88(B) (Before 2006 changes to the law,
the Bureau had on occasion released claimant information in response to public-records requests. See e.g., Ward v.
Johnson's Indus. Caterers, No. 97APE11-1531, 1998 Ohio App. LEXIS 2841, *18-20 (Ohio Ct. App. 1998)). Second, the
amendment added a provision designating certain Bureau and Commission information as restricted to the “exclusive
use” of those agencies “in the discharge of their official duties.” Ohio Rev. Code § 4123.88(C). Third, the amendments
added an exception. It allows “an individual whose primary occupation is as a journalist” to request “the address or
addresses and telephone number or numbers of claimants.” Id. § 4123.88(D)(1). A journalist making such a request must
identify his or her name and employer, and must also provide a “statement that the disclosure of the information sought
is in the public interest.” Id. § (D)(3). A bill summary accompanying these changes explained that the amendments made
the claimant files not public records, reiterating their status as “confidential under continuing law.” Legislative Servs.
Comm'n, Final Bill Analysis for Am. Sub. S.B. 7 (June 30, 2006).

Under the amended law (the “Confidentiality Statute”), Ohio protects claimants by making their contact information
confidential and exempting the claim file from the public-records law. One component of that protection is a ban *5
on solicitation using the confidential information. The Bureau and the Commission have accordingly long viewed the
amended law as “a confidentiality statute,” not as a “ban on all advertising by attorneys seeking clients with existing
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or potential workers' compensation claims.” Aff. of Ann Shannon, R.47-1, PageID #255-56. To that end, the Bureau
has never sanctioned an attorney based on that attorney's “advertising activities.” Id.; cf. Decl. of Thomas Walsh,
R.38-2, PageID#170 (claimant attorney “unaware” of any enforcement of Ohio Revised Code § 4123.88 based on mailed
advertisements).

Although the Confidentiality Statute's solicitation provision most naturally evokes lawyers, non-lawyers can and do

assist parties before the Bureau and the Commission. See, e.g., Cleveland Bar Ass'n v. CompManagement, Inc.,

857 N.E.2d 95, 99, 105-07 (Ohio 2006); see also In re Unauthorized Practice of Law, 192 N.E.2d 54, 58-59 (Ohio
1963) (Gibson, J., concurring in part). And by administrative rule, claimants are informed of their “free choice” to be
represented, including by counsel. See, e.g., Ohio Admin. Code § 4123-3-29; id. § 4121-3-09(C)(3).

B. Bevan & Associates Retained A Former Client and Alleged
Journalist To Gather Claimant Information From The Bureau.

Plaintiffs Thomas Bevan and Patrick Walsh are attorneys with the law firm of Bevan & Associates, LPA, Inc. (collectively
“Bevan” or the “Firm”). Decl. of Thomas Bevan, R.38-1, PageID#165; Decl. of Patrick Walsh, R.38-2, PageID#168.
*6  Bevan represents workers' compensation claimants before the Bureau and the Commission. Bevan Decl., R.38-1,

PageID#165. Traditionally, the Firm has promoted its services to potential clients through such avenues as meeting
with workers at union halls, taking referrals from previous clients, and purchasing advertisements in newspapers and
phonebooks. Bevan Dep., R.53, PageID#331. The Firm also obtained the names of potential clients through voter
registration records, death records, and other third-party sources. Walsh Dep., R.51, PageID #281-84.

Additionally, before the 2006 amendments to the Confidentiality Statute, Bevan solicited potential workers'
compensation clients through direct mail. Walsh Decl., R.38-2, PageID#169; Bevan Dep., R.53, PageID#332. To do
so, the Firm would gather “claimants' names, addresses, and claim information from” the Bureau and “solicit[] these
injured workers for legal representation through the use of advertising material.” Walsh Decl., R.38-2, PageID#169.

After the 2006 amendments, Bevan changed course. While it continued to use data from the Bureau already in its
possession to contact potential clients, it also hired a company called Capital Publishing. Bevan Dep., R.53, at PageID
#342. Capital Publishing claimed to be a journalistic service and told Bevan that it could obtain claimants' data, including
addresses, from the Bureau. Walsh Dep., R.51 at PageID#290-92; Bevan Dep., R.53, at PageID#342; Walsh Decl.,
R.38-2, PageID#169. Bevan also got addresses from Regina Mace--a *7  former client of the firm and purported
journalist--and her company, for a fee. Bevan Dep., R. 53, at PageID#344-45; Walsh Dep., R.51, PageID#295-97.

Using all of these sources, Bevan sent targeted mailings. The front of one type of mailing indicated that it was directed
to “INJURED . . . WORKERS.” Walsh Decl., R.38-2, PageID#172. The mailing told the worker that he or she “May
Be Entitled to an additional CASH AWARD.” Id. The back of the mailing further suggested to the injured worker that
“you may be entitled to an additional CASH AWARD for your injury that the Ohio Bureau of Workers Compensation
(BWC) has not told you about!” Id. at PageID#173. The mailing instructed the injured worker to call the firm so that
lawyers can “do a quick search to determine whether you could be eligible for an additional CASH AWARD.” Id. It also
said that the lawyers “don't get paid unless you get paid.” Id. Finally, the mailing declared that it was “ADVERTISING
MATERIAL [that] is not intended to be a SOLICIATION under Ohio's Rules governing lawyers, as it is unknown
whether the recipient is in need of legal services.” Id.; cf. Ohio R. Prof. Cond. 7.3(c) (written communications to potential
clients “believe[d]” to need legal services must disclose the way that the lawyer learned of the person's identity and disclaim
an “evaluation of the merits” of the case).

A different type of mailing, addressed to “Injured Worker or Current Resident,” announced that a person “injured at
work . . . may be entitled to a cash award for [a] work-related injury.” Walsh Decl., R.38-2, PageID#174. It *8  suggested



BEVAN & ASSOCIATES, LPA, INC., et al., Appellants, v...., 2018 WL 5013972...

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 7

that “injured workers may not be knowledgeable of the workers' compensation system” and that “many claimants don't
obtain all of the awards they may be due.” Id. “In many cases,” it continued, the Bureau “is more interested in ‘closing
out claims' instead of making sure the claimant receives all the benefits to which he or she is entitled.” Id. The letter
provided contact information for Bevan, explained some of the other work the firm does, and repeated the claim that
the letter is an advertisement, not a solicitation. Id.

Bevan labeled these letters “advertisements,” and the examples in evidence bear indicia of a mass mailing, such as filling
in a potential client's name from a spreadsheet column of potential recipients. See Id. at PageID#172-74. That data,
according to Bevan, was derived from several sources, including information obtained from the Bureau before the 2006
amendments and information obtained through the journalist exception after the 2006 amendments. Walsh Dep., R.51,
PageID#286-88, 289, 295-96.

Bevan conducted this mail-based solicitation from 2007 to 2016. Walsh Decl., R.38-2, PageID#169-70. It ended the
program after a grand jury issued a subpoena to its direct-mail vendor in connection with an investigation into workers'
compensation fraud. Id. at PageID#170; Second Walsh Decl., R.54-6, PageID#1163.

*9  C. Bevan Sued, Asserting That The Confidentiality Statute Violates The First Amendment.

Bevan sued under 42 U.S.C. § 1983. Compl., R.1. Focusing on the sentence concerning solicitation and the journalist
exception, the complaint alleged that the Confidentiality Statute is an unconstitutional deprivation of Bevan's First
Amendment free-speech right. Id. at PageID#4-5, 7-9.

After the district court denied the defendants' motion to dismiss, Order, R.40, PageID#183, the parties conducted
discovery and filed cross-motions for summary judgment. The district court granted summary judgment to the Attorney
General and the Agency Defendants (the Bureau's Administrator and the members of the Industrial Commission) and
denied summary judgment to Bevan. Order, R.67, PageID#1250. The district court made three key points in rejecting
Bevan's First Amendment claim.

First, the district court found that Bevan overstated the reach of the statute. Opinion, R.67, PageID#1254. The
Confidentiality Statute does not regulate all attorney advertising, said the court. Id. Instead, it regulates only certain
solicitation. Id. The “difference” between the two, the district court said, is that “ ‘advertising’ denotes a form of mass

communication,” while “ ‘solicitation’ envisions a targeted interaction.” Id. at PageID#1254-55 (citing Fla. Bar v.
Went For It, Inc., 515 U.S. 618, 630 (1995); Am. Bar Ass'n Model Rules of Prof'l Cond. 7.2 & 7.3; Ohio R. Prof. Cond.
7.3). The district court interpreted the *10  Confidentiality Statute to “ban [] solicitation based on information about
workers' compensation claimants compiled by the State of Ohio,” and rejected Bevan's interpretation that it bans “all
solicitation.” Id. at PageID#1255. The court noted that, although reading the solicitation provision “in isolation” might

support Bevan's preferred interpretation, it had to interpret the statute holistically. Id. (citing United Sav. Ass'n of
Texas v. Timbers of Inwood Forest Assocs., 484 U.S. 365, 372 (1988)). Reading the provisions of § 4123.88 together, said
the court, lead to the “conclusion that the statute is intended to protect claimant privacy, not to hinder attorney speech.”
Id. at PageID#1256. Thus, reasoned the court, subsection (A) is an “enforcement mechanism” that “makes use of ill-
begotten claimant information illegal.” Id.

Second, the district court highlighted that, as a practical matter, an attorney can solicit a workers' compensation claimant
only if the attorney has information obtained from the Bureau or Commission. Id. “[W]ithout the protected claimant
information,” it explained, “there can be no targeted communication--and no solicitation.” Id. Thus, the court held that

the Confidentiality Statute is unlike the general ban on solicitation struck down in Edenfield v. Fane, 507 U.S. 761
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(1993). Id. Instead, the law “targets the conduct of using” ill-begotten claimant information, a permissible regulation
under the First Amendment. Id. at PageID#1257.

*11  Third, the district court noted that its reading did not pose the same “constitutional issues” as Bevan's reading.
Id. The constitutional-avoidance canon, the court explained, was yet another reason to interpret the statute narrowly.
Id. at PageID#1257-58.

After construing the statute, the district court concluded that it complied with the First Amendment and granted the
defendants' motions for summary judgment and denied Bevan's motion for summary judgment. Id. at PageID#1258.
Bevan timely appealed.

SUMMARY OF THE ARGUMENT

I. Bevan's claim is an as-applied challenge that misconstrues the statute and therefore misapplies First Amendment
doctrine.

A. The First Amendment challenge here must look to the conduct of the law firm. The Confidentiality Statute is facially
valid because it can be applied to some solicitation, such as in-person solicitation. The overbreadth exception to the strict
facial-challenge requirements does not apply to commercial speech. Therefore, the relevant conduct here is the law firm's
act of using confidential information to solicit clients.

B. The solicitation restriction in the statute limits only solicitation that uses confidential information. That follows from
the statute's text and structure, and from the canon of constitutional avoidance.

*12  1. In context, the solicitation ban reaches only solicitations using confidential information. The ban prohibits
soliciting authority “from claimants.” Ohio Rev. Code § 4123.88(A). That language means that the person receiving
the solicitation must be distinct from the general population because the recipient is potentially eligible for benefits.
And the person soliciting must know of the possible eligibility. The Confidentiality Statute generally makes claimant
information non-public. If that confidentiality is breached, one thing the statute does to ameliorate the breach is to
prohibit solicitation using that information.

2. The Confidentiality Statute's structure confirms its narrow scope. The various restrictions on divulging information
or falsely claiming to represent someone reinforce the non-public status of the information that the statute shields. In
the same way, the solicitation ban protects confidentiality by reducing the incentive to breach confidentiality in the first
place. An Ohio court has already held that the statute's provisions work together when it saw no need to reach questions
about the solicitation ban's scope after it had concluded that a litigant had no right to the confidential information. Ohio
Assoc. of Claimants' Counsel v. Adams, No. 11-cv-5454, 10 (Sept. 13, 2011) (magistrate report and recommendation).

3. Any doubt about the solicitation ban's scope must be resolved against a broad reading because a broad reading would
raise serious state and federal constitutional questions. Courts must read statutes to avoid serious constitutional *13
questions, even when the question-avoiding reading is not the best interpretation. Two serious constitutional questions
are avoided by reading the Confidentiality Statute as the district court did. Under the U.S. Constitution, a total ban
plainly conflicts with the First Amendment, which does not permit complete bans on commercial speech advertising
professional services. But reading the statute to prohibit only solicitations that use confidential information avoids
that conflict. Under the Ohio Constitution, reading the statute broadly would conflict with the Ohio Supreme Court's
authority to regulate the practice of law. Again, reading the statute narrowly to ban only solicitations that use confidential
information avoids that conflict.
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C. The First Amendment permits many laws that restrict the use of protected information, and Bevan's actions here
used confidential information.

1. As a statute that restricts the use of protected information, the Confidentiality Statute fits the mold of other laws that
are compatible with the First Amendment. For example, laws enjoining the use of trade secrets or preventing publication
of information gained by breach of confidence pass First Amendment scrutiny. The Confidentiality Statute operates the
same way by banning only those solicitations that use information shielded from public view.

2. Bevan's solicitations using confidential information violate the Confidentiality Statute because the firm had no right
to get the protected information. An Ohio court has already held that the statute's exception for *14  journalists does
not allow access by journalists who pass the information along for solicitations.

II. Bevan offers no convincing counter because almost every argument hinges on the unsupported notion that the
Confidentiality Statute is a total ban on targeted advertising. Bevan cannot rely on the Supreme Court's holding that
privacy interests do not support a total solicitation ban because the Confidentiality Statute does not impose a total ban.
Nor can Bevan again point to the way the ban might affect others because overbreadth is generally not available in
commercial speech cases. Bevan also cannot seek refuge in the claim that it properly accessed confidential information
because it passed through the hands of a journalist. An Ohio court has already rejected that argument. Bevan equally
fails to persuade that the Confidentiality Statute is a total ban through ipse dixit statements to that effect. Finally, Bevan
is off base to say that the Confidentiality Statute must be a total ban because the full protections for confidentiality
were added only in 2006, and not in the original 1931 statute about solicitation. The statute in force today operates as
a confidentiality law.

*15  ARGUMENT

I. The Confidentiality Statute Comports With the First Amendment
Because It Prohibits Only Solicitation That Uses Confidential Information.

This lawsuit challenges a statute as abridging commercial speech. It therefore tests that statute against the plaintiff's
conduct, not the possible breadth of the statute as applied to others. The Confidentiality Statute, properly interpreted,
ensures that personal data identifying workers' compensation claimants does not become available to the public. It
bolsters this goal through several enforcement mechanisms, including a limited prohibition on the use of claimant data
to solicit authority to represent a claimant before the Commission or the Bureau. See Ohio Rev. Code § 4123.88(A). This
is a permissible regulation of access to government-held information and does not transgress the First Amendment.

A. Bevan's Challenge Here Must Be As Applied, Not Facial

First, a matter of framing. The challenge here is as-applied because a facial challenge fails and commercial speech is not
analyzed through the overbreadth doctrine.

A facial challenge must show that a statute can “ ‘never be applied in a valid manner.’ ” N.Y. State Club Ass'n v.
City of N.Y., 487 U.S. 1, 11 (1988) (citation omitted). Bevan's facial challenge fails because any restriction on solicitation

could be applied to in-person solicitation. See, e.g., Ohralik v. Ohio State Bar *16  Ass'n, 436 U.S. 447, 468 (1978);

cf. Fla. Bar v. Went for It, 515 U.S. 618, 635 (1995) (upholding 30-day ban on certain mailed lawyer solicitations). In
First Amendment cases an exception to the invalid-as-to-everyone requirement allows challenges to overbroad speech

restrictions, even if they are valid as to the plaintiff. N.Y. State Club, 487 U.S. at 11. Restrictions on commercial
speech, however, do not trigger this exception. Such restrictions are not facially invalid if they can be applied to some
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speakers. See, e.g., Hoffman Estates v. Flipside, Hoffman Estates, 455 U.S. 489, 496-97 (1982). It is thus “irrelevant
whether the [statute] has an overbroad scope encompassing protected commercial speech of other persons, because

the overbreadth doctrine does not apply to commercial speech.” Id.; Bd. of Trs. v. Fox, 492 U.S. 469, 481 (1989)

(“overbreadth analysis does not normally apply to commercial speech”); Shapero v. Ky. Bar Ass'n, 486 U.S. 466, 478
(1988) (plurality op.) (the “overbreadth doctrine does not apply to professional advertising”).

Because overbreadth is not in play, “the appropriate focus is on [Bevan's] conduct.” Ohralik, 436 U.S. at 463; see also

Shapero, 486 U.S. at 478 (plurality op.). Bevan's conduct here involved gathering confidential information from the
Bureau through use of a purported journalist and then using that information to seek out clients. See, e.g., Compl., Doc.
1 PageID#5-7; Bevan Dep., Doc. 53 PageID#341-43, 345-46.

*17  B. The Confidentiality Statute Is Designed To Ensure Claimants' Privacy.

The Confidentiality Statute restricts only the use of confidential information to solicit the subject of that information.
It does not broadly prohibit all solicitation. That conclusion flows from the statute's text and structure, and from the
interpretive canon that courts must avoid interpretations that raise serious constitutional questions. See, e.g., Risner v.
Ohio Dep't of Nat. Res., 42 N.E.3d 718, 722-24 (Ohio 2015) (reviewing statute's text and structure to determine meaning);
Nat'l Ass'n of Mfrs. v. Dep't of Defense, 138 S. Ct. 617, 628 (2018) (observing that a statute's “text and structure” “tell[s]

us what” it means); Mahoning Educ. Ass'n of Developmental Disabilities v. State Emp't Relations Bd., 998 N.E.2d 1124,

1129 (Ohio 2013) (applying constitutional avoidance canon); Jones v. United States, 529 U.S. 848, 857 (2000) (same).
Text, structure, and the canon of constitutional avoidance all support the district court's interpretation here.

1. The Confidentiality Statute's text targets those solicitations that use confidential claimant information.

The “starting point” for interpretation is, of course, “the statute's text.” Pryor v. Dir., Ohio Dep't of Job & Family Servs.,

68 N.E.3d 729, 733 (Ohio 2016); Sebelius v. Cloer, 569 U.S. 369, 376 (2013); see United States v. Simpson, 520
F.3d 531, 535 (6th Cir. 2008) (noting that federal courts follow state interpretations of state statutes, and “must predict”
how the state Supreme Court would rule if it has not); Busk v. Integrity Staffing Sols., Inc. (In re Amazon.com, *18
Inc.), No. 17-5784/5785, 2018 U.S. App. LEXIS 26634, at *17 (6th Cir. Sep. 19, 2018) (applying this rule to canons of
construction). And those words are viewed “ ‘in context.’ ” State ex rel. Prade v. Ninth Dist. Court of Appeals, 87 N.E.3d

1239, 1242 (Ohio 2017) (citation omitted); Jones v. United States, 527 U.S. 373, 389 (1999) (“a phrase ‘gathers meaning
from the words around it’ ” (citation omitted)). The solicitation restriction in the Confidentiality Statute “cannot be

read in a vacuum, but rather must be read in the context of the statute as a whole.” O'Toole v. Denihan, 889 N.E.2d

505, 515 (Ohio 2008); Gustafson v. Alloyd Co., 513 U.S. 561, 568 (1995) (courts have a “duty to construe statutes,
not isolated provisions”).

Subsection (A)'s solicitation provision is a limited regulation that targets a narrow class of solicitations. The relevant text
of that provision says that a person may not “solicit authority . . . from a claimant . . . to take charge of, or represent the
claimant . . . in respect of, any claim or appeal which is or may be filed” with the Agencies. Id. Solicit means “[a]n attempt
or effort to gain business.” Black's Law Dictionary 1427 (8th ed. 2004) (entry for solicitation); see also Black's Law
Dictionary 1392 (6th ed. 1990) (“term implies personal petition”); see Chari v. Vore, 744 N.E.2d 763, 769 (Ohio 2001)
(“In the absence of any statutory definition . . ., [courts] must apply the word's usual, normal, or customary meaning.”).
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The “effort to gain business” must be “from a claimant.” Ohio Rev. Code § 4123.88(A). A claimant is one who has filed
an application to receive workers' *19  compensation benefits for a work-related injury. And the effort to get business
from a claimant for benefits must be an offer to “represent” the person before the Bureau or the Commission. Ohio Rev.
Code § 4123.88(A). The solicitation ban therefore requires an offer to work on a person's behalf because that person,
as distinct from the general population, has a possible claim for workers' compensation benefits. The solicitation only
qualifies if the solicitor has some reason to believe that the solicitee is such a person. An uninformed request to represent
someone is not a solicitation under the Confidentiality Statute.

That the solicitation ban requires previous knowledge is also apparent from language about what the solicitor is seeking.
The language “to take charge of, or represent the claimant in respect of, any claim or appeal which is or may be filed,”
id., involves two distinct prohibitions. A person may not “solicit authority” (1) to take charge of any claim that is filed
or (2) represent the claimant in any appeal that may be filed. Both regulations assume that the solicitor knows that the
solicitee may need representation. Either the claim “is filed,” and the solicitee needs representation now. Or the claim
may become an “appeal which . . . may be filed,” and the solicitee needs representation soon. All told, the prohibition
aims at those who seek business from those known to have a potential workers' compensation claim.

The broader context of § 4123.88 further shows the limited reach of the phrase “solicit . . . from” claimants. First, the
statute's context reveals an *20  overarching goal to protect claimants' confidentiality. Subsection (B) states that all
“records described or referred to” in subsection (A) “are not public records” under Ohio's public-records law. Ohio Rev.

Code § 4123.88(B); see Ohio Rev. Code § 149.43(B)(1) (“Upon request,” a public record in Ohio must “be promptly
prepared and made available for inspection.”). The phrase “records described or referred to” in subsection (B) includes
“any claim file or any other file pertaining thereto,” and “any information in respect of any claim or appeal which is or
may be filed.” Ohio Rev. Code § 4123.88(A). By removing workers' compensation claim files from the public records
law, the General Assembly confirmed that those records are confidential.

Second, beyond exempting claim files from the public record, the General Assembly separately determined that “[a]ny
information directly or indirectly identifying the address or telephone number of a claimant” is not a public record. Ohio
Rev. Code § 4123.88(B). Thus, if the Agencies compile lists of claimants with contact information separate from those
claimants' claim files, those lists or other sources of information are also not public records.

Third, in addition to exempting claim information from the public-record definition, the Confidentiality Statute
mandates that those who have access to the information keep it confidential. The statute separately declares that the
“information kept by the commission or the bureau pursuant to this section is for [their] exclusive use and information . . .
in the discharge of their official duties, *21  and shall not be open to the public nor be used in any court.” Ohio Rev.

Code § 4123.88(C); see also id. § 4123.27 (restricting dissemination of employer information in Bureau's control).

Finally, as yet further protection for the claimant information, the Confidentiality Statute prohibits (1) accessing the
information “without prior authority,” (2) falsely “hold[ing]” oneself out as authorized to represent a claimant, (3)
“forg[ing] an authorization for purposes” of accessing the information, (4) “divulging[ing]” the information, or (5)
“solicit[ing] authority” to represent claimants. Ohio Rev. Code § 4123.88(A). The solicitation restriction is one facet of
a statute designed to guard claimant confidentiality.

In context, the prohibition on soliciting claimants is merely a prohibition on soliciting them with information that Ohio
law declares to be confidential.

2. The Confidentiality Statute's structure confirms its narrow reach.
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The structure of the Confidentiality Statute reveals its goal of protecting claimant privacy. See, e.g., Int'l Paper Co. v.

Testa, 81 N.E.3d 1225, 1231 (Ohio 2016) (using structure to interpret statute); Abramski v. United States, 134 S. Ct.
2259, 2268 (2014) (same). Deciphering a statute's meaning requires taking account of “ ‘the language and design of the

statute as a whole.’ ” McCarthy v. Bronson, 500 U.S. 136, 139 (1991) (citation omitted)). The various subsections here
work together to ensure that no one gets improper access to claim files or *22  claimant contact information. Viewed as
a whole, subsections (B) through (D) dictate a privacy policy, and subsection (A) creates various routes to enforce that
policy. The relationship between the sections emerges in two ways.

First, subsection (B) creates a direct link to subsection (A) in its first sentence: “The records described or referred to in
division (A) of this section are not public records . . . .” Ohio Rev. Code § 4123.88(B). Subsection (B) works in concert
with Subsection (A) by incorporating the terms of Subsection (A) in its definition of the things excluded from the public

record law. See, e.g., Maracich v. Spears, 133 S. Ct. 2191, 2203 (2013) (“the existence of [a] separate provision . . .
provides necessary context for defining the scope of” another provision) (refusing to read unintended breadth into
statute's language). Subsection (B)'s definitions limit Subsection (A)'s prohibitions.

Second, Subsection (A)'s five prohibitions work together to ensure that workers' compensations claimants receive
confidential treatment as they proceed through the system. Subsections (B) and (C) illuminate why. For example, the
prohibition on Agency employees “divulg[ing] any information” in Subsection (A) is mirrored in Subsection (C) making
the information exclusively for the Agencies' use and Subsection (B) exempting the information from the public records
law. Similarly, the bans on forging an authorization or fraudulent misrepresentation of authority to represent a claimant
before the Commission protect the confidentiality of the Agencies' information. An Ohio court has concluded that the
provisions *23  work together, reasoning that it was “unnecessary to address” arguments about the solicitation provision
where a litigant had no right to the confidential information in the first place. Ohio Assoc. of Claimants' Counsel v. Adams,
No. 11-cv-5454, 10 (Ct. Com. Pl. Sept. 13, 2011) (magistrate recommendation), adopted in full, Order (Nov. 17, 2011),
no appeal. In other words, the solicitation provision had no additional bite once the statute's other provisions blocked
access to claimant information.

A similar link connects Subsection (A)'s solicitation provision and the public-record and confidentiality provisions of
Subsections (B) and (C). The solicitation provision is nestled among other provisions that underscore the privacy and
confidentiality purposes of the overall statute, so it is natural to read the solicitation provision as achieving a similar
goal in this context. The provision aims to limit a person's ability to solicit potential claimants when the basis for the
solicitation is a wrongfully obtained record.

In this way, the Confidentiality Statute regulates the conduct of soliciting with confidential information. The solicitation
provision is one sentence in a larger statute that aims at far different goals than the regulation of all solicitations. Read
as a whole, the statute keeps government information confidential, protects claimant privacy, prevents fraudulent access
to confidential information, and prohibits unauthorized disclosure and use of such information.

*24  At bottom, the solicitation provision cannot mean that all attorneys are barred from speaking to anyone about
a potential representation. The purpose of the statute is confidentiality, not speech control. In light of the statute's
structure, the district court properly found that it regulates the conduct of using confidential information to solicit. This
is the statute's “design,” and it should inform the Court's interpretation.

3. Reading the Confidentiality Statute to prohibit only derivative
solicitation avoids serious state and federal constitutional questions.

Finally, any doubts about the Confidentiality Statute's meaning should be resolved in favor of the district court's
interpretation. To read the statute otherwise would trigger two separate constitutional problems--one federal and one
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state. Reading the statute as Bevan urges runs aground on the bedrock principle that courts construe statutes to avoid

constitutional questions. Avoiding statute-constitution conflicts both “respect[s]” legislative judgments, Rust v.

Sullivan, 500 U.S. 173, 191 (1991), and “vindicate[s]” litigants' “statutory rights,” Clark v. Martinez, 543 U.S. 371,
382 (2005), that would be lost if the statute were declared unconstitutional. To protect those statutory rights, courts have

a “duty . . . to construe statutes so as to avoid finding incompatibility with a constitutional provision.” Mahoning

Educ. Ass'n, 998 N.E.2d at 1129; Jones, 529 U.S. at 857 (applying “ ‘duty . . . to adopt’ ” interpretation that avoids

constitutional questions (citation omitted)); cf., e.g., Frisby v. Schultz, 487 U.S. 474, 483 (1988) (circuit *25  court
committed “plain error” to reach constitutional issue that Supreme Court avoided by narrowly construing statute). The
duty to avoid constitutional questions means that courts must “prefer[]” an interpretation that avoids constitutional

questions if such an interpretation “is reasonably available,” State v. Keenan, 689 N.E.2d 929, 946 (Ohio 1998), or

“fairly possible,” United States v. Jin Fuey Moy, 241 U.S. 394, 401 (1916) (Holmes, J), even if that interpretation is

“not the best reading.” Arizona v. Inter Tribal Council of Ariz., Inc., 570 U.S. 1, 18 (2013).

Reading the Confidentiality Statute as a “total ban” or “blanket ban” on lawyer advertising, Bevan Br. 17, would bring
the statute into conflict both with the U.S. Constitution and the Ohio Constitution.

As for the U.S. Constitution, the Supreme Court held more than 40 years ago that the First Amendment shields lawyer

advertising from “blanket suppression.” Bates v. State Bar of Az., 433 U.S. 350, 383 (1977); Shapero, 486 U.S. at
476 (invalidating “total ban” on written solicitation). Any reading of the Confidentiality Statute that bans all lawyer
advertising, or even all targeted advertising, would bring it into unavoidable conflict with the First Amendment. But the

“fairly possible,” Jin Fuey Moy, 241 U.S. at 401, reading that the statute prohibits only solicitation using protected,
confidential information avoids that constitutional clash and preserves the statute.

*26  A similar result flows from the Ohio Constitution's provision that assigns to the Ohio Supreme Court “exclusive
jurisdiction over the practice of law in Ohio.” Greenspan v. Third Fed. Sav. & Loan Ass'n, 912 N.E.2d 567, 571 (Ohio
2009). Reading the Confidentiality Statute to ban all lawyer advertising would usurp this exclusive power. If the statute
erects a “total ban,” Bevan Br. 17, on targeted advertising, it would conflict with the Ohio Supreme Court's power to

regulate legal practice. See, e.g., State ex rel. Buck v. Maloney, 809 N.E.2d 20, 22 (Ohio 2004) (issuing writ to stop
lower court from regulating attorney conduct); Ohio R. Prof. Conduct 7.3 (authorizing some targeted solicitation). An
Ohio court has already “enjoin[ed] the Industrial Commission of Ohio and the Administrator of the Ohio Bureau of
Workers' Compensation from” enforcing a different, unvarnished solicitation ban in another statute because it treads on

the “exclusive jurisdiction of the Ohio Supreme Court” to regulate attorneys. Dorf v. Indus. Comm'n, 739 N.E.2d 413,
416 (Ct. Com. Pl. 2000) (enjoining Ohio Rev. Code § 4123.96); Adams, No. 11-cv-545, at 10 (noting Bevan's argument
that solicitation provision, as applied to attorneys, conflicts with Ohio Supreme Court's “exclusive jurisdiction relating to
the practice of law”). Reading the Confidentiality Statute expansively to regulate all lawyer conduct relating to workers'
compensation cases would trench on the Ohio Supreme Court's authority in this area.

Reading the solicitation language in the Confidentiality Statute narrowly so that it does not tread on the Ohio
Supreme Court's lawyer-regulation power does *27  not sap that language of all meaning. Even where courts have
“exclusive power” to regulate lawyers, a legislature remains free to “criminaliz[e] only certain conduct that constitutes

the unauthorized practice of law, leaving others unaffected by the criminal law.” In re Op. No. 26 of the Comm'n, 654
A.2d 1344, 1354 (N.J. 1995). “[T]here is nothing to prevent attorneys from being subject to both the Rules of Professional
Conduct . . . and consistent statutory provisions . . . .” Yocum v. Commonwealth, 161 A.3d 228, 247 (Pa. 2017) (restrictions

on revolving door for public attorneys); Short v. Demopolis, 691 P.2d 163, 170 (Wash. 1984) (applying consumer-
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protection statute to lawyers). The prohibitions in the Confidentiality Statute can coexist with the Ohio Supreme Court's
regulation of lawyers, but only if the two are consistent. Bevan's view of the statute as a total ban would prohibit some
conduct that the Ohio Supreme Court allows.

C. The First Amendment Does Not Require That Ohio Give Access
To Private Information For Purposes Of Attorney Solicitation.

The First Amendment permits laws that prohibit the use of confidential or unlawfully gained information. Bevan
unlawfully gained access to claimant information that it used to solicit clients.

1. In many contexts, the First Amendment permits laws that regulate the use of protected information.

Properly interpreted, the Confidentiality Statute regulates access to government-held information and solicitation
using that information, not attorney solicitation broadly. The solicitation language is a back-end protection for *28
information the statute makes non-public on the front end: if the information cannot be used, the risk of an information
leak is lessened. The statute does not offend the First Amendment.

For starters, Bevan has no constitutional right to access the information that the statute shields. Houchins v. KQED,
Inc., 438 U.S. 1, 14 (1978) (plurality op.). Instead, the State has the right to make the information confidential because

“[t]he Constitution . . . is neither a Freedom of Information Act nor an Official Secrets Act.” Id. (citation omitted); id.
at 16 (Stewart, J., concurring) (the “First and Fourteenth Amendments do not guarantee the public a right of access to
information generated or controlled by government”); Phillips v. DeWine, 841 F.3d 405, 418 (6th Cir. 2016) (holding
that the First Amendment does not “ ‘mandate[] a right of access to . . . government information’ ” (citation omitted)).
Bevan's claim must be that it has a right to use information that it has no right to access in the first place.

Without a right of access to the information, Bevan has no constitutional right to use that information to solicit clients.
“It is well settled that First Amendment rights are not immunized from regulation when they are used as an integral part

of conduct which violates a valid statute.” Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 514 (1972);

Expressions Hair Design v. Schneiderman, 137 S. Ct. 1144, 1151 (2017) (“ ‘it has never been deemed an abridgment
of freedom of speech or press to make a course of conduct illegal *29  merely because the conduct was in part initiated,
evidenced, or carried out by means of language, either spoken, written, or printed’ ”) (citation omitted).

The principle that incidental effects on speech do not bring a conduct law into conflict with the First Amendment arises

in many contexts. It is why, for example, courts may enjoin the use of ill-gotten trade secrets. See, e.g., Kewanee v.
Bicron, 416 U.S. 470 (1974) (reinstating permanent injunction against disclosure or use of trade secrets); Surgidev Corp.
v. Eye Tech., Inc., 828 F.2d 452, 454 (8th Cir. 1987) (affirming injunction that prohibited a defendant from “soliciting”

plaintiff's customers using trade-secret information); AMC v. Huffstutler, 61 Ohio St. 3d 343, 347 (1991) (reinstating
injunction shielding trade secrets from dissemination); Ass'n of Am. Med. Colls. v. Princeton Review, Inc., 332 F. Supp.
2d 11, 22 (D.D.C. 2004) (First Amendment did not protect conduct of gathering and using trade secrets). The principle
is also why a court can enjoin a party from disclosing information in breach of an agreement to keep it confidential.

Snepp v. United States 444 U.S. 507 (1980). And the principle is why a court can award damages for publishing

information gained by breach of an agreement. See, e.g., Cohen v. Cowles Media Co., 501 U.S. 663, 669 (1991).

Restating the principle: The First Amendment permits courts to “enjoin the publication of stolen trade secrets and award

damages for the publication of copyrighted matter without permission.” Am. Booksellers Ass'n v. Hudnut, 771 F.2d
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323, 332 (7th Cir. 1985) (Easterbrook, J.); Cherne Indus. v. Grounds & *30  Assocs., 278 N.W.2d 81, 94 (Minn. 1979)

(noting that conduct violating copyright or trade-secret law is not shielded by the First Amendment); Adler, Barish,
Daniels, Levin & Creskoff v. Epstein, 393 A.2d 1175, 1179-81 & n.9 (Pa. 1978) (reinstating injunction that prohibited
lawyer solicitations based on unethical conduct). Indeed, even when a party properly possesses sensitive information,

the First Amendment still permits restrictions on its dissemination. See, e.g., Seattle Times Co. v. Rhinehart, 467 U.S.
20, 32 (1984).

The principle that the First Amendment permits restrictions on the back-end use of protected information shows up in
Ohio law beyond the Confidentiality Statute. Ohio law, for example, contains other restrictions on the use of ill-gotten
information. See, e.g., Ohio Rev. Code §§ 1333.61(B), 1333.62 (authorizing injunctions against use of trade secrets); Ohio
Rev. Code § 109.573(G)(1) (prohibiting disclosure or misuse of DNA information); Ohio Rev. Code § 2953.59(A)(1)
(prohibiting officials from “discussing” information in sealed criminal records); Ohio R. Prof. Cond. 1.6 (limiting use
of confidential information from lawyer-client relationship). Many statutes, in many contexts, protect information by
restricting its use if it ends up in unauthorized hands. The Confidentiality Statute is no different.

*31  2. Bevan's use of claimant information breached the Confidentiality Statute.

Bevan's possession of claimant information was not authorized, so its solicitations plainly violated the Confidentiality
Statute. After the 2006 amendments, Bevan recognized that it could no longer obtain claimant information from
the Bureau because that data had become confidential and was no longer a public record. See Bevan Decl., R.38-1,
PageID#166. Faced with this obstacle, Bevan hired a purported journalist to obtain the information and sell it to Bevan.
See Walsh Decl., R.38-2, PageID#169; Walsh Dep., R.51, PageID#296-98. Bevan then used the confidential data it
bought to solicit potential claimants for business. Walsh Dep., R.51, PageID#295-96. The First Amendment does not
protect this effort to evade a law shielding information from public view.

An Ohio court has already confirmed that what Bevan did to obtain claimant information violates the statute. The
court reasoned that, although a journalist's request “did contain a statement that the disclosure of the information [was]
being sought in the public interest,” using that information to solicit clients was not “in the public interest.” State ex
rel. D'Amico v. Ohio Bureau of Workers' Comp., No. 09 CV 11303, 2010 Ohio Misc. LEXIS 21891, at *14, 18 (Ct. Com.
Pl. July 30, 2010). Therefore, continued the court, the Bureau was “not required to provide [a journalist] with claimant
information pursuant to the journalist exception if the [Bureau] ha[d] knowledge that the information [would] be used
for an improper *32  and prohibited purpose.” Id. at *18. Even with an intermediary, Bevan had no right to use the
information that the Confidentiality Statute protects.

II. Bevan's Contrary Arguments Lack Merit.

Bevan misses the forest for a tree by focusing on one sentence in a larger statutory context. In doing so, it fails to
appreciate the Confidentiality Statute's context, and thereby fails to engage with the statute's point: regulating access to
government-held information. Bevan's argument refuses to distinguish between a complete ban on all solicitation and
the more targeted regulation at issue here. Indeed, Bevan makes no argument that a targeted regulation of solicitations
using confidential information would violate the First Amendment.

First and foremost, Bevan misconstrues the statute by assuming that the law covers all solicitation. Bevan Br. 14, 15,
18. As discussed above, however, the Confidentiality Statute does not cover all solicitation. As the district court said,
“[p]ractical circumstance[s]” mean that a person can only aim a “targeted communication” at a claimant for whom
that person has “protected claimant information.” Opinion, R.67, PageID#1256. Here, the regulation limits contacting
claimants after improperly accessing their contact information that is private and confidential under state law.
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Bevan's error about what the statute prohibits unravels Bevan's entire argument because nearly every argument relies
on its broad interpretation of state law. E.g., id. at 17, 18, 20, 21, 25. For starters, Bevan points out that the Supreme
*33  Court has held that a general interest in privacy cannot support a “total ban on targeted solicitations.” Bevan Br.

16. Fair enough. But the Confidentiality Statute does not impose a total ban. It bans only those solicitations linked to
confidential information. If Bevan wanted to send targeted solicitations to all workers at a particular Ohio factory, or
to all Ohioans in a zip code above a certain age, the Confidentiality Statute would have nothing to say about it.

Consider the analogy to a federal election law that required entities to file donor lists, but then stipulated that those
lists could “not be sold or used by anyone else to solicit contributions or for a commercial purpose.” Fed. Election Com.
v. Int'l Funding Inst., Inc., 969 F.2d 1110, 1112 (D.C. Cir. 1992) (en banc). The full D.C. Circuit upheld the restriction
against a First Amendment challenge, reasoning that the restriction did not prevent “soliciting a person” on the list
“so long as” the solicitor did not “obtain” the names on the list “directly or indirectly” from the list maintained by the
government. Id. at 1118. Then-judge Ruth Bader Ginsburg concurred, noting that the prohibition did not stop those who
wanted to use the names, “so long as” the names were “obtained from an independent source.” Id. at 1119 (R. Ginsburg,
J., concurring). Judge Buckley also concurred, opining that the restriction on use made the case about “property, not
speech.” See id. (Buckley, J., concurring).

As in that case, Bevan has multiple avenues for attracting clients. Bevan lawyers testified that the firm reaches potential
clients through phonebook *34  advertisements, at outreaches in union halls, by referrals from existing clients, and
more. Bevan Dep., R.53, PageID#331; Walsh Dep., R.51, PageID#281, 307. Bevan also maintains a direct-mail list and
periodically contacts those on that list. Walsh Dep. R.51, PageID#281. These lists include names and contact information
that Bevan obtained through public records requests it made before the 2006 amendments. Id. PageID#293-94. The
Confidentiality Statute does not prohibit Bevan from advertising and soliciting. It bars only solicitation that uses
confidential records.

Bevan also finds no solace in Edenfield v. Fane, 507 U.S. 761 (1993). See Bevan Br. 17-18. In Edenfield, the Supreme
Court found that Florida's ban on Certified Public Accountants soliciting potential clients violated the First Amendment

because it barred the CPAs from, among other things, calling individuals who might be in need of their services. Id.
at 763-64. But the CPAs in Edenfield were barred from contacting any potential client. The solicitation restriction in the
Confidentiality Statute bars only contact based on confidential information.

Bevan again misreads the statute, Br. at 20, when it claims that the Confidentiality Statute's “complete ban” renders
it overbroad (and therefore facially invalid). That interpretive error has been discussed at length, see, e.g., above at
17-27, 31, but the overbreadth claim suffers another flaw. Overbreadth is generally not available in commercial speech

cases. See, e.g.,  *35  Hoffman Estates, 455 U.S. at 496-97; Amelkin v. McClure, 330 F.3d 822, 826 (6th Cir. 2003)
(holding that challengers to confidentiality statute could “not prevail on the theory that [the statute] curtail[ed] the rights
of other parties not before the court”). As applied to Bevan's conduct of using an alleged reporter to get confidential
information, and then using that information to solicit the claimants listed in that confidential information, the statute
is constitutional.

A twist on this theme arises in a case that Bevan does not cite. In Sorrell v. IMS Health, Inc., the Supreme Court
invalidated a Vermont law that prohibited private pharmacies from giving prescribing information to certain companies
who intended to use it for certain kinds of speech. 565 U.S. 552 (2011). Whatever lessons Sorrell might have for the
Confidentiality Statute's regulation of government information, see id., at 568 (distinguishing earlier precedent on public-
private axis), the key distinction for this case is that the journalist exception for accessing information does not link
up with Bevan's use of that information to solicit claimants. While journalists with a public-interest goal may access
information that law firms may not access, neither journalists nor law firms may solicit claimants with that information.
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See D'Amico, 2010 Ohio Misc. LEXIS 21891, at *18 (holding that Bureau need not turn over information to journalist
who would use it to solicit for a law firm). Sorrell is not relevant to the conduct at issue in this appeal.

*36  Next, Bevan pushes back on the conclusion that it received confidential information contrary to the statute. Bevan
Br. 21-22. This argument--in tension with the refrain that the statute is a total ban--claims that Bevan's conduct is
permitted by the statute as properly interpreted. Yet again, the argument draws on the idea that the Confidentiality
Statute is a “total ban on solicitation.” Id. at 21. This time, Bevan claims that the district court converted the statute
to a total ban by ignoring the journalist exception. Id. Again, Bevan is off base. An Ohio court has already interpreted
the “public interest” language in the journalist exception as excluding journalists who access confidential information
for the purpose of aiding a lawyer in soliciting the claimants listed in that information. See D'Amico, 2010 Ohio Misc.
LEXIS 21891, at *18. Moreover, there is reason to doubt that the journalist aiding Bevan was “employed by” a news
organization “for the purpose of . . . disseminating information for the general public” when she asked the Bureau to

turn over confidential information. Ohio Rev. Code § 149.43(B)(9)(c); see § 4123.88(E) (incorporating this definition).
Gathering information to help a private ad campaign is not for the “purpose of” informing the “general public.”

Switching back to its main theme, Bevan avers that the Confidentiality Statute is a total ban because Bevan says so. Bevan
Br. 24. Bevan says that the prohibition is “not ambiguous,” id., and “is not intended to ban only solicitation using non-
public” information, id. Bevan does not support these naked conclusions. Nor does Bevan confront the district court's
logic rebutting these *37  points. As the district court noted, words must be read in context, not in isolation. Order, R.67,
PageID#1255. The district court also explained why “principles of constitutional avoidance” render Bevan's reading of
the statute a non-starter. Id. PageID#1257. Bevan is silent on these points.

Finally, Bevan insists that the Confidentiality Statute is a “complete, unqualified ban” on solicitation because the
solicitation language predated amendments that made the statute an explicit confidentiality law. Bevan Br. 25. This
effort fails as well. First, as described above (at 17-24), the text and structure of the Confidentiality Statute show why
it reaches only solicitations using confidential information. Indeed, long before the 2006 amendments, an Attorney
General opinion interpreted the statute as excepting claim-file information from the public-records law. 1975 Ohio
Att'y Gen. Op. 75-062. Second, regardless of history, the 2006 amendments changed the law. “When confronted with
amendments to a statute, an interpreting court must presume that the amendments were made to change the effect

and operation of the law.” Lynch v. Gallia Cty. Bd. of Comm'rs, 680 N.E.2d 1222, 1224 (Ohio 1997); Husky Int'l
Elecs., Inc. v. Ritz, 136 S. Ct. 1581, 1586 (2016) (amendments are “ ‘presumed’ ” to have “ ‘real and substantial effect’
” (citation omitted)). Third, the 2006 additions to the Confidentiality Statute restricted any broader meaning that might

otherwise have been assigned to the solicitation language before them. Cf., e.g., In re Commonwealth Oil Ref. Co.,
596 F.2d 1239, 1244 (5th Cir. 1979) (new language *38  “shed[] some doubt on the validity of old case law construing
[the] . . . prior” language). When the solicitation language was first put into Ohio law, 114 Ohio Laws 789, 791 (1931),

commercial speech enjoyed no protection under the First Amendment, see, e.g., Valentine v. Chrestensen, 316 U.S.

52, 54-55 (1942); Breard v. Alexandria, 341 U.S. 622, 642-45 (1951). When the U.S. Supreme Court later extended

the First Amendment to commercial speech, e.g., Bates, 433 U.S. 350 (1977), Ohio's General Assembly could have
concluded that it should conform that 1931 statute to that expanded First Amendment. See, e.g., P.L. 99-308, § 1(b),
100 Stat. 449 (1986) (congressional statement of purpose to conform statute to the Second, Fourth, Fifth, Ninth, and

Tenth Amendments); Cty. of Oakland v. Vista Disposal, 826 F. Supp. 218, 222 (E.D. Mich. 1993) (describing 1984
amendments to the RICO statute as “enacted to correct the legal deficiencies of that statute”). All told, the Confidentiality
Statute today restricts only those solicitations that use confidential information.

* * * *
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Workers' compensation claimant information is confidential, but Bevan wrongfully obtained the data and targeted
potential clients for authority to represent them. That clear violation of state confidentiality rules is not protected by
the First Amendment.

*39  CONCLUSION

The Court should affirm the district court.
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