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2019 WL 1298890 (Del.Ch.) (Trial Motion, Memorandum and Affidavit)
Chancery Court of Delaware.

Matthew SCIABACUCCHI, on behalf of himself and all others similarly situated, Plaintiff,
v.

Matthew B. SALZBERG, Julie M.B. Bradley, Tracy Britt Cool, Kenneth A. Fox, Robert P.
Goodman, Gary R. Hirshberg, Brian P. Kelley, Katrina Lake, Steven Anderson, J. William

Urley, Marka Hansen, Sharon Mccollam, Anthony Wood, Ravi Ahuja, Shawn Carolan,
Jeffrey Hastings, Alan Hendricks, Neil Hunt, Daniel Leff, and Ray Rothrock, Defendants,

and
Blue Apron Holdings, Inc., Stitch Fix, Inc. and Roku, Inc., Nominal Defendants.

No. 2017-0931-JTL.
March 15, 2019.

Defendants' Opposition to Plaintiff's Amended Motion for An Award of Fees and Expenses

Wilson Sonsini Goodrich & Rosati, P.C., William B. Chandler, III (#116), Randy J. Holland (#4), Bradley D. Sorrels
(#5233), Lindsay Kwoka Faccenda (#5772), 222 Delaware Avenue, Suite 800, Wilmington, Delaware 19801, 302)
304-7600, for Katrina Lake, Steven Anderson, J. William Gurley, Marka Hansen, Sharon McCollam, Anthony Wood,
Ravi Ahuja, Shawn Carolan, Jeffrey Hastings, Alan Hendricks, Neil Hunt, Daniel Leff, Ray Rothrock, and Nominal
Defendants Stitch Fix, Inc. and Roku, Inc.

Of Counsel: Boris Feldman, David J. Berger, Wilson Sonsini Goodrich & Rosati, P.C., 650 Page Mill Road, Palo Alto,
California 94304-1050, (650) 493-9300.

Richards Layton & Finger, P.A., Catherine G. Dearlove (#3328), Sarah A. Galetta (#6157), 920 North King Street,
Wilmington, DE 19801, (302) 651-7700, for Matthew B. Salzberg, Julie M.B. Bradley, Tracy Britt Cool, Kenneth A.
Fox, Robert P. Goodman, Gary R. Hirshberg, Brian P. Kelley and Blue Apron Holdings, Inc.

Of Counsel: Michael G. Bongiorno, Wilmer Cutler Pickering Hale & Dorr, LLP, 7 World Trade Center, 250 Greenwich
Street, New York, NY 10007, (212) 937-7518.

Timothy J. Perla, Wilmer Cutler Pickering Hale & Dorr, LLP, 60 State Street, Boston, MA 02109, (617) 526-6000.

Defendants oppose Plaintiffs Amended Motion for an Award of Fees and Expenses (the “Motion”) for the reasons
described below.

INTRODUCTION

1. In awarding attorneys' fees in therapeutic benefit cases, the Court must balance “an amount sufficient to encourage
the undertaking of future meritorious lawsuits while avoiding socially unwholesome windfalls.” Berger v. Pubco Corp.,
2008 WL 4173860, at *1 (Del. Ch. Sept. 8, 2008) (quotations omitted). Here, Plaintiff seeks an award of fees and expenses
totaling $3 million, representing an implied hourly rate of $11,232 and 16.4 times his lodestar amount. These figures are
orders of magnitude above all the therapeutic benefit cases he cites and are grossly disproportionate to the amount of
effort required and actually expended to litigate this case. Moreover, Plaintiff fails to present any reasoned basis to arrive
at his demand of $1 million per company beyond observing that the Court “routinely awards seven-figure fees,” and
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then picking the first seven-digit number. Plaintiffs unsupported fee request would constitute a “socially unwholesome
windfall” and must be rejected.

BACKGROUND

2. Although this case involves novel questions of Delaware law, the facts and procedural evolution of the case were
relatively straightforward. Blue Apron Holdings, Inc., Stitch Fix, Inc., and Roku, Inc., along with dozens of other
companies, adopted charter provisions designating the U.S. federal district courts as the exclusive forum for claims
brought under the Securities Act of 1933. Sciabacucchi v. Salzberg, Mem. Op. at 12-13 (Dec. 19, 2018) (“Opinion”).
Plaintiff filed this suit on December 29, 2017, seeking a declaration that the federal forum provisions were invalid. Id.
at 13-15.

3. Because no facts were in dispute and the case presented a purely legal question, Plaintiff took no discovery and
the parties filed cross motions for summary judgment. The Court issued its Opinion on December 19, 2018, finding
the federal forum provisions were invalid. Plaintiff has requested $3 million in fees and expenses. Defendants oppose
Plaintiffs Motion, and suggest that if a fee is warranted, it should at most reflect two times Plaintiffs lodestar.

ARGUMENT

4. Under the “corporate benefit doctrine,” this Court may order a corporation to pay a stockholder-plaintiff's fees for
litigation benefiting the corporation. San Antonio Fire & Police Pension Fund v. Bradbury, 2010 WL 4273171, at *7 (Del.
Ch. Oct. 28, 2010) (“Amylin”). However, only a “significant and substantial benefit” to stockholders entitles a litigant to
a fee award. Id. Where, as here, the purported benefit achieved is unquantifiable, “the Court lacks any yardstick against
which to measure the reasonableness of a fee request,” and quantum meruit is the proper basis for a fee award. Off v. Ross,
2009 WL 4725978, at *7 (Del. Ch. Dec. 10, 2009) (quotations omitted). The Court must be mindful that “the amount of
the award should incentivize stockholders ... to file meritorious lawsuits and prosecute such lawsuits efficiently without
generating any unnecessary windfall.” Amylin, 2010 WL 4273171, at *12 (emphasis added).

A. Plaintiff Presents No Reasoned Basis for a $3 Million Fee

5. Plaintiff starts from the misplaced and incomplete premise that this Court “routinely make[s] seven-figure fee awards.”
Motion ¶ 12. Plaintiff then appears to have simply picked the first seven-figure number ($1 million) as the basis for his
fee. There is no justification presented for why this number is appropriate under the circumstances of this case.

6. Critically, the cases Plaintiff cites for his “seven-figure” proposition are not a reasonable starting point for a fee award

here. Each involved far more time and effort expended by counsel than is the case here 1  or involved substantial monetary

recovery. 2  Attached as Appendix A is a chart comparing the fees, hours, and implied hourly rates in the cases cited by
Plaintiffs, which demonstrate that the $3 million fee requested would be an outlier even among Plaintiffs own authority.

7. Plaintiff also cites the $775,000 fee in In re Vaalco Energy, Inc. Shareholder Litigation. But Vaalco was a very different
case. First, Vaalco involved a negotiated fee amount reflecting a compromise based on the parties' risk calculus about
what fee the Court might award and their consideration of the costs of continuing to litigate the fee issue. It is thus a
poor reflection of the value of the corporate benefit conferred, and has limited applicability here.

8. Second, counsel in Vaalco did far more work than Plaintiffs counsel-597.9 hours compared to 266.4 hours here. Vaalco,
No. 11775-VCL, Fee Br. at 22 (Del. Ch. Mar. 14, 2016) (Ex. 2). But the discrepancy is even more striking considering
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implied hourly rates. Adjusting for costs, the fees in Vaalco represented an implied hourly rate of $1,286. A $3 million
fee award here would represent an implied hourly rate of $11,232-almost ten times the rate in Vaalco.

9. Further, Plaintiffs assertion that “the benefit here is more significant” than in Vaalco is incorrect. Motion ¶ 15. The
Vaalco Court invalidated “for cause” removal provisions that were actively being used by an incumbent board to block a
pending consent solicitation by activist stockholders. Id. at 5-10. Unlike in Vaalco, the provisions at issue here-challenged
on a clear day-do not curtail substantive rights in any way, but were merely designed with the salutary goal of channeling
Section 11 claims into a particular class of forum with a comparative advantage adjudicating such claims. See Op. at
16 (recognizing the role of forum selection provisions in addressing the multi-forum litigation “epidemic”). As such, the
litigation could just as easily be viewed as having eliminated, rather than created, a corporate benefit.

10. None of the cases Plaintiff cites, and no therapeutic benefit cases that Defendants are aware of, involves a seven-figure
fee award for the amount of effort Plaintiffs counsel expended. Plaintiffs premise that “seven-figures” is a reasonable
benchmark must be rejected.

B. Plaintiffs Reliance on the Exclusive Forum Transcript Is Misplaced

11. Plaintiff relies heavily on comments by then-Chancellor Strine during an office conference to coordinate fee petitions
in thirteen cases involving challenges to forum selection provisions. In re Exclusive Forum, No. 7216-CS, Tr. at 57-58
(Del. Ch. May 29, 2012) (Motion, Ex. A). In those actions, the plaintiffs had challenged provisions naming Delaware
the exclusive forum for intra-corporate claims, which the companies voluntarily withdrew. But read fairly, Chancellor
Strine's “comments” about the requested $400,000 fee there should not be taken for more than they were-in his own
words, “offhand” comments. Id. at 64 (“I'm just telling you offhand. It is not crazy.”). The Chancellor made those
comments in an effort to motivate the parties to cooperate in the resolution of thirteen separate pending fee applications.
They are not rulings of the Court, were not made with the benefit of briefing, and are not a reliable indicator of what
the Court would have awarded.

12. Moreover, Plaintiff ignores the broader context of those comments. See Motion ¶¶ 3-4. Specifically, the Exclusive
Forum transcript dates from May 2012-near the peak of the pre-Trulia settlement era. Chancellor Strine was expressly
reacting to hypocrisy he perceived between defense counsel's willingness not to oppose “fees that go into even seven
figures” for disclosures of dubious value in other cases and their hardline stance against fees for what he perceived as
concrete results in the cases before him. See Exclusive Forum, Tr. at 21-22. But Trulia thoroughly shut down the abuses
of disclosure-only settlements, and it is thus inappropriate to treat comments made then as if they applied now.

C. Plaintiff Cannot Collect Duplicative Fees

13. Plaintiff also fails to provide any reasoned basis for an award of duplicative fees for identical work performed,
ostensibly to benefit the three nominal defendant companies. Cf Judge v. City of Rehoboth Beach, 1994 WL 198700,
at *7 (Del. Ch. Apr. 29, 1994) (“It would be inequitable to require defendants to pay double charges.”); see also In re
SS&C Techs., Inc., 2008 WL 3271242, at *3 (Del. Ch. Aug. 8, 2008) (in assessing applications for attorneys' fees, “courts
generally exclude excessive, redundant, duplicative or otherwise unnecessary hours” (quotations omitted)).

14. Here, Stitch Fix and Roku's charter provisions were substantively identical. Op. at 13. Blue Apron's charter provision
was also identical except for a single qualifying phrase. Id. The lion's share of the litigation effort applied equally to all
three companies. Accordingly, awarding Plaintiff fees on a per-company basis would be to award fees three-times over.

15. The only legal authority (if it can be called that) that Plaintiff cites for the idea that he should be able to collect fees
from each of the nominal defendants is the Exclusive Forum transcript. But Exclusive Forum is not authority for the
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proposition that a plaintiff who litigates a case that confers a corporate benefit on three companies is entitled to collect
his fees three-times over. Exclusive Forum involved thirteen separate cases consolidated for the limited purpose of the
fee applications. Exclusive Forum, Tr. at 8. It was not, as here, a single lawsuit involving a single complaint challenging
substantively identical provisions.

16. Finally, granting Plaintiffs fee request would have the perverse effect of encouraging inefficient litigation. Delaware
corporations follow this Court's rulings closely; for example, following the Opinion, numerous companies announced
they would not enforce similar federal forum provisions pending any appeal of this action. E.g., Docusign, Inc., Form 8-
K (Dec. 26, 2018) (Ex. 3). Plaintiff could have achieved the same result by suing one of the nominal defendants, suggesting
the decision to sue (and impose defense costs on) all three was merely a transparent attempt to increase fees. This strategy,
like the result achieved, may serve Mr. Sciabacucchi's interests as a repeat plaintiff with a long-term relationship with

contingency counsel, but it poorly serves his fellow stockholders, who ultimately bear the costs. 3

D. This Litigation Was Not Sufficiently Complex to Warrant a 16.4x Multiplier

17. Plaintiff asserts that the “complexity of the litigation favors a significant award.” Motion ¶ 20. While this case
involved novel issues, the analysis does not end there. Only the time and effort expended that actually contributed to the
purported benefit is compensable. Ravenswood Inv. Co. v. Estate of Winmill, No. 3730-VCS, Tr. at 36 (Del. Ch. Aug.
15, 2018) (Ex. 4) (“Not all of this time and expense ... can be causally connected to the benefit obtained ... A significant
adjustment to the requested fees incurred, therefore, is appropriate.”).

18. As Plaintiff acknowledges, the Opinion did not address “complex policy arguments that were ... thoroughly ventilated
in the parties' briefs.” Motion ¶ 21. While it is likely not possible to sort out which hours were spent on arguments that
did not contribute to any purported benefit, clearly a non-trivial amount of attorney time was spent on arguments that
the Court did not reach, undercutting Plaintiffs assertion that the complexity of the litigation justifies a “significant”
award. As should the fact that the Opinion addressed numerous arguments that Plaintiff did not make to conclude the
provisions were invalid. E.g., Op. at 38 (discussing un-briefed “First Principles” concepts).

E. Plaintiff Incorrectly Asserts that Hours Should Be Ignored

19. Plaintiffs contention that no weight should be given to time expended, see Motion ¶¶ 25-30, is contrary to this Court's
precedent and would allow Plaintiffs counsel to reap a windfall. See, e.g., In re Sauer-Danfoss Inc. S'holders Litig., 65 A.3d
1116, 1136 (Del. Ch. 2011). Plaintiffs reliance on Southern Peru for this point--a common fund case involving a damages
award of over $2 billion-only proves the point. See Ams. Mining Corp. v. Theriault, 51 A.3d 1213, 1218 (Del. 2012).

20. Plaintiff also cites Olson v. EV3, Inc.-an expedited case where the plaintiffs efforts cleared the way for a valuable
merger-for the proposition that “counsel should not be ... punished for efficiency.” Motion ¶ 28 (quotations omitted).
Despite giving no weight to the hours expended, the EV3 Court expressly recognized that hours worked are “a crosscheck
to guard against windfall awards, particularly in therapeutic benefit cases.” 2011 WL 704409, at *8 (Del. Ch. Feb. 21,
2011). Indeed, the fee awarded there was far less on a per-hour basis. Specifically, the $1.1 million fee for 588 hours in
EV3 translates to an implied hourly rate of $1,847, which-at the top range of Plaintiffs' authority, Appendix A-is still
only one-sixth of the $11,232 Plaintiff seeks here. EV3, No. 5583-VCL, Fee Br. at 33 (Del. Ch. Jan. 7, 2011) (Ex. 5).

21. Plaintiff also contends that the Court should disregard actual hours expended because his counsel drew “on work
done in a related action.” Motion ¶ 29 (citing Pubco, 2008 WL 4173860, at *2). But the Pubco Court was merely rejecting
an argument that the plaintiff should be penalized for copying arguments made previously, observing that doing so went
to the competence and experience of counsel. The Pubco Court never suggested this was a basis for disregarding time
actually expended.
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22. Plaintiff also asserts that in determining the value of his counsel's work, “the Court should consider what Defendants
paid for their counsel.” Motion ¶ 22. Defendants agree. Counsel for Roku and Stitch Fix agreed to represent them in
connection with the Court of Chancery litigation for a fixed-fee of $175,000 per company. Sorrels Aff. ¶ 2. And Blue
Apron's counsel incurred fees of $153,961.90 through December 31, 2018. Perla Aff. ¶ 2; Dearlove Aff. ¶ 2. Plaintiffs
speculation about Defendants' counsel's fees is way off.

F. The Proper Measure of Fees Is Quantum Meruit

23. Where a benefit is unquantifiable, “the Court lacks any yardstick against which to measure the reasonableness of
a fee request, other than on a quantum meruit basis.” Off, 2009 WL 4725978, at *7 (quotations omitted). Under this
approach, taking into account the Sugarland factors, the Court considers “the work the attorneys performed to achieve
the benefit, and the amount and value of attorney time required for that purpose, taking into account the experience of
counsel and the contingent nature of the case.” Id.

24. The appropriate metric is therefore the number of hours actually worked, multiplied by counsel's relevant hourly
rates, and adjusted up or down based on the Sugarland factors. E.g., id. at *7 n.40 (reducing requested $800,000 fee
to $225,000 based on counsel's average hourly rate of $523.74 multiplied by 415 hours, with a modest adjustment for
contingency risk); In re Energy Transfer Equity, L.P. Unitholder Litig., 2019 WL 994045, at *5 (Del. Ch. Feb. 28, 2019)
(employing quantum meruit and awarding fees based on lodestar amount discounted for time attributed to unsuccessful
theories that “resulted in no benefit”); Ravenswood, Tr. at 32, 35-36 (Ex. 4) (applying quantum meruit where benefit
conferred was the “successful prosecution and ultimate declaration of defendants' wrongful conduct” and calculating
award based on discounted lodestar amount); Strougo v. Hollander, No. 9770-CB, Tr. at 57 (Del. Ch. Feb. 3, 2016) (Ex.
6) ($333,000 fee based on lodestar amount for invalidating fee-shifting bylaw); Fire & Police Pension Fund, San Antonio
v. Arris Grp. Inc., No. 10078-VCG, Tr. at 8 (Del. Ch. Feb. 25, 2015) (“Because the benefit ... is difficult to quantify, I
turn ... to the time spent on the case.”).

25. Under a quantum meruit approach, the Court should base its award on Plaintiffs hourly rates for the 266.4 hours
actually worked, totaling $182,361.50, and apply at most a 2x multiple, amounting to an award of $364,723, exclusive
of expenses, which is an implied hourly rate of $1,369. The 2x multiple generously rewards Plaintiff and accounts for
the contingency risk and the novelty of the legal issues in the litigation. It would also keep Plaintiffs counsel's total
compensation in the range of Defendants' fees, as well as the range of all of the therapeutic benefit cases Plaintiff relies

on in his Motion on an implied hourly basis. 4  In any event, it would avoid the grossly disproportionate windfall-$11,232
per hour and a 16.4x multiple-that Plaintiffs requested $3 million fee constitutes.

CONCLUSION

26. For these reasons, Plaintiff is entitled to, at most, fees of $364,723 plus expenses.

WILSON SONSINI GOODRICH & ROSATI, P.C.

/s/ Bradley D. Sorrels

William B. Chandler, III (#116)

Randy J. Holland (#4)

Bradley D. Sorrels (#5233)
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DATED: March 15, 2019

Footnotes
1 See In re Google Inc. Class C S'holder Litig., No. 7469-CS, Tr. at 109-10 (Del. Ch. Oct. 28, 2013) (Motion, Ex. D) ($8.5 million

fee for 11,522.25 hours where case settled on eve of trial); In re Yahoo! S'holders Litig, No. 3561-CC, Letter Op. at 1-2 (Del. Ch.
Mar. 6, 2009) (Motion, Ex. E) ($8.4 million fee for settlement removing dead-hand provision and curtailing employee severance
plan after “over 5,500 hours in hotly contested litigation”); Minneapolis Firefighters' Relief Assoc. v. Ceridian Corp., No. 2996-
CC, Tr. at 25 (Del. Ch. Feb. 25, 2008) (Ex. 1) ($5.14 million negotiated fee award in highly expedited case that proceeded into
discovery before settling); EMAK Worldwide, Inc. v. Kurz, 50 A.3d 429, 434 (Del. 2012) ($2.5 million fee in expedited case
where counsel expended 1,593 hours litigating complex issues challenging “a transaction [involving] real evidence of loyalty
breaches; and rescinding the transaction fundamentally changed the corporate governance landscape”); In re LSI Corp., No.
9175-VCN, Tr. at 38, 41-47 (Del. Ch. Jun. 10, 2014) (Motion, Ex. G) ($2.2 million fee for 2,155 hours litigating the case,
securing settlement that opened merger to competitive bidding, and achieving disclosures that ensured “open merger process”);
Amylin, 2010 WL 4273171, *13 ($2.9 million fee on 3,338.55 hours in expedited litigation that removed or limited provisions
of debt instruments burdening stockholder franchise).

2 See In re Activision Blizzard, Inc. S'holder Litig., 124 A.3d 1025, 1073 (Del. Ch. 2015) (unopposed $72.5 million fee in $275
million common fund case made “more complex than most” by “complicated legal issues” and “extensive discovery,” which
settled one-month before trial, $5-10 million attributed to non-monetary benefits).

3 Moreover, Plaintiffs counsel have already attempted to further “monetize” their efforts by sending letters (in some instances
within 24 hours of the Opinion being issued) demanding that other companies with similar federal forum provisions remove
those provision and pay plaintiffs' counsel a “mootness” fee.

4 See Appendix A; see also Solak v. Sarkowitz, No. 12299-CB, at 49 (Del. Ch. May 18, 2017) (Ex. 7) ($395,000 fee for invalidating
fee-shifting bylaw equating to “approximately $1,000 per hour and about a two times multiple”).
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