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PRELIMINARY STATEMENT 

Currently pending before the Court are five motions by investors seeking appointment as 

Lead Plaintiff.1  Under the PSLRA, this Court is required to appoint as Lead Plaintiff the movant 

that is “most capable of adequately representing the interests of class members.” 15 U.S.C. § 78u-

4(a)(3)(B)(i); Sokolow v. LJM Funds Mgmt., Ltd., 2018 WL 3141814, at *2 (N.D. Ill. June 26, 2018). 

Movant2 Claimed Loss ECF No. 

Wang Family $4,709,027 45-2 

Mississippi $2,540,454 56-2 

Robert W. Kegley Sr. $885,120 35-2

Labourers’ Pension Fund of Central and Eastern Canada $865,663 46-4 

The Boeing Investor Group $751,741 38-2 

The movant claiming the largest financial interest in this litigation, the Wangs, cannot be the 

presumptive Lead Plaintiff.  The Wangs have not made a prima facie showing of their adequacy and 

typicality, submitted deficient PSLRA Certifications, and misstated the one fact about their 

background they provided to the Court.  There are also serious questions concerning the Wangs’ 

purported investments in Boeing stock.  Although the Wangs state that they purchased of over $40 

million of Boeing stock over a 10-week period, and lost approximately $4.7 million on that 

investment, publicly available information and an investigation into the Wangs suggests that is 

implausible.  Despite investing over $40 million in Boeing stock during the Class Period, sometimes 

purchasing millions of dollars of Boeing shares per day, the Wangs’ Certifications do not list a single 

sale of stock—an unusual trading pattern given the scale of the investment.  The size of the Wangs’ 

1 Unless otherwise noted, all capitalized terms are defined in Mississippi’s opening brief.  See ECF No. 55. 
All references to “ECF No.” refer to the Seeks docket unless otherwise noted.  References to “¶__” and 
“Ex. __” are to the paragraphs and exhibits, respectively, in the accompanying Declaration of Avi Josefson.  
All citations are omitted and emphasis added unless otherwise noted. 

2 Movants Ali Alibrahim (ECF No. 76), and The Boeing Investor Group (ECF. No. 75) have withdrawn 
their respective motions for Lead Plaintiff appointment. 
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Boeing investment stands apart: the Wangs claim to have lost more money on Boeing stock than 

98.4% of the almost 3000 institutional investors that file Form 13Fs with the SEC that purchased 

Boeing shares during this time period.  Thus, by way of example, the Wangs purchased more shares 

and lost more money on Boeing stock than Charles Schwab, TD Asset Management, and 

OppenheimerFunds—institutions that manage tens of billions of dollars in assets each. 

But the Wangs are three individuals—Kenny K. Wang Sr., his wife Kathleen Wang 

(Bednarz), and their son, Kenny W. Wang Jr.—who live modestly, and exhibit no signs that they 

have the resources to expend the money they claim to have spent buying Boeing stock: 

 Kenny Wang Sr. is a 74-year-old retiree with no discernable history working in the 
United States.  He spends approximately six months every year living in Shanghai, 
China and the other six months living in Las Vegas, Nevada.   

 Kathleen Wang, 57, earns approximately $59,000 per year working as a pest control 
testing and licensing employee for the Nevada State Department of Agriculture, 
where she has been employed for over a decade.  Ms. Wang comes from a modest, 
blue-collar family, and has two cars registered jointly in her and Mr. Wang Jr.’s 
names that have an approximate combined value of $30,000. 

 Kenny Wang Jr., 36, currently works two jobs, one at a gaming company and one as 
an exterminator for a pest control company owned by a family friend.  A former co-
worker of Mr. Wang Jr. reports that he made roughly $60,000 per year working in 
marketing positions at several Las Vegas casinos just three years ago. 

 The principal asset owned by Kenny Wang Sr. and Kathleen Wang is their Las Vegas 
residence, which was most recently valued at $645,000 and was purchased over 30 
years ago.  Aside from the two cars registered in Ms. Wang’s name, Mr. and Ms. 
Wang appear to have no other significant assets in the U.S.   

 Mr. Wang Jr. lives in a house most recently valued at $368,000 that was purchased 
over a decade ago.  Mr. Wang Jr. has two additional cars registered in his name that 
have an approximate combined value of $40,000.  Mr. Wang Jr. apparently owns no 
other significant assets.  

 Neighbors and former co-workers expressed disbelief when they learned that the 
Wangs claimed to have invested over $40 million in Boeing stock.  For example, 
former associates of Mr. Wang Jr. reported that his lifestyle and spending habits were 
commensurate with his $60,000 annual salary, and a former co-worker of Ms. Wang 
described her as “frugal.”   
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 A close family friend of the Wangs who owns the pest control company where Kenny 
Wang Jr. works explained that he has “known the family for decades and they don’t 
have that kind of money.”  He described the Wangs as “regular working people” and 
said “there’s no millions of dollars” and any suggestion the Wangs had $40 million 
to invest is “wrong” and “a lie.”     

An investigation of the Wangs in the U.S., China, and Taiwan has revealed no evidence to 

corroborate the notion that the Wangs have the financial resources to expend over $40 million on a 

single company’s stock over the course of less than three months. 

The Wangs have also failed to make a prima facie showing of adequacy and typicality.  For 

example, the Wangs have not provided the Court with any information concerning their background, 

professions, education, experience trading in securities, experience supervising counsel in complex 

securities class actions, or negotiating attorneys’ fees that would demonstrate they have the ability 

to lead this important case.  While the Wangs represented that they reside in Las Vegas, Nevada, 

they omitted that Kenny Wang Sr. resides in Shanghai for half the year—a fact that calls into question 

his ability to carry out the basic role of a Lead Plaintiff to oversee counsel and actively participate in 

the case.  Rather than provide the information needed to assess their adequacy, the Wangs actively 

sought to foreclose the PSLRA process altogether by filing a motion to shorten the briefing schedule 

in order to limit the time available to investigate their bona fides.   

Finally, the Wangs’ Certifications do not attest to their trades during the time period that their 

own counsel asserts is the operative class period in this case, and are thus incomplete and deficient 

on their face.  See ECF Nos. 43 at 1; 45-1.  Each of the Wangs submitted a Certification dated April 

23, 2019.  Since those Certifications were executed, however, a second complaint was filed in this 

case (by the Wangs’ attorneys, but on behalf of a different investor) and the class period was 

expanded to end on May 8, 2019.  Accordingly, the group has not provided Certifications that attest 

to their transactions in Boeing securities during the operative time period in this case.    
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ARGUMENT 

The PSLRA creates a presumption that the Lead Plaintiff is the movant that “has the largest 

financial interest in the relief sought by the class” and “otherwise satisfies the requirements of Rule 

23.” 15 U.S.C. § 78u-4(a)(3)(B)(iii)(I).  Courts in this District and across the country almost 

universally agree that a movant’s loss is the most important factor in determining whether the movant 

has the “largest financial interest” in the litigation.  See, e.g., Chandler v. Ulta Beauty, Inc., 2018 

WL 3141763, at *3 (N.D. Ill. June 26, 2018).   

But financial interest alone is not enough: a movant must also make a “preliminary showing” 

that it satisfies Rule 23’s typicality and adequacy requirements.  LJM Funds Mgmt., 2018 WL 

3141814, at *6.  “[I]n complex class action securities cases, the adequacy standard of Rule 23(a)(4) 

must reflect the governing principles of the PSLRA, i.e. Congress’ command that competent 

plaintiffs, rather than lawyers, direct such cases,” and that “class representatives in securities class 

action cases—like lead plaintiffs under the PSLRA—must have a sufficient level of knowledge and 

understanding to be capable of controlling or prosecuting the action.”  Better v. YRC Worldwide Inc., 

2016 WL 1056972, at *8 n.19 (D. Kan. Mar. 14, 2016).  For these reasons, Congress and courts 

express a preference for institutional investors to lead important, complicated securities class actions 

such as the Boeing case.  See H.R. Conf. Rep. No. 104-369, at *34 (1995), reprinted in 1995 

U.S.C.C.A.N. 730, 733 (“increasing the role of institutional investors in class actions will ultimately 

benefit shareholders and assist courts by improving the quality of representation in securities class 

actions”); LJM Funds Mgmt., 2018 WL 3141814, at *5 (finding that the PSLRA indicates a 

“presumption that institutional investors be appointed lead plaintiff”). 

The PSLRA’s adversarial vetting process ensures that lead plaintiff candidates meet these 

minimum requirements, and protects absent class members by allowing competing movants to 

explore whether those candidates are subject to unique defenses or are otherwise inadequate or 
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atypical.  See, e.g., In re Cavanaugh, 306 F.3d 726, 730 (9th Cir. 2002) (describing PSLRA’s 

adversarial lead plaintiff selection process); Garbowski v. Tokai Pharm., Inc., 302 F. Supp. 3d 441, 

446-47 (D. Mass. 2018) (the PSLRA is intended to ensure that “securities class actions be managed 

by active, able class representatives who are informed and can demonstrate they are directing the 

litigation”).  This vetting process is particularly crucial in cases like this one, as it provides the 

Court and the Class with confidence in the leadership of a significant, high-profile action that will 

undoubtedly be hard fought by well-funded defendants.  The consequences of appointing an 

unqualified candidate can be severe, and result in the class losing representation at a critical stage 

of the case.  See, e.g., In re NYSE Specialists Sec. Litig., 240 F.R.D. 128, 138 (S.D.N.Y. 2007) 

(decertifying lead plaintiff four years after appointment, finding it was not “real party in interest” 

for many of the transactions); YRC Worldwide, 2016 WL 1056972, at *18-20 (refusing to approve 

settlement after lead plaintiffs and counsel found inadequate).   

I. The Wangs Do Not Satisfy the PSLRA’s Requirements  

A. The Wangs Have Not Substantiated Their Financial Interest 

The Wangs’ stated financial interest raises serious questions and cannot be accepted at face 

value.  The Wangs are a group of three individuals who do not appear to have the financial means to 

invest over $40 million in a single company over less than a three-month period, or to sustain an 

investment loss of approximately $4.7 million.  The Wangs purportedly purchased between 

approximately $400,000 and $11 million dollars’ worth of Boeing stock each week over this time 

period through 120 separate trades and, according to their Certifications, did not sell a single share 

of Boeing stock—an unusual trading pattern for an investment of this size.  To illustrate, trading of 

this magnitude would place the Wangs in the top 1.16% of Boeing institutional investors that 

publicly file their holdings with the SEC on Form 13F, meaning that the Wangs purchased more 

shares and lost more money on Boeing stock during the Class Period than investment funds like 
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Charles Schwab, TD Asset Management, and OppenheimerFunds—institutions that manage tens of 

billions of dollars each.  ¶20; Ex.  A.  Based on Form 13F data and counsel’s research into impacted 

Boeing investors, only one or two public retirement systems had losses in Boeing that approached 

Mississippi’s—meaning that the Wangs suffered greater losses in Boeing than virtually every other 

U.S. pension system.  Id.  While these facts alone strongly suggests the Wangs’ Certifications are 

inaccurate, an investigation into the Wangs further reveals their implausibility. 

Kathleen Wang (Bednarz) is 57 years old and earns approximately $59,000 per year working 

as a pest control testing and licensing employee for the Nevada State Department of Agriculture, 

where she has been employed for over a decade.  Exs. B-D.  Her current salary is the most she has 

earned during her tenure with this employer.  Ex. D.  Her family comes from a modest background, 

indicating that she does not have family wealth to invest.  ¶10.  One of Ms. Wang’s co-workers 

described her as “really frugal” and as always pushing her co-workers to use coupons.  ¶9. 

Ms. Wang is married to Kenny Wang Sr., who is 74 years old and does not appear to be 

employed.  ¶5.  Mr. Wang Sr. currently resides in China, as he does for about six months every year, 

from April through October.  Id.  Despite an investigation that included investigators in China and 

Taiwan (where Mr. Wang Sr. was born), Mississippi’s counsel has been unable to determine Mr. 

Wang Sr.’s line of employment.  ¶6.  After conducting a search for property and real estate owned 

by the Wangs in the United States, China and Taiwan, Mississippi has identified only a modest 

residential property in Las Vegas that was most recently valued at $645,000 and was purchased 

almost 30 years ago.  ¶8.  Apart from two vehicles with an approximate combined value of $30,000, 

Mississippi has identified no other significant assets.  ¶¶8, 11.   

Kenny Wang Jr. is 36 years old and is the son of Mr. and Ms. Wang.  He previously worked 

in marketing positions at several casinos (the Mirage, the Monte Carlo, the Bellagio, and MGM) and 
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currently works two jobs: at a gaming company in Las Vegas, and as an exterminator for a pest 

control company owned by a family friend.  ¶12.  A former co-worker of Mr. Wang Jr. at the Bellagio 

said that Mr. Wang Jr. made roughly $60,000 per year, that his lifestyle and spending habits were 

commensurate with that salary, and that there were no other indications that he came from money or 

had much himself.  ¶14.  At Newman’s Pest Control, online customer reviews show that Mr. Wang 

Jr. personally performs the pest control services, making house calls and interacting with customers.  

¶12; Ex. E (“Kenny arrived within time he said he would.  He was clean & presentable.  He answered 

all my questions. . . .  He sprayed & pretreated.”).  Mr. Wang Jr. lives in a house that was recently 

valued at $368,000 and was purchased over a decade ago.  Exs. F-G.  Apart from two vehicles worth 

approximate $40,000 combined, Mississippi has identified no other significant assets.  ¶16. 

Although Mr. and Ms. Wang filed a joint schedule listing a shared account that expended 

over $40 million in Boeing securities, no information available on the Wangs indicate they have the 

financial means to spend this amount of money.  ECF No. 45-1.  Further, associates and friends of 

the Wangs expressed surprise and disbelief when they learned that the Wangs claimed to have 

invested $40 million in Boeing stock.  ¶¶9, 13.  For example, Michael Newman, a close family friend 

and Mr. Wang Jr.’s current employer, told investigators that “I’ve known the family for decades and 

they don’t have that kind of money.” Mr. Newman explained that “there’s no millions of dollars,” 

and that any suggestion that the Wangs had $40 million to invest would be “wrong,” “not true,” and 

a “lie.”  ¶13.  Mr. Newman said the Wangs as “regular, working people.”  Id.

The Wangs are also inadequate because they did not provide properly sworn Certifications 

listing all their trades through the end of the operative Class Period pleaded by their counsel, as 

required by the PSLRA.  See 15 U.S.C. § 78u-4(a)(2)(A)(iv).  Any party not meeting this requirement 

may not serve as lead plaintiff.  See, e.g., Tomaszewski v. Trevena, Inc., 2019 WL 2288267, at *4 
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(E.D. Pa. May 29, 2019) (“Sworn declarations are integral to the PSLRA process, as they assure 

district courts that the proposed plaintiff . . . is interested and able to serve as lead plaintiff” and 

errors in PSLRA certifications can be disqualifying); Gosselin v. First Trust Advisors L.P., No. 1:08-

cv-05213, slip op. at 3 (N.D. Ill. Jan. 15, 2009), ECF No. 77 (rejecting movant that “failed to provide 

proper sworn certifications as required under the PSLRA”) (Ex. H). 

Here, the Wangs only certified that their trades were complete and accurate through April 

23, 2019.  Five weeks later, however, the Wangs’ counsel, Khan Swick & Foti, filed a new complaint 

(on behalf of an unrelated client) that expanded the Class Period by two weeks, to end on May 8, 

2019—two weeks after the date on which the Wangs certified their Boeing trades.  Because the 

Wangs did not update their Certifications, they have not attested under oath that they have reviewed 

and adopted the allegations in the newly filed complaint, or that they transacted in any Boeing 

securities between April 23 and May 8.3  The Wangs’ casual approach to such an important litigation 

“underscore the reliability,” or lack thereof, of the Wangs.  Camp v. Qualcomm, Inc., 2019 WL 

277360, at *4 (S.D. Cal. Jan. 22, 2009).  

In light of the Wangs’ unusual trades and incomplete Certifications, at minimum, the Wangs 

should be required to verify their purported financial interest by publicly submitting trade 

confirmations for their stated purchases—a step courts regularly take when there are questions about 

3 As courts have held, in order to meet the adequacy requirement, a movant must be able and available to 
execute a PSLRA certification, as well as review pleadings, attend court proceedings, and otherwise oversee 
counsel.  See, e.g., Eichenholtz v. Verifone Holdings, Inc., 2008 WL 3925289, at *10 n.8 (N.D. Cal. Aug. 
22, 2008) (finding the movant’s “physical distance from this forum may create practical difficulties that 
may make it difficult for it to be the class representative”); Zucker v. Zoran Corp., 2006 WL 3591156, at 
*4 (N.D. Cal. Dec. 11, 2006) (“[Movant’s] appearance at the hearing only through counsel and not through 
a personal representative reflects adversely on its bid to be named lead plaintiff.”); In re Gemstar-TV Guide 
Int’l, Inc. Sec. Litig., 209 F.R.D. 447, 451 (C.D. Cal. 2002) (rejecting group where movants provided “no 
assurance that the group will be able to meet on short notice”).  Moreover, any effort to update these 
Certifications now, five weeks after the lead plaintiff motions were filed, is too little too late and should be 
rejected.  See, e.g., Singer v. Nicor, Inc., 2002 WL 31356419, at *2-3 (N.D. Ill. Oct 17, 2002) (refusing to 
consider supplementary information concerning financial interest that was not provided in initial motion). 
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the legitimacy of a movant’s reported trades.  See, e.g., In re Cendant Corp. Litig., 264 F.3d 201, 

262 (3d Cir. 2001) (“Any time the question appears genuinely contestable, we think that a district 

court would be well within its discretion in requiring that competing movants submit documentation 

as to their holdings in the defendant company or companies and in seeking further information”).  

This is particularly true in cases, like this one, involving individuals who do not provide information 

about their qualifications to lead the action and there is evidence they were solicited by counsel.4

In addition, the Wangs should be required to submit a declaration acknowledging each has 

been educated on the fiduciary duties entailed with serving as Lead Plaintiff and is willing and able 

to carry them out, and providing basic background information so the Court can make an informed 

determination of their adequacy.5 Providing this information is necessary to ensure that the class is 

adequately represented and that the Wangs have the ability and incentive to lead this important case. 

B. The Wangs Have Not Made a Prima Facie Showing of Adequacy and Typicality 

Movants for Lead Plaintiff must make a prima facie showing that they “satisf[y] the 

4 See, e.g., Trevena, 2019 WL 2288267, at *4 (granting discovery into a movant’s questionable trades and 
holding “errors in [] sworn statements amount to a substantial degree of carelessness and raise doubt as to 
whether he will fairly and adequately represent the best interests of the class”); Irving Firemen’s Relief & 
Ret. Fund v. Tesco PLC, 2015 WL 1345931, at *3 (S.D.N.Y. Mar. 19, 2015) (requesting a movant provide 
additional information to verify trades after another movant introduced conflicting information).  Here, the 
Wangs’ counsel published at least eight press releases soliciting prospective clients to contact the firm to 
serve as Lead Plaintiff—five of which were published before Kahn Swick filed a complaint against Boeing 
and four of which were published after the Wangs signed their PSLRA Certifications—raising further 
questions about the Wangs’ oversight of counsel.  See Ex. I; see also In re Conseco, Inc. Sec. Litig., 120 F. 
Supp. 2d 729, 733 (S.D. Ind. 2000) (rejecting group that was solicited through law firm press releases as 
inadequate); In re Bally Total Fitness Sec. Litig., 2005 WL 627960, at *2 (N.D. Ill. Mar. 15, 2005) 
(criticizing efforts to “solicit clients and to create misleading forms of notice under the PSLRA”).     

5 See, e.g., Desilvio v. Lion Biotechs., Inc., No. 3:17-cv-02086-SI, ECF No. 35 at 1 (N.D. Cal. July 7, 2017) 
(Ex. J) (requiring individual movants to submit responses to questionnaire stating “(i) each individual’s city 
and state of residence; (ii) each individual’s occupation; (iii) whether and to what extent the moving 
individuals are familiar with one another; (iv) how each individual came to retain his/her respective 
lawyer(s); and (v) the general nature of each individual’s investment”); Ford v. Pro Shares Trust II, No. 
1:19-cv-00886-DLC, ECF No. 125 at 22 (S.D.N.Y. Apr. 29, 2019) (Ex. K) (explaining lack of information 
gave rise to “sufficient concerns about the seriousness and commitment” of movant).   
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typicality and adequacy requirements” of Rule 23.  Cendant, 264 F.3d at 264.  Courts are to exercise 

“independent judgment” when assessing whether a movant’s appointment advances the PSLRA’s 

“substantive policies” which “are to ensure that ‘securities class actions be managed by active, able 

class representatives who are informed and can demonstrate they are directing the litigation.’” Tokai 

Pharm., 302 F. Supp. 3d at 446-47; see also Tsirekidze v. Syntax-Brillian Corp., 2008 WL 942273, 

at *3 (D. Ariz. Apr. 7, 2008) (“We note that a ‘district court has latitude as to what information it 

will consider in determining typicality and adequacy.’”) (quoting Cavanaugh, 306 F.3d at 732).  

Unlike Mississippi—a sophisticated institution represented by the Mississippi OAG that has 

successfully prosecuted numerous complex securities actions—the Wangs have not made the 

required showing, and instead only submitted incomplete Certifications.  The Wangs’ papers provide 

only the most cursory information, and do not inform the Court of the Wangs’ respective ages, 

educational backgrounds, professions, or familiarity with the kind of litigation that they seek to 

lead—concerning omissions given evidence suggesting they may have been recruited to seek lead 

plaintiff status by counsel.  Ex. I.   

The Wangs’ failure to provide the Court with this information disqualifies them as Lead 

Plaintiff because they have not shown that they “will fairly and adequately protect the interests of 

the class.”  Fed. R. Civ. P. 23(a)(4); see also Qualcomm, 2019 WL 277360, at *3-4 (rejecting movant 

who “failed to include any basic details about himself, including where he lives or who he is 

specifically in his motion,” which made it “difficult” for the court “to determine whether [he] would 

indeed be a typical plaintiff for the class”); Conseco, 120 F. Supp. 2d at 733-34 (rejecting individual 

movant and citing lack of information about background and qualifications).6  By way of example, 

6 See also Gemstar-TV Guide, 209 F.R.D. at 452 (“In short, the Gads provide no briefing and proffer no 
declarations concerning their ability to act as lead plaintiffs.”); Piven v. Sykes Enters., Inc., 137 F. Supp. 2d 
1295, 1304-05 (M.D. Fla. 2000) (same).  In the Wangs’ request for expedited briefing, they suggest that 
simply providing bare-bones certifications is sufficient to satisfy the adequacy requirement under the 
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and in stark contrast to the Wangs’ bare-bones submission, Mississippi provided the Court with a 

sworn declaration from Special Assistant Attorney General Jacqueline Ray, as well as the 

accompanying Declaration of Special Assistant Attorney General Don Kilgore, which attest to 

Mississippi’s analysis and decision-making process for seeking appointment as Lead Plaintiff and 

selecting Lead Counsel, the resources, expertise and experience it would bring to that role, and 

Mississippi’s understanding of its fiduciary responsibilities and commitment to achieving the best 

result for the class.  ECF No. 56-3 ¶¶3-13; Ex. L ¶¶5-15.  While the PSLRA does not specify how a 

lead plaintiff movant should establish its adequacy and typicality, the substantive information 

provided by Mississippi is a model of how a dedicated, sophisticated investor would demonstrate to 

the Court its commitment and capability to supervise the prosecution of an important, complex case.   

In fact, the  information the Wangs did provide was actually inaccurate.  The Wangs wrongly 

assert that all of them “reside[] in Las Vegas, Nevada.”  ECF No. 43 at 10 n.4.  In truth, Mr. Wang 

Sr. spends six months every year living abroad in China, from April through October.  See Ex. M 

(“Ever since 2007 I was travel to SHANGHAI after TAX and come back VEGAS before 

THANKSGIVING, that means I can’t have GOOGLE! FACE BOOK! YOUTUBE! Connection at 

all times in CHINA, hope I don’t miss too much!”).  People familiar with the Wangs confirmed that 

Mr. Wang Sr. left for China in April 2019 and is not expected to return until October.  ¶5.   

PSLRA.  ECF No. 84 at 2 n.3.  The PSLRA itself, however, makes clear that a Lead Plaintiff movant must 
provide a certification and also make a prima facie showing of adequacy and typicality.  15 U.S.C. §§ 78u-
4(a)(2)(A), (a)(3)(B)(iii)(I)(cc).  If a certification alone satisfied that requirement, there would be no need 
for the statute to reference it.  Indeed, the cases the Wangs cite confirm that they have failed to meet their 
burden.  City of Taylor Gen. Emps. Ret. Sys. v. Astec Indus., Inc., 2019 WL 2611013, at *4 (E.D. Tenn. 
June 26, 2019) (appointing movant after submitting evidence that he was “attorney with thirty years of 
experience practicing law . . . and has twenty-two years of experience in investing”); Staublein v. Acadia 
Pharm., Inc., 2019 WL 927756, at *3 (S.D. Cal. Feb. 26, 2019) (appointing movant that submitted a sworn 
declaration stating he was a businessowner, had communicated with counsel, and was aware that he had 
retained counsel to seek lead plaintiff status).
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II. The Wangs’ Motion to Modify the Briefing Schedule Was Improper and Their 
Attacks on Mississippi and Its Counsel Are Meritless 

Recognizing their motion’s infirmities, the Wangs sought to limit competing movants from 

investigating the Wangs and vitiate the PSLRA process through a request for expedited briefing.  

After this Court denied the Wangs’ motion to shorten the briefing schedule, the Wangs took the 

extraordinary step of filing an application in Nevada state court to obtain a protective order to prevent 

investigators from scrutinizing the Wangs’ finances and adequacy.  Ex. N.  That application, 

although not based on facts, was an audacious end-run around this Court’s supervision of the case, 

and a desperate attempt to prevent examination of the Wangs’ adequacy.   

As troubling as the Nevada filing was, it is the Wangs’ motion to shorten the briefing 

schedule that requires a response.  In that motion, the Wangs launched a series of attacks against 

Mississippi and Bernstein Litowitz, accusing the two of engaging in a “highly abusive harassment 

and intimidation campaign.”  ECF No. 84 at 1.  But nothing in Mississippi’s counsel’s investigation 

was improper and the Wangs’ motion cites no evidence of “harassment” or any impropriety.  

Investigations of this nature are explicitly contemplated by the PSLRA and have helped countless 

courts identify infirmities in lead plaintiff motions.  The Wangs cite no opinion that holds otherwise.  

See, e.g., Pirelli Armstrong Tire Corp. Retiree Med. Benefits Tr. v. LaBranche & Co., 229 F.R.D. 

395, 417 (S.D.N.Y. 2004) (considering information acquired through a private investigator that 

called into question another movant’s adequacy).7

7 The Wangs wrongly criticize Mississippi’s effort to informally resolve the Wangs’ competing motion 
(ECF No. 85-1)—despite the fact that judges in this District have repeatedly encouraged competing lead 
plaintiff movants to do just that—and incorrectly accuse Mississippi of failing to informally request 
information from the Wangs.  See, e.g., City of Sterling Heights Gen. Emps.’ Ret. Sys. v. Hospira, Inc., 
2012 WL 1339678, at *3 (N.D. Ill. Apr. 18, 2012) (St. Eve, J.) (encouraging competing movants to reach 
agreement as an “excellent idea”); LJM Funds Mgmt., 2018 WL 3141814, at *5 & n.3 (Dow, J.) (approving 
joint application by competing movants).  Mississippi did, in fact, seek to informally obtain information 
about the Wangs from their counsel, but was rebuffed.  ¶18.   
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Counsel for Mississippi feels compelled to respond to the Wangs’ attacks, as their 

characterization of the investigation (in both their motion here and their filing in Nevada) is intended 

to distract from the Wangs’ own inadequacy.  Specifically, in criticizing Bernstein Litowitz for 

seeking to learn more about a movant that seeks to control this important case—and represent an 

enormous class of investors, including Mississippi—the Wangs cite three cases (and a competing 

movant’s opposition to a pending motion) to falsely claim that Bernstein Litowitz has previously 

engaged in harassing or abusive investigations.  Nothing could be further from the truth.  Indeed, the 

two decade-old cases the Wangs cite that actually involve an investigation do not cite any allegations 

of harassment and, if anything, affirm Bernstein Litowitz’s qualifications as Lead Counsel.8  The 

two other cases do not concern an investigation at all, but rather involve (1) withdrawn allegations 

by a former Bernstein Litowitz employee that have been rejected by at least three federal judges as 

irrelevant to Mississippi and Bernstein Litowitz’s adequacy (Mednax) and (2) a competing movant’s 

opposition to a pending discovery motion in an unrelated case (Kraft).  See ECF No. 84 at 3 & n.4. 

In Mednax, the magistrate judge first found that Mississippi lacked the largest financial 

interest and was not entitled to the presumption as the “most adequate plaintiff,” but then also 

discussed the unsupported allegations against the firm in a years-old employment dispute, Bernstein 

v. Bernstein Litowitz Berger & Grossmann LLP, No. 14 Civ. 6867 (VEC) (S.D.N.Y.) (“Bernstein”).  

See Cambridge Ret. Sys. v. Mednax, Inc., No. 0:18-cv-61572-WDP, ECF No. 40 at 18-19 (S.D. Fla. 

Dec. 6, 2018).  Not only were these allegations thus irrelevant to the court’s decision, they were 

voluntarily withdrawn and forsworn by the former employee who made them, and have been 

repeatedly rejected as irrelevant to Mississippi or Bernstein Litowitz’s adequacy by three district 

8 In Ferrari v. Impath, Inc., 2004 WL1637053, at *7 (S.D.N.Y. July 20, 2004), the court agreed that 
Bernstein Litowitz raised “potentially troubling” allegations but lacked sufficient evidence to warrant 
discovery, while the court in Stearns v. Navigant Consulting, Inc., 89 F. Supp. 2d 1014, 1015-16 & n.2 
(N.D. Ill. 2000), held Bernstein Litowitz did not act improperly and affirmed its role as Lead Counsel. 
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court judges who have actually considered them in a contested proceeding.9  In fact, just last week, 

Mississippi and Bernstein Litowitz were certified as a Class Representative and Lead Counsel, 

respectively, in the Signet securities litigation—a case in which the Bernstein allegations were raised 

and rejected at the lead plaintiff stage—after defendants had a full opportunity to explore the 

Bernstein allegations in discovery.  See In re Signet Jewelers Ltd. Sec. Litig., 2019 WL 3001084, at 

*9 (S.D.N.Y July 10, 2019) (McMahon, C.J.).  That the Signet defendants did not even see fit to 

raise the Bernstein allegations after Mednax speaks volumes about their lack of merit.  The remaining 

movants will not question that Mississippi is adequate to serve as Lead Plaintiff.  Counsel to Robert 

W. Kegley Sr. (Kessler Topaz Meltzer & Check, LLP) serves as securities litigation counsel to 

Mississippi, counsel to the Labourers’ Pension Fund of Central and Eastern Canada (Robbins Geller 

Rudman & Dowd) currently serves as co-lead counsel with Bernstein Litowitz in In re Facebook, 

Inc. Securities Litigation, No. 5:18-cv-01725-EJD (N.D. Cal.), where Mississippi is co-Lead 

Plaintiff, and counsel to the Boeing Investor Group (Hagens Berman Sobol Shapiro LLP) represents 

the State of Mississippi and the OAG in litigation against opioid manufacturers.  See Exs. Q-S.   

Equally meritless is the Wangs’ citation to Kraft, in which a competing lead plaintiff movant 

opposing a discovery request wrongly argued that the discovery request was based on misused non-

9 In appointing Mississippi Lead Plaintiff and Bernstein Litowitz as Lead Counsel in Signet, Judge Furman 
rejected the notion that the withdrawn Bernstein allegations had any bearing on their adequacy, and that 
there was “no evidentiary basis to conclude that MissPERS is not adequate to serve as lead plaintiff.”  Dube 
v. Signet Jewelers Ltd., No. 16-cv-6728, ECF No. 84 at 2 (S.D.N.Y. July 27, 2017) (Ex. O).  Similarly, in 
In re Merck & Co. Securities, Derivative & “ERISA” Litigation, 2016 WL 8674608, at *2 (D.N.J. Dec. 23, 
2016), the court rejected a settlement objector’s citation to the Bernstein allegations, noting that “Mr. 
Bernstein himself voluntarily dismissed the complaint that alleged the kickback scheme” and signed a 
statement conceding that he received “information that seriously challenges my claims.”  And in Boynton 
Beach Firefighters’ Pension Fund v. HCP, Inc., No. 3:16-cv-01106 (N.D. Ohio), Judge Helmick stated on 
the record that the Bernstein allegations were a “non-issue,” and were “withdrawn in terms of the suggestion 
or allegation.”  Ex. P at 18-19; see also Pub. Emps.’ Ret. Sys. of Miss. v. Merrill Lynch & Co., 277 F.R.D. 
97, 110 (S.D.N.Y. 2011) (Rakoff, J.) (rejecting pay-to-play arguments and the “notion that the allegedly 
close relationship between Plaintiffs’ lead counsel and the Attorney General of the State of Mississippi” 
undermined their adequacy as “belied” by the “high level of professionalism and diligence on the part of 
plaintiffs’ lead counsel already amply demonstrated to the Court over two years’ of litigation”). 
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public information.  ECF No. 84 at 3 n.4.  That argument, which Bernstein Litowitz fully refuted in 

the briefing in Kraft, has no bearing whatsoever on the Wangs’ suggestion that the investigation was 

intended to intimidate the Wangs.  See Ex. T at 2-4, 10-15.  The lack of information the Wangs 

provided to the Court necessitated counsel’s investigation, which was conducted with the utmost 

integrity and professionalism and has exposed serious questions about their claimed financial interest 

and ability to lead this important case.  See ¶¶2-16.   

In reality, Mississippi and Bernstein Litowitz have an unparalleled history of successfully 

prosecuting cases under the PSLRA, having recovered over $3.8 billion on behalf of injured 

investors.  The OAG has been involved in over 100 class and other complex litigation with other 

nationally recognized law firms, and has been proud to recover billions of dollars for those harmed 

by corporate wrongdoing.  Ex. L ¶15.  Mississippi and Bernstein Litowitz have been repeatedly 

recognized by courts as having prosecuted securities class actions with integrity and distinction just 

as Congress envisioned in enacting the PSLRA.10  The Court should reject the Wangs’ unseemly 

attacks, and instead follow the well-established case law requiring investors to establish their bona 

fides under the requirements of the PSLRA.   

Dated: July 19, 2019  Respectfully submitted, 

BERNSTEIN LITOWITZ BERGER  
    & GROSSMANN LLP

/s/ Avi Josefson

10 See, e.g., Wigginton v. Advance Auto Parts, Inc., 2018 WL 5729733, at *4 (D. Del. Nov. 2, 2018) 
(appointing Mississippi, noting its “significant resources to manage the present litigation, including a 
number of dedicated special assistant attorneys general”); In re Diamond Foods, Inc. Sec. Litig., 281 F.R.D. 
405, 412 (N.D. Cal. 2012) (appointing Mississippi, noting its “extensive experience in serving as lead 
plaintiff in securities class actions”); Middlesex Cty. Ret. Sys. v. Semtech Corp., 2010 WL 11507255, at *6 
(C.D. Cal. Aug. 27, 2010) (finding Mississippi was “effectively managing the litigation,” “actively 
monitoring the work of counsel,” and “has extensive experience and resources”); see also In re Facebook, 
Inc. IPO Sec. and Derivative Litig., No. 1:12-md-02389-RWS, ECF No. 598 at 23:11-20 (S.D.N.Y. Sept. 
5, 2018) (Ex. U) (commending prosecution of case by Bernstein Litowitz as “really the hallmark of a justice 
system that we, I think can all be very proud of”). 
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Avi Josefson 
875 North Michigan Avenue, Suite 3100 
Chicago, Illinois 60611 
Telephone: (312) 373-3880 
Facsimile: (312) 794-7801 
avi@blbglaw.com 

-and-  

Gerald H. Silk  
Michael D. Blatchley  
1251 Avenue of the Americas 
New York, New York 10020 
Telephone: (212) 554-1400 
Facsimile: (212) 554-1444 
jerry@blbglaw.com 
michaelb@blbglaw.com 

Counsel for Proposed Lead Plaintiff 
Mississippi and Proposed Lead Counsel for 
the Class
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